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  1    Art 86 of the UN Convention on the Law of the Sea (UNCLOS) defi nes negatively  ‘ high seas ’  
as  ‘ all parts of the sea that are not included in the exclusive economic zone, in the territorial sea or 
in the internal waters of a State, or in the archipelagic waters of an archipelagic State. ’  UNCLOS, 
adopted 10 December 1982, entered into force 16 November 1994, 1833 UNTS 3.  
  2          J   Dench    and    F   Cr é peau   ,  ‘  Interdiction at the Expense of Human Rights: A Long-term Contain-
ment Strategy  ’  ( 2003 )  21 ( 4 )     Refuge – Canada ’ s Periodical on Refugees    1, 3   .   
  3    See       BS   Chimni   ,  ‘  Aid, Relief, and Containment: The First Asylum Country and Beyond  ’  ( 2003 )  40   
   International Migration    75, 76   .   

  5 

 Pre-Arrival Maritime Interception, 
Push-Backs and Agreements for 

Technical and Police Cooperation   

   I. INTRODUCTION  

 IN THE CONTEXT of the pro-active management of European frontiers, diverse 
bilateral strategies have been devised to keep migrants and refugees away 
from the EU ’ s territory, or to rapidly remove them. These strategies have been 

attempted through various types of agreements linked to readmission between 
European States and third countries of origin or provenance of migrants. While 
both standard readmission agreements and diplomatic assurances are being 
used to remove foreigners who have already crossed the EU borders, agreements 
for technical and police cooperation are being negotiated to set up joint patrols 
for the pre-emptive containment of unwanted arrivals in Europe. 

 Drawing a line of demarcation between pre-arrival and post-arrival remov-
als, this chapter focuses on readmission performed before individuals enter 
into the territory of a European State, bearing in mind that during interdic-
tion and diversion manoeuvres outside of the territorial jurisdiction of the 
European destination country, the phases of arrival (or non-admission) and 
removal overlap. The arrangements used for preventing access to Europe may be 
deemed an underlying component of the progressive externalisation of migra-
tion controls  –  either in the territorial waters of a third country or on the high 
seas, 1  with the expectation of diluting State responsibilities by letting refugees 
 ‘ fall into a gaping crack in the human rights system. ’  2  Since refugees often travel 
in mixed fl ows, crossing the sea by boat together with other migrants, restrictive 
external migration controls can also end up affecting the rights of people genu-
inely in need of protection. 3  
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  4          B   Miltner   ,  ‘  Human Security and Protection from  Refoulement  in the Maritime Context  ’ ,  in 
    A   Edward    and    C   Ferstman    (eds),   Human Security and Non-Citizens:     Law, Policy and International 
Affairs   ( CUP ,  2010 )  195, 215   .   
  5        Hirsi Jamaa and others v Italy  ,  App no 27765/09  ( 23 February 2012 ) .   
  6    Reference is here made to both the indiscriminate lethal force used by the Gaddafi  government 
to retain power, and the Italian involvement in the humanitarian intervention against the Libyan 
government.  

 According to available records, in May 2009, Italy embarked on a forcible 
and indiscriminate removal policy, defl ecting hundreds of people towards North 
Africa before they could enter the territorial waters of any European State. 
The Italy – Libya push-back campaign is, therefore, a key case study to explore: 
(i) whether bilateral agreements for technical and police cooperation provide the 
legal framework for the diversion of intercepted refugees to countries of embar-
kation; and (ii) whether pre-arrival interceptions and push-backs can hamper 
refugees ’  access to protection in Europe. 

 It is worth noting that any enquiry into State practice is fraught with an 
unavoidable degree of uncertainty due to the inaccessibility of relevant informa-
tion. For instance, in the case of interdictions on the high seas resulting in the 
hand-back of migrants and refugees to the country of embarkation, ambiguity 
and uncertainty are caused by the lack of transparency and the absence of moni-
toring mechanisms such as media, NGOs, and international organisations. 4  
In order to compensate for such vagueness, this chapter has chosen to focus on 
the arrangements between Italy and Libya to better grasp the main functions of 
agreements for technical and police cooperation, whose content can vary from 
country to country. 

 The 2009 push-back campaign is, arguably, one of the most controversial 
policies ever adopted by a European government to directly combat irregular 
immigration by sea, and opened the way to the ongoing  ‘ pull-back practice ’ , 
which became systematic in 2017 thanks to revived cooperation between Italy 
and Libya. In February 2012, the ECtHR delivered a landmark judgment in the 
 Hirsi v Italy  case by holding that Italy had extraterritorial human rights obliga-
tions with regard to 24 refugees from Somalia and Eritrea handed over to Libyan 
authorities after being intercepted by Italian warships. 5  Italy exercised  ‘ effective 
control and authority ’  over intercepted migrants, thus creating a  ‘ jurisdictional 
link ’  between the State and the individuals concerned. 

 As a consequence of the events of 2011, 6  the bilateral agreements between 
Italy and Libya have been suspended. Despite the death of Colonel Gaddafi , this 
study remains relevant for the following reasons. First, there is still a need to 
establish whether or not there is a legal framework underpinning the 2009 push-
back campaign. Second, southern European States continue to face infl uxes of 
seaborne migrants and refugees from North Africa, and need guidance about 
clear-cut extraterritorial human rights obligations, and the possible types 
of responsibility they could incur. Third, Italy and Libya are re-establishing 
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  7         E   Guild    and    S   Carrera   ,  ‘  Rethinking asylum distribution in the EU: Shall we start with the facts ?   ’ , 
  CEPS Commentary   ( CEPS ,   Brussels  ,  17 June 2016 ) .   
  8    Sections on contactless controls and State responsibility, throughout this chapter, are partly 
taken from       M   Giuffr é     and    V   Moreno-Lax   ,  ‘  The Raise of Consensual Containment: From  “ Contact-
less Control ”  to  “ Contactless Responsibility ”  for Migratory Flows  ’   in     S   Juss    (eds),   The Research 
Handbook on International Refugee Law   ( Edward Elgar Publishing ,  2019 )   ; and M Giuffr é ,  ‘ From 
Turkey to Libya: The EU Migration Partnership from Bad to Worse ’  (2017)  Eurojus ,   http://rivista.
eurojus.it/from-turkey-to-libya-the-eu-migration-partnership-from-bad-to-worse/  .  

cooperation within the fi eld of migration control. This has led, for example, to 
the adoption of a new practice of pull-backs carried out by Libyan authorities 
with the technical, political and economic support of Italy, in particular through 
coordination of the rescue services. Fourth, sea routes constantly change and, in 
their attempts to reach Europe, people continue to opt for increasingly perilous 
and diffi cult journeys. Accordingly, new bilateral agreements might be negoti-
ated. Therefore, the legal analysis of the Italy – Libya case is pertinent for other 
situations where refugees are found in extraterritorial settings by European 
States or third countries performing exit border controls in cooperation with 
European States. 

 To address what has been defi ned as a  ‘ humanitarian refugee crisis ’  
(2015 – 16), 7  the EU has opted for a strategy based on the full externalisation 
of migration and border controls aimed at eradicating (unauthorised) access 
to Europe, mostly through dedicated fi nancial and technical support to third 
countries of origin or transit. 8  The so-called EU – Turkey deal to halt the fl ow of 
irregular migrants to Greece (as discussed in  Chapter three ), the EU – Libya coop-
eration at maritime and land borders, talks on extraterritorial processing camps 
in neighbouring States, information campaigns in third countries on the  ‘ risks ’  
of irregular migration, and the 2017 Italy – Libya Memorandum of Understand-
ing (MoU)  –  reviving the 2008 Berlusconi – Gaddafi  Treaty of Friendship  –  to 
train, equip and fund the Libyan Coastguard (partly through EU resources) are 
but a few examples of an outright containment scheme designed to completely 
outsource controls and thwart departures. The focus is no longer on prevent-
ing arrivals, impeding access to determination procedures, or defl ecting fl ows to 
other destinations, but on forestalling exits. These are no ordinary measures of 
 non-entr é e . Instead, they are a targeted means of frustrating the exercise of the 
right to leave – nullifying the refugee ’ s fl ight. 

 Given that migrants are consequently trapped in confl ict-ravaged and/or 
unstable States and exposed to risks of ill-treatment, persecution and exploi-
tation, the question arises over how far these newly fashionable policies can 
reasonably be pursued. These new forms of  ‘ contactless control ’ , practised on 
demand by partner countries, far outside the geographical European space, 
present novel problems of compliance with international human rights stand-
ards and determination of responsibility for non-compliance. Whilst offshore 
controls have been in existence in various guises for some time, the strategy 
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launched by the EU in 2016 represents a powerful shift in asylum and migration 
policy and practice. By transferring the coercive management of exiles to third 
countries, it aims to eliminate any physical contact, direct or indirect, between 
refugees and the authorities of potential destination States. The ultimate goal is 
to sever any jurisdictional link with European countries, in an attempt to elude 
any concomitant responsibility. 

 In revealing the hidden objective of these new measures, this chapter will 
fi rst investigate whether the implementation of transferred means of migration 
control may hamper refugee rights. It will then question whether these practices 
of  ‘ contactless control ’  do indeed insulate EU countries from accountability 
for violations suffered by migrants and refugees in third countries, or rather 
whether they engage the international responsibility of European States for 
breaches of human rights obligations, such as the principle of  non-refoulement , 
and the rights of access to asylum procedures and to an effective remedy. 

   A. Structure of  the Chapter  

  Sections II  and  III  provide an initial overview of State practice and the content of 
the agreements for technical and police cooperation. This background analysis 
offers a thorough portrayal of the plethora of bilateral arrangements between 
Italy and Libya, including the more recent accords through which Italy dele-
gates push-back to its Libyan partner. Although the content of these accords 
and the practice of push-backs have sparked the interest of scholars and human 
rights practitioners, the subject has often been laden with confusion from both 
a terminological and substantive point of view  –  largely due to the fact that 
some agreements have not been published. However, only when the main terms 
of the accords at issue are clarifi ed, including their purpose and the rules of 
engagement they set up, can the more complex issues be examined, such as: 
the legal basis underpinning the push-back campaign in 2009; whether access 
to protection is hampered by the implementation of these accords; the engage-
ment of European States ’  jurisdiction and potential responsibility in cases of 
both direct push-backs and contactless control over migrants at sea.  Section III  
also discusses the issues related to a thorough assessment of safety of the third 
readmitting country. 

 Through the scrutiny of the diverse motivations advanced by Italy to justify 
diversion operations at sea,  Section IV  investigates whether either the 2007 and 
2009 Protocols or the 2008 Partnership Treaty (individually taken) stand alone 
as the legal basis for push-backs. It then illustrates the shift toward the more 
recent pull-back practice on the basis of which Italy, with the support of the 
EU, increasingly delegates to Libya rescue, interception, and disembarkation of 
boat migrants, thus preventing access to protection in Europe.  Section V  shows 
how the legal analysis of the Italy – Libya case is pertinent for other situations in 
which States within or outside Europe ( in primis  the US and Australia) entrust 
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  9    ILC,  ‘ Articles on the Responsibility of States for Internationally Wrongful Acts ’  (2001), UNGA 
A/56/10, corrected by A/56/49 vol I/Corr.4.  

or used to entrust third countries of provenance of migrants and refugees with 
the duty of patrolling both their territorial and international waters to deter 
unauthorised immigration.  Sections V.A  and  V.B  offer a brief assessment of the 
EU response to migration by sea and provide an overview of the main tasks of 
Frontex and the European Border Coast Guard Agency. 

  Section VI  examines search and rescue duties and due diligence obligations 
which apply to anyone found in distress at sea. It also illustrates how refugees ’  
access to protection – understood here as the combination of  non-refoulement  
and access to asylum procedures and effective remedies  –  is undermined by 
the enforcement of maritime pre-arrival interception and rescue, resulting in 
removal to an unsafe country. 

  Section VII  investigates whether European States could be held indirectly 
accountable, under Article 16 of the International Law Commission Articles on 
State Responsibility (ASR), 9  for an internationally wrongful act committed by 
a third country by means of its  ‘ aiding and assisting ’  the third country in illicit 
operations. By depicting the main elements of the Italy – Libya cooperation, a 
possible reading of the State responsibility riddle in the case of violations of the 
principle of  non-refoulement  is offered. As a free-standing part,  Section VII  aims 
to examine whether State responsibility under general international law can be 
triggered in the case of joint operations of migration control. This issue emerges 
as a novelty if compared with previous chapters, which confi ned themselves to 
assessing whether States comply with primary obligations under international 
human rights and refugee law treaties by ensuring access to protection to refu-
gees and asylum seekers. 

 One of the main problems in pronouncing on the responsibility of European 
States in cases of joint migration controls has been the lack of information 
about the relevant accords and their implementation. For example, whereas the 
engagement rules within the bilateral agreements normally entrust Libya with 
the enforcement of maritime patrols, the actual execution of the accords may 
give rise to more complex operational scenarios, where Italian authorities are 
also implicated to varying degrees (eg, through technical, economic and political 
support, but also coordination of rescue operations). In this regard,  Section VII  
explores the issue of  ‘ contactless ’  jurisdiction and independent responsibility of 
European States,  in primis  Italy, to shed light on the latest cases of migrant push-
backs by proxy. Even in the absence of written agreements entrusting Libyans 
with the rescue of migrants at sea, recent pull-backs by Libyans and communi-
cation between competent State authorities reveal a clear collaboration between 
the Italian Maritime Rescue Coordination Centre (MRCC) and the Libyan 
Coastguard engaged in the patrolling of the Mediterranean.   
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  10    UNHCR,  Submission in the Case of  Hirsi , March 2010, para 2.1.3,   http://www.unhcr.org/
refworld/pdfi d/4b97778d2.pdf  . See also CPT,  Report to the Italian Government on the visit to Italy 
carried out by the European Committee for the Prevention of  Torture and Inhuman or Degrading 
Treatment or Punishment (CPT) from 27 to 31 July 2009 , 28 April 2010,   http://www.cpt.coe.int/
documents/ita/2010-inf-14-eng.pdf   (CPT Report). While these operations were generally conducted 
by the Coast Guard and the Revenue Police, the Italian Navy intervened only twice. The push-back 
issue has already been introduced in  Chapter 2 .  
  11    To read more on the content of the Italy – Libya MoU, see Giuffr é  2017, n 8 above.  
  12    EUNAVFOR MED Op Sophia  –  Six-Monthly Report 1 January – 31 October 2016, Council 
doc. 14978/16 (EU RESTRICTED), 30 November 2016, 4 – 5,   http://statewatch.org/news/2016/dec/
eu-council-eunavformed-jan-oct-2016-report-restricted.pdf  .  
  13    Joint Communication to the European Parliament, the European Council and the Council, 
Migration on the Central Mediterranean route:  ‘ Managing fl ows, saving lives ’ , JOIN(2017) 4 fi nal, 
25 January 2017.  
  14        European Council  ,  ‘  EUNAVFOR MED Operation Sophia: mandate extended by one year, two 
new tasks added  ’  ( 20 June 2016 ),   https://www.consilium.europa.eu/en/press/press-releases/2016/06/
20/fac-eunavfor-med-sophia/   .   

   II. THE CHANGING READMISSION PARADIGM: FROM PUSH-BACKS 
TO PUSH-BACKS BY PROXY (PULL-BACKS)  

 According to available records, between 6 May and 6 November 2009, 834 
persons were driven back to Libya and 23 to Algeria through the autonomous 
intervention of Italian vessels deployed in the course of nine different mari-
time operations run by Italian forces. 10  If history repeats itself, the relationship 
between Italy and Libya on migration control is no exception. Indeed, ahead of 
the EU Council summit, on 3 February 2017, the Italian Prime Minister and the 
Head of the National Reconciliation Government of the Libya State signed an 
 ‘ MoU on cooperation in the development sector, to combat illegal immigration, 
human traffi cking and contraband and on reinforcing the border security ’ . 11  The 
2017 MoU also revives the full array of old agreements on migration control, 
which had seemingly been suspended during the Arab Spring and the escalation 
of the Libyan civil war. 

 The establishment of links with the UN-recognised government in post-
Gaddafi  Libya has taken time and it is only recently that the EU, both indepen-
dently and through Italy, has resumed relations with its Southern neighbour. 
The renewed interest in Libya stemmed from the fact that, since the sealing 
off of the Aegean border after the EU – Turkey deal in March 2016, the Central 
Mediterranean route in 2017 again saw the highest volume of maritime traffi c in 
terms of unauthorised arrivals. 12  

 In January 2017, a European Commission Communication for the Southern 
Mediterranean set out the goals to both step up the training programme of 
the Libyan Coastguard to autonomously conduct search and rescue (includ-
ing disembarkation) in Libyan waters and strengthen Libya ’ s Southern border 
(in the Sahara Desert) to hinder irregular movements through Libya and into 
Europe. 13  The EU also started a programme to train Libyan Coastguard offi cers 
in the rescue and interdiction of migrant boats. 14  The training and assistance 
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  15    See     Amnesty International  ,   Libya ’ s Dark Web of  Collusion: Abuses Against Europe-bound 
 Refugees and Migrants  ,  11 December 2017 ,   https://www.amnesty.org/en/documents/mde19/7561/2017/
en/   .  See      P   Biondi   ,  ‘  Italy Strikes Back Gain: A Push-Back Firsthand Account  ’ ,   Border Criminologies  , 
 15 December 2017 ,   https://www.law.ox.ac.uk/research-subject-groups/centre-criminology/centreborder-
criminologies/blog/2017/12/italy-strikes   .   
  16         S   Kirchgaessner    and    L   Tondo   ,  ‘  Italy ’ s deal with Libya to  “ pull back ”  migrants faces legal 
challenge  ’ ,   The Guardian   ( 8 May 2018 ),   https://www.theguardian.com/world/2018/may/08/italy-deal-
with-libya-pull-back-migrants-faces-legal-challenge-human-rights-violations   .   
  17         GS   Goodwin-Gill    and    J   McAdam   ,   The Refugee in International Law  ,  3rd edn  (  OUP  ,  2007 )  277 – 78  .   
  18         G   Noll   ,  ‘  Law and the Logic of Outsourcing: Offshore Processing and Diplomatic Assurances  ’  
  Refugee Protection in International Law, Contemporary Challenges Workshop  , (  Oxford  ,  24 April 
2006 )  1  .   

offered by the EU, and Italy in particular, should enable Libya to autonomously 
conduct rescue and  ‘ pull-back ’  operations of all migrants and refugees setting 
sail from Libyan shores toward Europe as part of mixed operations to control 
borders and  ‘ rescue lives ’  at sea. 

 On a number of occasions, a clear operative involvement of Italian authori-
ties can be recorded, particularly in the location of migrant boats and in the 
facilitation of the diversion of migrants to Libya. 15  For instance, in May 2018, 
an application was lodged to the ECtHR concerning events that unfolded on 
the morning of 6 November 2017. On the basis of a communication sent by the 
MRCC in Rome, both the Libyan Coast Guard and a rescue ship of the German 
NGO  ‘ SeaWatch ’  were simultaneously sent to assist a migrant dinghy in distress. 
The uncoordinated and confrontational rescue process ended with 20 people 
drowning at sea, 59 persons being brought by SeaWatch to Italy, and 47 others 
being pulled-back by Libyan authorities. 16  

   A. Assessment of  Safety  

 Bilateral cooperation on readmission primarily purports to confront the 
 ‘ humanitarian crisis ’  deepened by the fl ight of thousands seeking better living 
conditions in Europe. It is important to emphasise here that neither the denial 
of entry of a vessel into territorial waters, nor the refusal to allow disembarka-
tion, amounts  per se  to a breach of the principle of  non-refoulement.  For such a 
violation to occur it is necessary that interdiction results in the physical removal/
diversion of intercepted refugees to territories (either countries of origin or tran-
sit) where their life and liberty would be threatened. 17  The evaluation of a third 
country ’ s safety is, therefore, a  conditio sine qua non  for European States to 
avoid responsibility both under human rights treaties and general international 
law. Especially in those instances where migrants and refugees are preventively 
interdicted on the high seas or in the territorial waters of a third country,  ‘ the 
less one may rely on the  ex post  control by [EU] courts and tribunals (which is 
the very idea of outsourcing), the more we need to engage in an  ex ante  control 
[of the safety of the State]. ’  18  
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  19          T   Spijkerboer   ,  ‘  Stretching the Limits. European Maritime Border Control Policies and Interna-
tional Law  ’   in     MC   Foblets    (ed),   The External Dimension of  the Immigration  &  Asylum Policy of  
the EU   ( Bruylant ,  2009 )  .   
  20    See amendments to both the International Convention on Maritime Search and Rescue (SAR) 
and the International Convention for the Safety of Life at Sea (SOLAS) (adopted May 2004, entered 
into force 1 July 2006). Amendment to ch V of SOLAS and to chs III and IV of the SAR. Resolutions 
MSC 155 (78) and MSC 153 (78), 20 May 2004.  
  21    IMO Resolution 167 (78), Annex 34, Guidelines on the Treatment of Persons Rescued at Sea 
(adopted 20 May 2004) para 6.12.  
  22    See Amnesty International Report 2017, above n 15.  
  23         L   Gouliamaki   ,  ‘  Migrant slavery in Libya: Nigerians tell of being used as slaves  ’ ,   BBC News  , 
 2 January 2018 ,   https://www.bbc.com/news/world-africa-42492687   .   
  24         J   Caye   ,  ‘  Report of Libyan Coast Guards attacking migrants raises concerns – via ECRE  ’ ,   Foru-
masile  ,  11 November 2016 ,   https://forumasile.org/2016/11/11/report-of-libyan-coast-guards-attack
ing-migrants-raises-concerns-via-ecre/   .   
  25    SeaWatch,  ‘ Reply to the statement of the Commander of the European operation Sophia 
on the training of Libya ’ s so called  “ coastguard ”  ’ , 6 November 2016,   https://sea-watch.org/en/a-
safepassage-is-the-only-way-to-cut-migrants-deaths/  .  

 At the same time, regardless of whether a country is considered generally 
safe because of the presence of adequate asylum procedures and judicial over-
sight, every individual should be entitled to rebut the presumption of safety 
of that State for him or herself in the particular case. 19  Even when States are 
faced with mounting pressure from mass fl ows of migrants and refugees by sea, 
their discretion in determining how to react is not absolute and a duty exists for 
contracting governments, not only under refugee and human rights law, but also 
under the law of the sea on search and rescue and, more particularly, under the 
UN Convention on the Law of the Sea (UNCLOS), to cooperate to assist ships ’  
masters in delivering persons rescued at sea to a  ‘ place of safety ’  20  – meaning, 
in general terms, a location where basic human needs are met and where  ‘ rescue 
operations are considered to terminate. ’  21  

 In the case of the 2009 push-backs, as with the push-backs by proxy in 
2017, the Italian government has  de facto  considered Libya a reliable partner 
in migration control and rescue at sea. If abuses escalated further in early 2011, 
the Gaddafi  regime ’ s treatment of migrants had been known to undermine 
human rights for a long time. 22  The situation of migrants and refugees in Libya 
has dramatically worsened since Gaddafi  was ousted, and even more so since 
2015. People rescued in the Mediterranean report horrible conditions, including 
involvement of migrants in the slave trade. 23  They claim they would rather die 
at sea than go back to Libya. 24  Therefore even if the Libyan coastguard were 
well trained in search and rescue, the refugees on the boat would panic as soon 
as they realised their diversion to Libya. These situations can be very dangerous 
if we consider that more than 4000 deaths at sea in 2016 were caused through 
panic situations during rescue operations. 25  

 In the failed State of Libya with no stable government in place, the situation 
on the ground is so chaotic that no clear-cut rules and consistent practices can 
be identifi ed. Although Libya acceded to the SAR Convention, for a long time it 
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  26    See      M   Monroy   ,  ‘  A seahorse for the Mediterranean: Border surveillance for Libyan search and rescue 
zone  ’ ,   https://digit.site36.net/2018/01/03/border-surveillance-technology-for-new-libyan-search-and-
rescue-zone/   .   
  27    See, eg, the following incidents involving the rescue vessels Bourbon Argos, Sea-Eye, and 
Iuventa. Information can be retrieved, respectively, at:      P   Kingseley    and    C   Stephen   ,  ‘  Libyan navy 
admits confrontation with charity ’ s rescue boat  ’ ,   The Guardian  ,  28 August 2016 ,   https://www.
theguardian.com/world/2016/aug/28/libyan-navy-admits-confrontation-charity-rescue-boat-msf    ; 
Statewatch,  ‘ Deadly incident on the Mediterranean Sea: Rescue organisation accuses Libyan coast 
guard ’ , 28 December 2016,   http://www.statewatch.org/news/2016/dec/med-libya-rescues.htm  .  
  28    The Agreement in question concerned collaboration in the fi ght against terrorism, organised 
crime, illegal traffi cking of drugs, and irregular immigration, on the basis of which the two countries 
exchanged information on irregular immigration and ensured reciprocal assistance to combat this 

has not provided the required notifi cation regarding the limits of its search and 
rescue (SAR) region; nor has it designated a responsible rescue coordination 
centre, which is an essential requirement for international registration of the 
SAR zone. A rescue coordination centre must operate 24/7, its staff must speak 
English, and it should be endowed with both ambulance vehicles and relevant 
communication means. The lack of a proper coordination centre could be why 
the International Maritime Organization (IMO) declined, in December 2017, 
the Libyan request to have a SAR region, thus  de facto  entrusting the Italian 
MRCC with the full coordination of rescue missions on the high seas. 26  Between 
2017 and 2018, Libya has frequently reportedly endangered rescue missions in 
the Mediterranean, in particular those conducted by lifeboats sent by the MRCC 
in Rome. 27  Only in June 2018 was the establishment of a Libyan SAR Region 
confi rmed by the IMO.   

   III. OVERVIEW OF THE FIRST WAVE OF BILATERAL AGREEMENTS 
LINKED TO READMISSION BETWEEN ITALY AND LIBYA  

 States avail themselves of bilateral agreements for technical and police coop-
eration to combat irregular immigration and trans-border crimes, such as 
terrorism, illegal traffi c of drugs, traffi cking of human beings, and organised 
crime. For the purpose of this work, this wording is used to indicate arrange-
ments between two States, Italy and Libya, which aim to establish a common 
action against unauthorised immigration by means of a programme of joint 
patrols or delegated patrols resulting in rescue/naval interdiction and defl ection 
of intercepted people to their ports of departure. 

 Trying to analyse all the informal bilateral agreements, on the basis of 
which Libyan authorities both authorised Italian vessels to cross Libyan terri-
torial waters and accepted readmission of intercepted migrants in each single 
operation, is a painstaking process. Moreover, the content of some of these 
instruments remains unpublished and detailed information is often missing. 

 On 13 December 2000, Italy and Libya initiated their bilateral coopera-
tion on irregular migration. 28  A Memorandum was signed in January 2006 
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phenomenon. See  Accordo tra la Repubblica Italiana e la Gran Giamahiria Araba Libica Popolare 
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  29     Protocollo tra la Repubblica Italiana e la Gran Giamahiria Araba Libica Popolare Socialista  
(Tripoli, 29 December 2007) (Protocol).  
  30     Protocollo Aggiuntivo Tecnico-Operativo al Protocollo di Cooperazone tra la Repubblica 
Italiana e la Gran Giamahiria Araba Libica Popolare Socialista, per fronteggiare il fenomeno 
dell ’ immigrazione Clandestina  (Tripoli, 29 December 2007) (Additional Protocol).  
  31     Trattato di Amicizia, Partenariato, e Cooperazione  (Bengazi, 30 August 2008) ratifi ed by Italy 
with Law no 2009/7 (Partnership Treaty).  
  32     Protocollo Aggiuntivo Tecnico-Operativo concernente l ’ aggiunta di un articolo al Protocollo 
fi rmato a Tripoli il 29/12/2007 tra la Repubblica Italiana e la Gran Giamahiria Araba Libica Popolare 
Socialista, per fronteggiare il fenomeno dell ’ immigrazione clandestina  (Tripoli, 4 February 2009) 
(Executive Protocol).  
  33    For further information on the content of the agreements, including translation in Italian, refer 
to       M   Giuffr é    ,  ‘  State Responsibility Beyond Borders: What Legal Basis for Italy ’ s Push-Backs to 
Libya ?   ’  ( 2013 )  24 ( 4 )     IJRL    692   .   

concerning the common engagement in the fi ght against irregular immigration, 
culminating in a Protocol 29  and an Additional Operating and Technical Protocol 
on cooperation in the fi ght against irregular immigration (Protocol and Addi-
tional Protocol), signed on 29 December 2007. 30  The 2007 accords assume great 
prominence because, for the fi rst time, Italy and Libya concluded arrangements 
to ensure practical operability of the commitments made in the 2000 Agreement, 
which was limited to generically recommending that the parties exchange infor-
mation and provide mutual assistance and cooperation. 

 A Treaty on Friendship, Partnership, and Cooperation (Partnership Treaty) 
was concluded in Tripoli on 30 August 2008. 31  This Partnership Treaty was 
followed by the negotiation of an Executive Protocol to the 2007 agreements, 
signed on 4 February 2009, which still remains unpublished. 32  The 2008 Partner-
ship Treaty reshaped the system of legal sources by incorporating in Article 19 
the commitments previously adopted by the parties – especially the 2000 Agree-
ment and the 2007 Protocols – to intensifying bilateral cooperation in the fi ght 
against terrorism, organised crime, traffi cking of drugs, and irregular immigra-
tion. For the purpose of this chapter, the arrangements under scrutiny are the 
2007 and 2009 technical Protocols, as well as the 2008 Partnership Treaty. 33  

 The content of the 2007 arrangements (Protocol and Additional Protocol) – 
which should be jointly examined  –  was disclosed only in 2009. Pursuant to 
Article 1(1) of the Additional Protocol, the parties agreed to establish joint 
missions whereby Libya committed to patrolling both its coastline and interna-
tional waters while Italy agreed to supply its Southern-Mediterranean partner 
with six vessels on a temporary basis. Also, under Article 5 of the Protocol, Italy 
availed itself of the EU budget for the construction of a system to control Libyan 
territorial and maritime frontiers to combat the phenomenon of unauthorised 
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  34    The Italian government decided to put a stop to the presence of Italian personnel aboard Libyan 
vessels after an incident occurred on 12 September 2010. On this date, one of the vessels supplied by 
Italy to Libya and run by a mixed crew fi red at a Sicilian trawler. See  Repubblica ,  ‘ I libici mitragliano 
un peschereccio. Finanzieri italiani sulla nave di Tripoli ’  (13 September 2010),   http://www.
repubblica.it/cronaca/2010/09/13/news/i_libici_mitragliano_un_peschereccio_fi nanzieri_italiani_
sulla_nave_di_tripoli-7043116/  .  
  35    See Art 1(5) of the 2007 Additional Protocol.  
  36    See       A   Terrasi   ,  ‘  I Respingimenti in Mare di Migranti alla Luce della Convenzione Europea dei 
Diritti Umani  ’ , ( 2009 )  3      Diritti Umani e Diritto Internazionale    591    ; see also, generally,       S   Trevisanut   , 
 ‘  Immigrazione Clandestina via Mare e Cooperazione fra Italia e Libia dal Punto di Vista del Diritto 
del Mare  ’  ( 2009 )  3      Diritti Umani e Diritto Internazionale    609   .   

migration to Europe. For the fi rst 90 days operations were to be conducted 
by a mixed crew, as a training period, after which the Italian personnel on 
board were to be progressively reduced (Article 1(4)). 34  A Joint Operations 
Command  –  under the responsibility of a representative appointed by Libya, 
and a vice-commandant appointed by Italy, with advisory tasks – was created 
with the purpose of arranging daily enforcement patrols. 

 Libyan authorities were, thus, totally entrusted with the command and 
responsibility for any initiative taken during operational missions. 35  Under 
 Article 2 of the 2007 Protocol, Italian offi cials were employed on board vessels 
only to conduct training activities, to give technical assistance, and for mainte-
nance of the vessels. 

 Neither the Protocols concluded in December 2007 nor the 2009 Executive 
Protocol expressly prescribed rules for the interception and defl ection to Libya 
of seaborne migrants halted by Italian authorities in international waters or 
closer to the Italian territory. 36  Therefore, the legality of both the naval interdic-
tion and bilateral readmission programmes will be mainly discussed in relation 
to their modalities of execution.  

   IV. IN SEARCH OF A LEGAL FOUNDATION FOR PUSH-BACKS TO LIBYA  

 The diverse legal bases put forward by the Italian government to justify its coop-
eration with Libya also show that Italy ought to know about the treatment of 
migrants and refugees in Libya. Sovereign discretion cannot warrant displace-
ment of fundamental rights, fi rst and foremost the principle of  non-refoulement . 
European States have a duty to know, before removal, how migrants and refugees 
will be treated in the readmitting countries. They should abide by international 
refugee and human rights law, whether they are engaged in the implementation 
of search and rescue operations, anti-smuggling activities, or the performance 
of migration controls in tandem with another country. 

 Gaining knowledge of the rules of engagement and the subdivision of 
responsibilities under the agreements enables an assessment of both the differ-
ent legal competences of the two States, and the degree of assistance provided 
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27 to 31 July 2009 , 28 April 2010,   http://www.cpt.coe.int/documents/ita/2010-inf-14-eng.pdf   (CPT 
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of the 2007 Protocols and in Art 19 of the 2008 Partnership Treaty.  
  40    See,  Hirsi v Italy , above n 5, para 181. See also, the Statement by the Italian Ambassador to 
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by Italy to Libya. It also contributes to better assessing which State would have 
primary responsibility in the case of human rights violations, and to what extent 
the other State could be indirectly complicit in the commission of an interna-
tional wrongful act. Moreover, the analysis of an emblematic case study, such 
as the Italy – Libya cooperation, contributes to showing how  de-territorialised  
State action can undercut the rights of refugees intercepted before entering the 
territorial jurisdiction of the European intercepting/delegating country. Finally, 
a comparison will be drawn between old practices of push-back and the new 
strategies of pull-back, designed to delegate even more to a third country the 
patrolling of the external maritime borders of Europe. 

 A purposive interpretation of some critical provisions of the 2007 – 09 bilateral 
accords for technical and police cooperation and the 2017 MoU – an interpre-
tation that does not overstretch the literal reading of the text  –  reveals how 
removal to/retention on Libyan soil is the inevitable and foreseeable outcome of 
a cooperation policy that expressly pursues the goal of preventing and combat-
ing unauthorised arrivals to Europe by patrolling international waters and the 
Libyan coast. 37  The interception of ships and their diversion to a third country, 
or the act of handing migrants over to the authorities of a third State are not 
powers expressly prescribed in the 2009 Executive Protocol, in the 2007 agree-
ments for technical and police cooperation, or in the most recent accords. Thus, 
the question as to whence this enforcement jurisdiction can be inferred remains 
open, and as such deserves further discussion. 38  

 Nevertheless, a  bona fi de  interpretation of a number of provisions implic-
itly entails recognition of the underlying purpose of these accords, namely, the 
restriction of unauthorised arrivals of migrants in Europe through a programme 
of technical and police cooperation with Libya. 39  This goal is also corrobo-
rated by the numerous statements of representatives of the Italian and Libyan 
governments. 40  With the EU Migration Partnership Framework, launched 
in 2016, the EU has even more explicitly supported Italy ’ s collaboration with 
Libya, to the point of contributing also to part of the expenses for the patrolling 
of maritime borders. In the framework of the intensive technical, logistical and 
fi nancial support crafted by these bilateral instruments of migration control, 
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  42    See Meltingpot,  ‘ Migranti riaccompagnati in Libia ’  (7 May 2009),   http://www.meltingpot.org/
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  43    Response of the Italian Government to the CPT Report, app I (Response Italian Government), 
  https://rm.coe.int/16806ce533  .  
  44    Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplementing the United 
Nations Convention against Transnational Organized Crime (adopted 15 November 2000, entered 
into force 28 January 2004) (Protocol against Smuggling).  
  45          M   Giuffr é    ,  ‘  State Responsibility beyond Borders: What Legal Basis for Italy ’ s Push-backs to 
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Libya undertook to readmit migrants and refugees intercepted by either Italian 
or Libyan authorities after transiting through Libya on their way to Europe. 

 However, it is likely that further instruments, which are not readily avail-
able, have played a role in shaping the push-back and pull-back campaigns: for 
instance,  ad hoc  notes exchanged by competent border authorities, or other 
informal accords, where consent is given by fax or telephone, on the basis of 
which Italian vessels were authorised to enter Libyan territorial waters, and 
Libya assented to the readmission of third-country nationals. 41  As far as the 
push-backs of 6 May 2009 are concerned, the Italian Ministry of the Interior 
declared that the authorisation by the Libyan government for the readmission 
of migrants was issued during the night, after long negotiations. 42  While this  ad 
hoc  consent between the States concerned constitutes the legal basis for the exer-
cise of enforcement jurisdiction consisting in the transfer of migrants from one 
vessel to another with a view to readmission, the 2007 and 2009 technical Proto-
cols, as well as the 2008 Partnership Treaty, taken as a whole, constitute the legal 
and political framework within which the 2009 push-backs were performed. 
Likewise, the plethora of accords negotiated by Italy and Libya under the aegis 
of the EU in 2017 constitutes the economic, technical, political, and logisti-
cal framework of support within which collaboration on push-backs by proxy 
could take place. 

 In its offi cial response to the Council of Europe Committee on the Prevention 
of Torture (CPT) during its July 2009 mission to Italy, the Italian government 
put forward diverse and incongruous legal justifi cations for its push-back 
policy. 43  The main explanations advanced by the Italian government to validate 
push-backs were: SAR measures; migration control activities in pursuance of 
the Protocol on the Smuggling of Migrants; 44  and police operations carried out 
by Italy on behalf of Libya to push-back to the country of departure those who 
had irregularly evaded border controls. These arguments are analysed in one 
of my previous articles, 45  which underlines the existence of two different legal 
frames authorising, on the one hand, interception or rescue operations on the 
high seas, and, on the other hand, the removal of migrants and refugees to the 
country of embarkation. Without repeating the main passages, the next Section 
will summarise the primary fi ndings. 
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  46    See,  Chapter 3  of this book for an examination of the customary status of the obligation to 
readmit own nationals and third-country nationals, and the doubts concerning readmission of invol-
untary nationals.  
  47    Response Italian Government, n 43 above, para c.  
  48    For example, in  United States v Gonzalez , a conversation by telephone was considered to be 
an  ‘ arrangement ’  between governments. See Judge Kravitch,  United States v Gonzalez , 776 F.2nd 
(11 Circuit, 1985) 936 as cited in Papastavridis, ‘European Court of Human Rights: Medvedyev et al 
v France’ (2010) 59 (3) International Comparative Law Quarterly 875 fn 55 (Papastavridis 2010a).  

   A. Italy – Libya Push-Backs and  ‘ International Cooperation Principles ’   

 Although interdiction and defl ection activities by Italian authorities went 
beyond the literal meaning of the Italy – Libya agreements, and the actual scope 
of Italy ’ s maritime operations could not be foreseen, I believe the text of the 
bilateral Protocols is (perhaps purposely) somewhat vague. As a consequence, 
an ample margin of discretion for intervention is left to Italian authorities. 
At the same time, the push-back practice – involving a consistent sequence of 
acts and pronouncements – would have been impossible without the broader 
framework of interactions between Italy and Libya created by the 2007 and 2009 
bilateral agreements for technical and police cooperation, and also by the 2008 
Partnership Treaty. 

 The systematic character of Italy ’ s push-back operations and the lack of 
protest by Libya should not be overlooked. Moreover, whereas the readmission 
of own nationals is by and large accepted as a customary obligation in inter-
national law, 46  readmission of third-country nationals is only possible on the 
basis of an agreement between two States. As a fi nal avenue, by invoking generic 
 ‘ international cooperation principles ’ , the Italian government has justifi ed redi-
rection of intercepted ships as a response to Libya ’ s request. Indeed, migrants 
and refugees in their attempt to reach Europe had infringed Libyan migration 
law by irregularly fl eeing the country after eluding local border controls. 47  
Due to the absence of a precise legal framework and a standardised readmis-
sion procedure, the agreements for technical and police cooperation concluded 
between Italy and Libya in 2007 and 2009 seem to embody these  ‘ international 
cooperation principles ’ . However, it is possible that a more direct expression 
of these principles is contained in other classifi ed and informal accords, on the 
basis of which Libya assented to the readmission of undocumented migrants in 
 ad hoc  notes during the course of the 2009 maritime interceptions. 48  

 Article 2(1) of the 2007 Additional Protocol would explain Italy ’ s participa-
tion in those activities of control of external maritime borders. It provides that 
the Joint Operations Command may request the intervention of Italian units, 
ordinarily deployed in the Italian island of Lampedusa, for conducting  ‘  anti-
immigration  activities ’ , the  telos  of all agreements linked to readmission between 
Italy and Libya. Although nothing in the text specifi es what exactly these  ‘ anti-
immigration activities ’  are, it is possible to infer that push-backs amount to a 
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practice denoting the consensus of both parties to the Italian enforcement of 
police actions on behalf of Libya. 

 Push-backs would be, in other words, a procedure falling  ‘ within specifi c 
agreements, aimed at  “ returning to requesting States those migrants, being 
intercepted in international waters, who had escaped the controls of the relevant 
authorities ”  of the countries from which shores they departed. ’  49  This interpre-
tation would also be consistent with the Preambles to the 2007 Protocol and the 
2009 Executive Agreement, whereby Italy and Libya commit to intensifying their 
cooperation to combat unauthorised immigration. 

 In addition, the 2007 Protocols include provisions dealing with the common 
commitment to the restraint of irregular immigration to Europe through 
joint patrols in the Libyan territorial waters and in international waters under 
Libyan command and responsibility. 50  Coping with unauthorised immigra-
tion also subsumes the possibility of both sighting and halting any crafts with 
 ‘  clandestine  ’  passengers on board, as Article 2(1)(d) of the 2007 Additional 
Protocol sets forth. Article 2 of the 2009 Executive Agreement provides, instead, 
that  ‘ the two countries undertake to repatriate clandestine immigrants [from 
their territory] and to conclude agreements with the countries of origin in order 
to limit clandestine immigration. ’  51  

 Since freedom of navigation reigns on the high seas, vessels are subject  – 
save in exceptional cases  –  to the exclusive jurisdiction of their fl ag State 
(Article 92(1)). Naval interdiction on the high seas is grounded in international 
agreements between two or more States aimed at exercising the right of visit 
to combat criminal activities not listed in Article 110 UNCLOS and performed 
by vessels without nationality or not sailing the fl ag of a State party to the 
agreement. 52  In  particular, Article 110 requires that,  ‘ [e]xcept where acts of 
interference derive from powers conferred by treaty ’ , States may exercise a  ‘ right 
of visit ’  with regard to ships of uncertain nationality and fl agless ships to verify 
the vessel ’ s right to fl y its fl ag. If, after document inspection, suspicion remains, 
the interdicting vessel  ‘ may proceed to a further examination on board the ship, 
which must be carried out with all possible consideration. ’  

 As stated above, the Italian government has also adduced the implementa-
tion of the Palermo Protocol on Smuggling of Migrants as one of the legal bases 
for push-backs. The Palermo Protocol entrusts States to stop and search vessels 
without nationality or fl ying a fl ag of convenience ensuring safety/humane  
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 ICJ Rep 17, 31  .      The Aegean Continental Shelf  Case (Greece v Turkey)  ,  19 December 1978 ,  ICJ 
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treatment of persons on board, and taking due account of security of the 
vessel, its cargo, and legal and commercial interests of interested States. 53  Under 
 Article 8(7) of the Protocol, 

  a State Party that has reasonable grounds to suspect that a vessel is engaged in the 
smuggling of migrants by sea and is without nationality or may be assimilated to a 
vessel without nationality may board and search the vessel. If evidence confi rming 
the suspicion is found, that State Party shall take appropriate measures in accordance 
with relevant domestic and international law.  

 While the Protocol allows a State party to request the assistance of other States 
parties in suppressing the use of a vessel without nationality that is suspected 
of engaging in the smuggling of migrants by sea, 54  it does not expressly prohibit 
coastal States from granting permission to receive intercepted migrants either. 
Moreover, the text of the Protocol only envisages the repatriation of migrants 
to countries of origin or permanent residence (Article 18(1)), not necessarily to 
countries of transit, such as Libya. Article 18(8) provides that its implemen-
tation shall not affect the obligations entered into under any other applicable 
bilateral or multilateral treaty, or any other applicable operational arrangement 
regulating, in whole or in part, the removal of unauthorised persons. Moreo-
ver, a saving clause plainly requires States conducting enforcement operations 
at sea to respect humanitarian law, human rights, and refugee law, in conform-
ity with the principles of  non-refoulement  and non-discrimination (Article 9). 
The obligation to comply with these fundamental international rules imposes 
upon the intercepting State both the responsibility to act in the full observance 
of the principles in question, and the duty to ascertain whether these norms 
are respected  de jure  and  de facto  in the third cooperating country in order to 
prevent the commission of an international wrongful act. 

 In addressing the distinction between treaties and other international accords, 
the ICJ has clearly sustained that  ‘ where  …  the law prescribes no particular 
form, parties are free to choose what form they please provided their inten-
tion clearly results from it. ’  55  On this view, it can be argued that the diplomatic 
note of 7 June 2002 between France and Cambodia – on the basis of which a 
Cambodian vessel was intercepted by French authorities – amounts to a binding 
agreement as it  ‘ enumerates commitments  …  and thus create rights and obliga-
tions in international law. ’  56  
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 The right of visit on the high seas should not be confl ated with the assertion 
of enforcement jurisdiction, which instead depends on the prior establishment 
of legislative jurisdiction and would enable the intercepting State to bring the 
vessel to the port of the boarding State, arrest and try the offenders, confi scate 
the vessels, etc. 57  While  ‘ legislative jurisdiction ’  concerns the power to prescribe 
rules, enforcement jurisdiction concerns  ‘ the power to take executive action in 
pursuance of the making of decisions or rules. ’  58  

 Redirection to a third country after interception either on the high seas or 
in the territorial waters of a coastal State is practically and legally possible only 
with the consent of the coastal State itself on the basis of either formal or infor-
mal accords. 59  This is true in particular when the readmitting State is different 
from the fl ag State of the intercepting vessel. In this case, diversions are executed 
on account of an accord between the State toward which the ship is redirected 
and the fl ag State of the interdicting vessel, which might perform, for instance, 
police actions on behalf of the former country. 

 On the high seas, enforcement jurisdiction can only be exercised with the 
consent of the fl ag State, which can be granted either by a pre-existing bilat-
eral or multilateral treaty or by an  ad hoc  accord. In the context of control of 
irregular migration by sea, Italian authorities were potentially entitled, in keep-
ing with Article 110(1) of the UNCLOS, to exercise a right of visit of intercepted 
fl agless boats, even outside any specifi c bilateral or multilateral agreement. 
However, the legal framework authorising defl ection of migrants and refugees 
is still not clarifi ed, as uncertainty exists over whether a further power of seizure 
can be inferred from the right of visit. Neither general international law nor the 
UNCLOS explicitly confers other rights upon the intercepting State and any 
further assertion of jurisdiction. 60  It should be noted that the right to visit an 
intercepted vessel  ‘ does not  ipso facto  entail the full extension of the jurisdic-
tional power of the boarding States. ’  61  If the vessel (regardless of whether it is 
loaded with migrants or not) is brought to a port for further investigation, the 
exercise of jurisdiction would be limited to inquiring as to the nationality of the 
vessel and intentions of the persons on-board. 62  Therefore, 

  [s]uch actions as seizing the ship and apprehending the persons on board; ordering 
the ship to modify its course towards a destination outside the territorial waters or 
the contiguous zone; escorting the vessel or steaming nearby until the ship is heading 
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on such course; conducting the ship or the persons on board to a third country or 
handing them over to the authorities of a third State, do not readily follow from the 
terms of the [law of the sea] treaties. 63   

 As every law enforcement operation at sea must be reasonable and must meet 
the principles of necessity and proportionality, 64  it cannot be taken for granted 
that powers of detention or removal to the country of departure are implicitly 
encompassed in this provision. Therefore, even if it is accepted that interception 
of migrants and refugees in international waters fell within Article 110(1) with 
regard to vessels without nationality, the initial aim of a maritime operation 
might shift to something different  –  for example, in the context of the 2009 
Italy – Libya push-backs, from a SAR operation to a measure of border control 
and  vice versa . 65  

 The 2007 Protocols for the fi rst time established maritime joint patrols, with 
six vessels temporarily rendered to Libya. Then, through the Bengasi Partnership 
Treaty in 2008, the two Contracting Parties renewed their common commitment 
in several fi elds of action, including the fi ght against unauthorised immigra-
tion. This led to the adoption of the 2009 Executive Protocol, which defi nes the 
organisation of the joint patrolling missions conducted by vessels operated by 
a mixed crew. The Executive Protocol, by supplying Libyans with six vessels on 
a permanent basis (replacing the Italian fl ag with a Libyan one), signifi cantly 
shifted their control of unauthorised migration to Europe in a more pro-active 
direction. Although Italy had repeatedly solicited Libya ’ s participation in joint 
patrols, Libya had always refrained from taking part in the operations. Indeed, 
until May 2009, Libya remained resistant to the idea of letting a military boat 
fl ying the Italian fl ag across Libyan territorial waters to drive migrants back to 
the North African coast. 66  The provision of vessels on a permanent basis and the 
operational defi nition of technical cooperation envisaged by the 2009 Executive 
Protocol changed the context of their collaboration, thus paving the way for the 
push-back practice (and, in 2017, for the push-back by proxy strategy). 

 The salience of the Italy – Libya agreements can be condensed into two 
principal points. First, the technical Protocols encapsulate those  ‘ international 
cooperation principles ’  that aim to curtail irregular migration to Europe. 
Whether removal to the country of departure is deemed a police action of 
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  67    For an overview of the Partnership Treaty, see      N   Ronzitti   ,  ‘  The Treaty on Friendship, Partnership, 
and Cooperation between Italy and Libya: New Prospects for Cooperation in the Mediterranean  ’  
(  Institute of International Affairs  ,  2009 )  ,   http://www.iai.it/pdf/DocIAI/iai0909.pdf  .  

Italy on behalf of Libya, or an autonomous Libyan initiative taken with Italy ’ s 
support and assistance (as in the 2009 cases) or a practice entirely carried out 
by Libya with minimal physical intervention by Italian authorities (as in the 
2017 cases discussed in the next Section) does not alter the ultimate goal of 
this plethora of bilateral arrangements. Secondly, such a vast range of accords 
encompasses the arsenal of incentives utilised by Italy to persuade Libya to more 
proactively cooperate in both curbing irregular migration, and in accepting the 
readmission of third-country nationals rescued/intercepted in their desperate 
fl ight to Europe. As such, the aggregation of all these accords constitutes the 
legal and political framework within which Italy – Libya cooperation on migra-
tion control (including the push-back and pull-back policy) was put into action.  

   B. Italy ’ s Comprehensive Support to Libya and the Shift from Push-Backs 
to Push-Backs by Proxy ( ‘ Pull-Backs ’ )  

 The reasons for a transit country, such as Libya, to accept the burden of thou-
sands of readmitted migrants and refugees must be examined in order to uncover 
parallels between past and current practices of migration control at sea. The 
previous Sub-section shows that Italy and Libya do not have the same interest in 
the readmission of migrants who are not Libya ’ s nationals, but foreign nationals 
passing through its territory on their way to Europe. Moreover, Libya does not 
have legal institutional capacity or adequate facilities to manage the massive 
presence of irregular migrants and refugees. Therefore, if it is willing to invest 
resources in patrolling its territorial and maritime borders, this was motivated 
by expected benefi ts. Technical cooperation and assistance in terms of train-
ing, consulting, exchange of intelligence information and supply of vessels and 
equipment are the most common incentives used by Italy to induce Libya to 
cooperate on prevention of unauthorised immigration under the 2007 and 2009 
technical Protocols and, more recently, the 2017 MoUs signed with both the 
UN-backed government of Al-Sarraj and General Haftar. 

 The 2008 Partnership Treaty marks the fi rst most signifi cant step toward 
diplomatic normalisation and the creation of a favourable climate between 
these two countries, coupled with EU initiatives, such as the more recent EU 
Migration Partnership Framework, EUBAM and EUNAVFOR Med missions. 67  
By cooperating with Italy and the EU in the fi ght against irregular migration, 
international terrorism, and the smuggling and traffi cking of human beings, not 
only did Libya obtain political, economic, and technical benefi ts (eg, the lifting 
of the European trade embargo and the construction of a gas pipeline to Italy) 
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  68    See       JP   Cassarino   ,  ‘  Informalizing Readmission Agreements in the EU Neighborhood  ’  ( 2007 ) 
 42      The International Spectator    183    ;       E   Paoletti   ,  ‘  Relations among Unequals ?  Readmission between 
Italy and Libya  ’   in     JP   Cassarino    (ed),   Unbalanced Reciprocities:     Cooperation on Readmission in the 
Euro-Mediterranean Area   ( Middle East Institute ,  2010 )    70 (Cassarino 2010a).  
  69    JP Cassarino,  ‘ Dealing with Unbalanced Reciprocities: Cooperation on Readmission and Impli-
cations ’ , in Cassarino 2010a, n 68 above, 8.  
  70    ibid. For an analysis of the evolution of Italy – Libya cooperation and the different types of agree-
ments, see      I   Gjergji   ,   Sulla governance delle migrazioni. Sociologia dell ’ underworld del comando 
globale   ( Franco Angeli ,  2016 ),  114 – 22  .   
  71    See Italian Government Submissions in  Hirsi v Italy , above n 5, para 65.  
  72    R Maroni, Minister of the Interior,  ‘ Resoconto. Sommario and Stenografi co ’  5 (Oral informa-
tion at Senato della Repubblica, XVI Legislatura, 25 May 2009),   http://www.senato.it/service/PDF/
PDFServer/BGT/00424000.pdf  . See also,  Adnkronos ,  ‘ Immigrati, Maroni:  “ L ’ accordo con la Libia 
funziona. Avanti con i respingimenti. ”  Bruxelles: chiarimenti da Italia e Malta ’  (31 August 2009), 
  http://www.adnkronos.com/IGN/News/Politica/?id=3.0.3718416369  .  
  73    See      M   Nestic ò    ,  ‘  Immigrazione: Consegnate a Libia tre Motovedette GDF – D ’ Arrigo, Equipaggi 
Libici Addestrati da GDF  ’  (  Associazione Finanzieri Cittadini e Solidariet à   ,  17 May   2009 )  ,   http://
www.ficiesse.it/home-page/3065/immigrazione_-consegnate-a-libia-tre-motovedette-gdf---d_
arrigo_-equipaggilibici-addestrati-da-gdf  .  
  74    Cassarino 2010a, n 68 above, 8.  

but it also had a chance to improve its international standing. 68  It has therefore 
been argued that  ‘ it is this whole bilateral cooperative framework which secures 
a minimum operability in the cooperation on readmission more than the  “ recip-
rocal ”  obligations contained in a standard readmission agreement. ’  69  Since the 
2007 – 09 accords for technical and police cooperation and the 2017 MoUs do 
not constitute standard readmission agreements and are quite vague in defi ning 
the scope of migration control activities and push-back procedures, the parties 
rely on having a wider margin of manoeuvre to respond to short-term security 
concerns and new situations fraught with uncertainties. 70  

 As asserted by the Italian government, in its observations in the  Hirsi  case, 71  
and iterated by a former Italian Minister of the Interior on several offi cial occa-
sions, the Protocols signed in 2007 and 2009 with Libya, as well as the 2008 
Partnership Treaty, may constitute both the legal foundation for push-back 
missions, and crucial tools in the fi ght against  ‘ clandestine ’  immigration. 72  
Accordingly, the Italian vessels deployed in international waters, together with 
the vessels donated to Libya, were part of a wider surveillance and  ‘ border 
control system aimed to strike migratory fl ows at the root. ’  73  The accords signed 
with several Libyan authorities and militias in 2017, including for the provision 
of vessels and the training course for offi cers for coastal security are also part of 
this long-term cooperative strategy. 

 Although, in the complex contingencies of patrol operations, States authorise/
coordinate interception/rescue/removals through telephone and/or unpublished 
and informal exchanges of notes, they generally prefer to secure operability of 
bilateral cooperation tools on highly sensitive issues, such as readmission (quite 
unpopular in countries of origin or transit of migrants) through fl exible but still 
written (even if unpublished) documents. 74  These accords ensure, at least, more 
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  75    ILC,  Report on the Work of  its Sixtieth Session, Treaties over time in particular: Subsequent 
Agreements and Practice , A/63/10, Annex A (2008) 365,   http://untreaty.un.org/ilc/reports/2008/2008
report.htm  .  
  76    While on 25 March 1997, an agreement was signed in the form of an Exchange of Letters, on 
2 April 1997, the two States signed a Protocol encompassing all the technical enforcement measures 
Italy could adopt to hold back the masses of irregular migrants arriving by sea. Finally, in November 
1997, a readmission agreement was signed that entered into force on 1 August 1998.  

credibility and predictability in terms of compliance with the commitments of, 
and responsiveness to, the expectations of the parties on a more regular basis. 
As Nolte pointedly observed,  ‘ treaties are not just dry parchments. They are 
instruments providing stability to their parties and to fulfi l the purposes which 
they embody. ’  75  

 The foregoing analysis demonstrates that Libya ’ s cooperation on patrolling 
sea and land borders, and readmission of undocumented third-country nation-
als intercepted by Italian authorities, builds on a solid platform of costs – benefi ts 
analysis that started in early 2000 and continues today in different forms, result-
ing in push-backs by proxy (pull-backs) carried out directly by Libyan authorities. 
Although the only possible conclusion is that push-backs and push-backs by 
proxy do not fi nd in treaties a clear legal basis, it can be argued that the wide-
ranging series of written accords concluded between Italy and Libya, as well as 
those unpublished notes exchanged between national authorities in the course 
of patrol and rescue operations, constitute the multifaceted legal and political 
scaffold supporting the practice of interdiction, defl ection and/or pull-back of 
undocumented migrants and refugees to the port of embarkation. Consider-
ing the high costs of readmission for Libya – in social, political, and economic 
terms –  it is plausible that, beyond unilateral acquiescence,  ad hoc  consent is 
necessary for each and every maritime operation resulting in the actual disem-
barkation and readmission of third-country nationals. Authorisation on a 
case-by-case basis is, in contrast, not required in those situations in which search 
and rescue as well as disembarkation are outright delegated to a third country.   

   V. NOT AN ISOLATED CASE: OUTLINING FURTHER AGREEMENTS 
FOR TECHNICAL AND POLICE COOPERATION  

 Defl ections to Libya – country of embarkation but not of origin of undocumented 
migrants heading to Europe  –  fi nd a fi rst precedent in the Italian interdictions 
at sea in response to the massive infl ux of migrants from Albania in 1997. Also, 
operations were authorised by a set of agreements concluded between the two 
countries. 76  

 The cases briefl y reviewed in this Section demonstrate that the analysis of 
the Italy – Libya case is pertinent for other situations in which countries within 
or outside Europe entrust or used to entrust third countries of provenance of 
migrants and refugees with the patrolling of both their territorial waters and 



264 Pre-Arrival Maritime Interception

  77    See       A   Di Pascale   ,  ‘  Migration Control at Sea: The Italian Case  ’   in     B   Ryan    and    V   Mitsilegas    (eds), 
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tion was concluded on 13 December 2003.  
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  81    The details of the Agreements between Italy and Libya have already been provided in  Section III . 
With regard to Egypt, while an Agreement on police cooperation was concluded on 18 June 2000, a 
Readmission Agreement was signed only on 9 January 2007.  
  82    For an analysis of all these agreements, see P Garcia-Andrade,  ‘ Extraterritorial Strategies to 
Tackle Irregular Immigration by Sea: a Spanish Perspective ’  in Ryan and Mitsilegas 2010, n 77 
above, 311 ff;       J   Rijpma      Frontex: Successful Blame Shifting of  the Member States ?    ( 2010 )     Elcano 
Newsletter    .   
  83    See, for instance, the reply of Frontex to the NGO ILPA (Immigration Law Practitioners ’  
Association).  
  84    ibid, 321.  

international waters in order to prevent unauthorised infl ows to Europe. In the 
late 1990s, arrivals of migrants from North Africa  ‘ threatening ’  to transgress the 
European border ceased as a consequence of the enhanced bilateral cooperation 
in the fi eld of readmission and police cooperation between European States and 
Southern Mediterranean countries, 77  such as Tunisia, 78  Morocco, 79  Algeria, 80  
and more recently Egypt and Libya. 81  

 Spain, in its endeavour to contain irregular migration by sea set up joint 
patrols authorised by a host of bilateral agreements with several African coun-
tries, including Morocco in 2003, Senegal and Mauritania in 2006, Cape Verde 
in 2007, Gambia, Guinea Bissau, and Guinea Conakry in 2008. 82  These docu-
ments would constitute the legal basis for joint sea patrols between the Spanish 
Guardia Civil and African security forces aiming to decrease the number of 
arrivals of migrants and refugees from African countries of origin or transit. 83  

 Because of the lack of public access to the text of these arrangements, it is 
not possible to inquire as to their exact content, the degree of involvement of 
Spanish authorities in the enforcement of maritime operations, and the legal 
safeguards applied by Spain to the passengers of detected vessels. 84  All in all, 
however, the rationale of the accords negotiated by Italy and Spain with African 
countries points to conditioning the transfer of technical equipment, vessels, 
funding, and the organisation of training courses to a more decisive engagement 
of countries of origin or transit in the prevention of irregular migration fl ows 
to Europe. 

 Without any claim of exhaustiveness, it is also worth observing that both the 
US and Australia have been particularly involved in interdiction and extrater-
ritorial processing policies. The US has mainly targeted irregular boat arrivals 
from Haiti and Cuba. As provided by a bilateral agreement signed by the US and 
Haiti in September 1981, after intercepting and searching vessels suspected of 
transporting irregular migrants from Haiti, people transferred aboard US Coast 
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  85    Migrants Interdiction Agreement (23 September 1981) US – Haiti, 33 UST 3559, 3560. For 
an overview of the practice of interdiction on the high seas and extraterritorial processing at 
Guantanamo Bay, see       D   Ghezelbash   ,  ‘  Shifting Sands and Refugee Boats: The Transfer of Migration 
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Journal of  Refugee Law  ( IJRL )   677, 679   .   
  86    ibid 72. Interdiction and extraterritorial processing on Guantanamo Bay continue to this day. 
See      D   Ghezelbash   ,   Refuge Lost:     Asylum Law in an Interdependent World   (  CUP  ,  2018 )  74 – 77  .   
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Loose Lips Bring Ships ?  The Role of Policy, Politics and Human Rights in Managing Unauthorized 
Boat Arrivals  ’  ( 2010 )  19      Griffi th Law Review    238   .   
  88    For an analysis of the Pacifi c Solution, see,  inter alia ,       S   Kneebone   ,  ‘  The Pacifi c Plan: The Provi-
sion of  “ Effective Protection ”  ?   ’  ( 2006 )  18      International Journal of  Refugee Law    696   .   
  89    See Migration Amendment (Excision from Migration Zone) Act 2001 (Cth), amending s 5(1) of 
Migration Act 1958 (Cth). See       M   Crock   ,  ‘  In the Wake of  The Tampa : Confl icting Visions of Inter-
national Refugee Law in the Management of Refugee Flows  ’  ( 2003 )  12 ( 1 )     Pacifi c Rim Law  &  Policy 
Journal    49   .   
  90    On the recent Australian plan to  ‘ tow back boats to Indonesia, see      M   O ’ Sullivan   ,  ‘   “ Push 
backs ”  of Boats to Indonesia  ’ ,  Castan Center for Human Rights Law ,  18 July 2013 ,   http://castan
centre.com/2013/07/18/push-backs-of-boats-to-indonesia/   .  On extraterritorial controls in Australia, 
see,  inter alia ,       AL   Hirsch   ,  ‘  The Borders Beyond the Border: Australia ’ s Extraterritorial  Migration 
Controls  ’  ( 2017 )  36 ( 3 )     Refugee Survey Quarterly    48    ;       NF   Tan   ,  ‘  State responsibility and migration 
control: Australia ’ s international deterrence model  ’   in     T   Gammeltoft-Hansen    and    J   Vedsted-
Hansen    (eds),   Human rights and the dark side of  globalisation:     Transnational law  enforcement 
and migration control   ( Routledge ,  2017 )   ;      A   Hirsch   ,  ‘  The Extra-Territorialisation of Migration 
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  91    See      B   Doherty    and    H   Davidson   ,  ‘  Orange Lifeboats Used to Return Asylum Seekers to Be Replaced 
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Guard cutters were subjected to a summary screening, and very few persons 
were provided with a full asylum hearing and taken to the US to pursue their 
claims. 85  With the exception of those Cubans intercepted by US authorities and 
transferred to Guantanamo Bay for extraterritorial processing after showing 
credible and genuine claims for protection to on-board adjudicators, all other 
arrivals were transferred to Cuba. 86  

 As far as Australia is concerned, in September 2001, in the aftermath of the 
 Tampa  incident, 87  the Australian government launched the  ‘ Pacifi c Solution ’ . 88  If 
the attempts to tow or escort these boats back to Indonesia failed, asylum seek-
ers were transferred to Manus Island or Nauru for extraterritorial processing of 
their protection claims. 89  In September 2013, Australia inaugurated  ‘ Operation 
Sovereign Borders ’ . 90  While the details of this operation have not been publicly 
disclosed, media reports indicate that intercepted people were transferred to life-
boats stocked with food, water and medical supplies, which were then towed 
back to the edge of, or into, Indonesia ’ s territorial waters. 91  As of October 2018, 
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of  International Law    395   .   
  96    The Integrated Border Management concept was fi rst established by the European Commission 
on the basis of the Laeken Conclusions of Dec 2001. See,  ‘ Towards integrated management of the 
external borders of the EU member states ’ , COM(2002) 233 fi nal, 7 May 2002. See also Presidency 
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Australia had interdicted and removed over 800 people as part of  ‘ Operation 
Sovereign Borders ’ . 92  

 In May 2011, a bilateral agreement was negotiated with Malaysia with the 
aim to deter asylum seekers from travelling by boat to Australia. 93  Under the 
terms of the arrangement, up to 800 asylum seekers, arriving in Australia by 
boat, would be removed to Malaysia where they would  ‘ go to the back of the 
[asylum] queue. ’  94  In return, Australia would commit to accepting the resettle-
ment of 4000 UNHCR-recognised refugees from Malaysia over four years. Quite 
quickly however, the Australian High Court struck down the agreement on the 
ground that Malaysia did not provide suffi cient safeguards regarding asylum 
seekers transferred from Australia. 95  

   A. Introducing Frontex  

 The Lisbon Treaty regards the development of a  ‘ common immigration policy ’  
and the gradual introduction of an  ‘ Integrated Border Management 96  as major 
political objectives. 97  According to the Council, Integrated Border Management 
encompasses,  inter alia , border control, detection and investigation of cross-border 
crimes, migration control measures in third countries, cooperation with neighbour-
ing countries, inter-agency cooperation for border management and coordination 
of the activities of Member States and the EU in the above-mentioned areas. 98  

 Operational cooperation between the Member States, including cooperation 
under the aegis of Frontex is one of the main components of this strategy. 99  
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mechanism for the creation of Rapid Border Intervention Teams and amending Council Regulation 
(EC) No 2007/2004 as regards that mechanism and regulating the tasks and powers of guest offi cers, 
[2007] OJ L199/30 (RABIT Regulation).  
  100    See     Parliament v Council  ,  Case C-355/10 ,  ECLI:EU:C:2012:516  .   
  101    Proposal for a Regulation of the European Parliament and of the Council  ‘ establishing rules for 
the surveillance of the external sea borders in the context of operational cooperation coordinated 
by Frontex ’  (COM(2013) 197 fi nal), 12 April 2013. This Section will not provide a detailed examina-
tion of Frontex as burgeoning literature has already been produced on this EU Agency. See,  inter alia , 
      E   Papastavridis   ,  ‘   “ Fortress Europe ”  and FRONTEX: Within or Without International Law ?   ’  ( 2010 ) 
 79 ( 1 )     Nordic Journal of  International Law    75     (Papastavridis 2010b);       A   Liguori    and    N   Ricciutti   , 
 ‘  Frontex ed il rispetto dei diritti umani nelle operazioni congiunte alle frontiere esterne dell ’ Unione 
Europea  ’  ( 2012 )  6 ( 3 )     Diritti Umani e Diritto Internazionale    539    ;       J   Rijpma   ,  ‘  Hybrid Agencifi cation 
in the Area of Freedom, Security and Justice and its Inherent Tensions: the Case of Frontex  ’ ,  in 
    M   Busuioc   ,    M   Groenleer    and    J   Trondal    (eds),   The Agency Phenomenon in the European Union:   
  Emergence, Institutionalisation and Everyday Decision-making   ( Manchester University Press ,  2012 )   ; 
     R   Mungianu   ,   Frontex and Non-Refoulement:     The International Responsibility of  the EU   (  CUP  , 
 2016 )  ;      V   Moreno-Lax   ,   Accessing Asylum in Europe   (  OUP  ,  2017 )  ;      M   Fink   ,   Frontex and Human 
Rights:     Responsibility in  ‘ Multi-Actor Situations ’  under the ECHR and EU Public Liability Law   
(  OUP  ,  2018 ) .   
  102    To read the Meijers Committee Note, refer to  ‘ Note on the Proposal for a Regulation establish-
ing rules for the surveillance of the external sea borders in the context of operational cooperation 
coordinated by Frontex (COM(2013) 197 fi nal), 23 May 2013,   http://www.statewatch.org/news/2013/
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in the context of operational cooperation coordinated by the European Agency for the Management 
of Operational Cooperation at the External Borders of the member states of the EU (FRONTEX).  

As a response to the annulment by the ECJ of the 2010/252/EU Council 
 Decision, 100  in April 2013, the European Commission presented a proposal for 
a Regulation establishing rules for the surveillance of the external sea borders 
in the context of operational cooperation coordinated by Frontex. 101  However, 
the Meijers Committee, in May 2013, issued a report pointing to the fl aws of 
the new proposal, 102  and in May 2014 the Council eventually adopted Regu-
lation (EU) No 656/2014. 103  This Regulation  –  which is based on the IMO 
Guidelines  –  replaces the 2010 Council Decision and aims to ensure the effi -
cient monitoring of the crossing of external borders including through border 
surveillance, while contributing to ensuring the protection and saving of lives. 
According to the new Regulation, the responsible third-State Rescue Coordina-
tion Centre (RCC) can designate a place of safety. Moreover, Recital 1 of the 
Regulation states that: 

  Border surveillance is not limited to the detection of attempts at unauthorised border 
crossings but equally extends to steps such as intercepting vessels suspected of trying 
to gain entry to the Union without submitting to border checks, as well as arrange-
ments intended to address situations such as search and rescue that may arise during 
a border surveillance operation at sea and arrangements intended to bring such an 
operation to a successful conclusion.  
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  104    Art 9 para 1 Frontex Reg.  
  105    Art 10(a).  
  106    Art 10(b).  
  107    Regulation (EU) No 2016/1624 on the European Border and Coast Guard of 16 September 2016, 
[2016] OJ L 251/1, 16.9.2016 (EBCG Reg).  
  108    European Commission,  ‘ Securing Europe ’ s external borders: Launch of the European Border 
and Coast Guard Agency ’ ,   http://europa.eu/rapid/press-release_IP-16-3281_en.htm  .  
  109    See Arts 4 and 5 of the EBCG Reg.  
  110    Art 14(3) of the EBCG Reg. See       D   Ghezelbash   ,    V   Moreno-Lax   ,    N   Klein   ,    B   Opeskin   ,  ‘  Securitiza-
tion of search and rescue at sea: the response to boat migration in the Mediterranean and offshore 
Australia  ’  ( 2018 )  67 ( 2 )     ICLQ    315, 323 – 27   .   
  111    Art 4 of the EBCG Regulation.  
  112    For an in-depth analysis of the new EBCG Agency, see      S   Carrera   ,    S   Blockmans   ,    JP   Cassarino   , 
   D   Gros    and    E   Guild   ,  ‘  The European Border and Coast Guard: Addressing Migration and Asylum 
Challenges in the Mediterranean ?   ’  ( CEPS Task Force Report )  30 July 2017  .   

 The Regulation  –  which, however, only applies in the context of Frontex 
 operations  –  provides that States shall comply with the principle of  non-
refoulement  and shall observe their obligation to render assistance to any vessel 
or person in distress at sea. 104  More specifi cally, Article 10 requires that a person 
intercepted or rescued in the territorial sea or the contiguous zone shall be 
disembarked in the coastal Member State. 105  If, instead, interception occurs on 
the high seas, disembarkation may take place in the third country from which 
the vessel is assumed to have departed, or, if that is not possible, in the host 
Member State. 106  

 Regulation 656/2014 is complemented by Regulation 2016/1624 as part of 
the integrated border management system. 107  Building on the foundations of 
Frontex, on 6 October 2016, the EU offi cially launched the European Border and 
Coast Guard Agency (EBCG) designed to monitor the EU ’ s external borders and 
work together with Member States to quickly identify and address any potential 
security threats to the EU ’ s external borders. 108  The EBCG Agency, elaborated in 
Regulation 2016/1624, will continue to be referred to as Frontex. It has  ‘ shared 
responsibility ’  with EU Member States in the implementation of European 
integrated border management. 109  In case of lack of compliance and if urgent 
action is needed, the Agency has a right to intervene (ie, send EBCG teams) to 
address  ‘ migration pressures ’ . 

 The Regulation also provides the new Frontex with competence over search 
and rescue of persons in distress at sea, 110  and encompasses SAR operations 
 ‘ in situations which may arise during border surveillance operations at sea ’  
within the concept of European integrated border management. 111  As a last 
note, joint border operations always require the decision of the Member State 
in question to request assistance by the new Frontex. The Regulation envisages 
a new complaint mechanism in cases of alleged rights violations, and confers 
on the EBCG the power to conduct joint removal missions and to be involved in 
national removal operations, also in cooperation with third countries. 112  
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  113     BBC News ,  ‘ Stemming the immigration wave ’ , 10 September 2006,   http://news.bbc.co.uk/2/hi/
europe/5331896.stm  .  
  114    Frontex Press Release,  ‘ Joint Operation Nautilus 2007 – the end of the fi rst phase ’ , 6 August 
2007.  
  115    To read more on Nautilus 2006 and Nautilus 2007, refer to the European Commission, SEC 
(2008) 150 fi nal; for Nautilus 2008 and Nautilus 2009, see Frontex General Report 2008 and Frontex 
General Report 2009.  
  116    Frontex Press Release,  ‘ Go ahead for Nautilus 2008 ’ , 7 May 2008.  
  117    Frontex Press Release,  ‘ HERA 2008 and Nautilus 2008 Statistics ’ , 17 February 2009.  
  118    See Commission Press Release,  ‘ The European Commission ’ s humanitarian response to the crisis 
in Libya ’  MEMO/11/143, Brussels, 4 March 2011;     Commission factsheet  ,  ‘  Humanitarian aid and civil 
protection: Libya crisis  ’ ,  25 October 2011 ,   http://ec.europa.eu/echo/news/2011/20110823_02_en.htm   .   
  119    EU Commissioner Malmstr ö m, Statement announcing the launch of the Frontex operation 
 ‘ HERMES ’  in Italy as of 20 February 2011, MEMO/11/98, Brussels, 20 February 2011.  
  120    Frontex Press Release,  ‘ HERMES 2011 running ’ , 21 February 2011, 2.  

 The various  Hera  and  Nautilus  maritime operations constitute some of 
the joint missions that have been performed at the external borders of the EU 
Member States. Without going into the details of these missions, it is worth 
observing that  Hera  was fi rst launched, on 17 July 2006, at the request of Spain 
engaged with the management of irregular migrant fl ows to the Canary Islands. 
Additionally, Frontex authorities attempted to prevent the departure of boats 
loaded with migrants heading to Europe by intercepting them directly in the 
territorial waters of the countries of embarkation and carrying them back to 
ports of departure – namely Senegal, Mauritania, and Cape Verde – with no 
screening of their protection claims. 113  With regard to the  Nautilus  operation, its 
main goal was  ‘ to strengthen the control of the Central Mediterranean maritime 
border  …  and also to support Maltese authorities in interviews with the immi-
grants ’  who mostly came from Eritrea, Somalia, Ethiopia, and Nigeria. 114  First 
established in June 2007, 115  Nautilus 2008 followed the reach of an agreement 
between participating Member States whereby migrants rescued in the Libyan 
SAR Area would be removed to Libya, or to the closest safe port if readmission 
to Libya was not possible. 116  Lacking Libya ’ s consent, intercepted migrants were 
all disembarked on Italian and Maltese soil. 117  

 In the aftermath of the Arab Spring, the EU started both to earmark consid-
erable sums of humanitarian aid for North African countries and to support the 
transfer of foreign nationals from Libya to their countries of origin. 118  Border 
control and surveillance policies were also reinforced through the mobilisation 
of Frontex. For example, on 20 February 2011, after a request from Italy, the 
EU Agency deployed the Joint Operation EPN  Hermes  aimed at  ‘ assisting Italy 
in controlling vessels carrying immigrants and refugees ’  119  and at  ‘ detecting 
and preventing illegitimate border crossings to the Pelagic Islands, Sicily, and 
the Italian mainland. ’  120  Frontex offi cials also carried out the pre-screening of 
intercepted migrants, interviewed migrants on travel routes, and gathered infor-
mation on arrival numbers for the purpose of developing risk analyses. 
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  121    Frontex,  ‘ Hermes Operation Extended ’ ,   http://www.frontex.europa.eu/news/hermes-operation-
extended-OWmwti  .  
  122    For an analysis of the Hermes operation, see S Carrera, L den Hertog and J Parkin,  ‘ EU 
Migration Policy in the wake of the Arab Spring. What prospects for EU-Southern Mediterranean 
Relations ?  ’   MEDPRO Technical Report no 15 , August 2012, pp 4 – 5.  
  123     Human Rights Watch ,  ‘ EU: Put Rights at Heart of Migration Policy ’ , 20 June 2011   http://www.
hrw.org/news/2011/06/20/eu-put-rights-heart-migration-policy  . See also, Parliamentary Assembly of 
the Council of Europe Report  ‘ Lives lost in the Mediterranean Sea: Who is responsible ?  ’ , Commit-
tee on Migration, Refugees and Displaced Persons, Rapporteur T Strik. See also      J   Shenker   ,  ‘  Aircraft 
carrier left us to die, say migrants  ’ ,   The Guardian  ,  8 May 2011 ,   http://www.guardian.co.uk/
world/2011/may/08/nato-ship-libyan-migrants   .   
  124    For an analysis of Regulation (EU) No 2016/1624, see F Esteve i Garc í a,  ‘ The Search and 
Rescue Tasks Coordinated by the European Border and Coast Guard Agency (Frontex) Regarding 
the Surveillance of External Maritime Borders ’ , in (2017) 5  Paix et s é curit é  internationales: revue 
maroco-espagnole de droit international et relations internationales  93 – 116. For an exhaustive 
examination of Frontex responsibility and human rights, see Fink 2018, n 101 above.  
  125    See Council Conclusions on  ‘ Taking action to better manage migratory fl ows ’ , Justice and 
Home Affairs Council meeting Luxembourg (10 October 2014),   http://www.consilium.europa.eu/
uedocs/cms_data/docs/pressdata/en/jha/145053.pdf  .  
  126    See Frontex,  ‘ Frontex launches call for participation of the EU Member States in Joint 
Operation Triton ’ ,   http://frontex.europa.eu/news/frontex-launches-call-for-participation-of-the-eu-
member-states-in-joint-operation-triton-b9nupQ  .  

 Started in February 2011, the  Hermes  mission was then extended on several 
occasions, 121  and ran until the end of August 2012. 122  In the effort primarily to 
thwart unauthorised entries by strengthening Europe ’ s border control response 
capability in the Central Mediterranean, Frontex, and the EU more broadly, 
have been criticised for not doing enough to prevent deaths at sea. 123  Although 
Regulation 2016/1624 reinforces Frontex and expands its level of autonomy, 
the main function of search, rescue and disembarkation remains in the hands 
of the Member States, and it does not have a more proactive role in protecting 
rights. 124   

   B. The  ‘ Humanitarian Refugee Crisis ’  and EU Response to Migration by Sea  

 Operation  Mare Nostrum  – an Italian military and humanitarian mission whose 
aim was to control migration fl ows by strengthening surveillance and SAR activ-
ities – was replaced, in November 2014, by Frontex Operation  Triton . 125  While 
 Mare Nostrum  rescued thousands of lives in international waters,  Triton  – whose 
primary focus was border management – only operated within 30 miles off the 
Italian coast, with the risk that an increasing number of migrants and refugees 
could die during their passage to Europe. 126  As long anticipated, the number of 
victims in the Mediterranean has been rising dramatically following the end of 
the operation  Mare Nostrum . In the fi rst two months of 2015, the number of 
people arriving by sea was almost twice that in the same period of the previous 
year. Against this critical backdrop, the Italian government decided to informally 
propose to the EU new strategies to cope with such a huge humanitarian crisis. 
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  127    See Statewatch,  ‘ Italy ’ s Non-Paper on Possible Involvement of Third Countries in Maritime 
Surveillance and Search and Rescue ’  (13 March 2015) para 6,   http://www.statewatch.org/news/2015/
mar/italian%20med.pdf  .  
  128    ibid.  
  129    European Commission Statement, 19 April 2015,   https://europa.eu/rapid/press-release_STATE
MENT-15-4800_en.htm  .  
  130         F   Maiani   ,  ‘   “ Regional Disembarkation Platforms ”  and  “ Controlled Centres ” : Lifting the Draw-
bridge, Reaching Out Across the Mediterranean, or Going Nowhere ?   ’  ( 2018 ),   http://eumigration
lawblog.eu/regional-disembarkation-platforms-and-controlled-centres-lifting-the-drawbridge-
reaching-out-across-the-mediterranean-or-going-nowhere/    ; S Carrera and K Lannoo,  ‘ We ’ re in this 
boat together: Time for a Migration Union ’ , CEPS Policy Insights No 2018/09, June 2018.  
  131    While the right to life is not broadly analysed in this work, it is nonetheless important to stress 
the human rights implications of policies aimed at preventing departure and thus stemming migra-
tory fl ows to Europe.  

The underlying idea was  ‘ to make all possible efforts to  prevent the departure of  
migrants  from the southern shores of the Mediterranean ’  (emphasis added) 127  
through the  ‘ direct involvement of reliable third countries in the maritime 
surveillance and rescue and search activity. ’  128  

 Whereas the only way to truly save migrants ’  lives is to address the situation 
at its roots and fi nd durable solutions which eradicate poverty and confl icts 
in migrants ’  countries of origin, it is certain that people will continue to put 
their lives at risk as long as there is war and hardship in our neighbourhood 
near and far. 129  Nevertheless, following the Council conclusions of June 2018, 
the Commission has been exploring the possibility of  ‘ Regional Disembarka-
tion Platforms ’  (RDPs) in third countries. These externalised platforms would 
serve the purpose of outsourcing SAR services and shifting border manage-
ment operations in the Mediterranean to third countries outside Europe. 130  
It  is here crucial to pinpoint the dangerousness of policies aiming to hold 
people back within territories where their life and liberty can be put at risk, 
either at the hands of human traffi ckers and government authorities in States 
of transit or at the hands of their original persecutors upon removal to their 
home countries. 

 Therefore, in line with their international human rights obligations, 
European States should refrain from the temptation to curtail migration fl ows 
by preventing refugees ’  passage through bilateral and multilateral cooperation 
instruments aimed at intercepting migrants before they are able to leave their 
countries of origin or transit. Such a practice would indeed  prima facie  frustrate 
Article 13(2) of the UDHR, Article 12(1) of the ICCPR, Article 5(d)(ii) of the 
ICERD, 131  and Article 2(2) of Protocol No 4 of the ECHR, which provide for 
the right to leave any country. The possibility of creating humanitarian chan-
nels and visa for refugees escaping international and internal armed confl icts, 
thus  a priori  avoiding dangerous journeys by sea, continues to be neglected by 
European Ministers as a concrete and safe solution to the  ‘ crisis ’ . 

 From January 2014 to 20 May 2018, 15,438 people are reported to have lost 
their lives in the Mediterranean. At the informal Summit held at La Valletta 
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  132    See, eg, the establishment of the EU Migration Partnership Framework (MPF), discussed in 
 Chapter 3  of this book. To read more on this issue, see Giuffr é  2017, n 8 above. See also,      C   Bauloz   , 
 ‘  The EU Migration Partnership Framework: An External Solution to the Crisis ?   ’    EUmigration
lawblog.eu  ,  31 January 2017 ,   http://eumigrationlawblog.eu/the-eu-migration-partnership-frame
work-an-external-solution-to-the-crisis/   .   
  133    Council of the EU,  ‘ External aspects of migration – Monitoring results, 10822/16, 4 July 2016, 
  http://data.consilium.europa.eu/doc/document/ST-10822-2016-INIT/en/pdf  .  
  134    See  Chapter 3  of this book for an analysis of the 2016 EU – Turkey Statement.  
  135    EU Border Assistance Mission in Libya (EUBAM),   https://eeas.europa.eu/csdp-missions-opera
tions/eubam-libya_en  .  
  136     ‘ EUBAM Libya: mission extended, budget approved ’ , EC Press Release, 4 August 2016,   http://
www.consilium.europa.eu/en/press/press-releases/2016/08/04-eubam-libya-mission-extended/  .  
  137     ‘ Operation SOPHIA: package 2 of the Libyan Navy Coast Guard and Libyan Navy training 
launched today ’ , EEAS Press Release, 30 January 2017,   https://eeas.europa.eu/headquarters/head

on 3 February 2017, the European Council agreed a Declaration (the Malta 
 Declaration) concerning the external aspects of migration and the Central-
Mediterranean route. It states that the EU primary goal is to train and equip 
the Libyan coastguard in order to bolster its capacity to stop people smugglers, 
increase search and rescue operations, and prevent departure of unseaworthy 
boats headed toward Europe. 

 To address the  ‘ humanitarian refugee crisis ’ , the EU has thus opted for an 
emerging strategy based on further externalisation of migration controls. 132  
Quite questionably, the EU and Member States have made fi nancial and political 
support, as well as cooperation on development, conditional on third countries ’  
effective implementation of exit controls. As held by the European Council, the 
new EU Migration Partnership Framework (MPF) is based on  ‘ effective incen-
tives and adequate conditionality ’  [but]  ‘ cooperation on readmission and return 
will be a key test of the partnership between the EU and [its] partners ’ . 133  

 Beyond the EU – Turkey readmission programme, 134  questionable read-
mission agreements and enhanced cooperation on removals have also been 
proposed with refugee-producing countries, such as Mali, Afghanistan, 
Nigeria, Senegal, and Ethiopia with the objective of offering fi nancial support 
in exchange for accepting readmissions from Europe. The EU and Member 
States also plan to expand their schemes of cooperation on management of 
migration to other countries, such as Egypt, Tunisia, and Sudan. The EU MPF 
also sets out the goals to both step up the training programme of the Libyan 
coastguard to autonomously conduct search and rescue (including disembar-
kation) and strengthen Libya ’ s southern border to hinder migratory fl ows to 
Libya and from there into Europe. 

 The EU ’ s direct involvement in these initiatives is also facilitated by the EU 
Border Assistance Mission to Libya (EUBAM), 135  which furnishes assistance 
related to  ‘ border management ’  as well as targeted  ‘ advice and capacity-building 
in the area of  …  migration [and] border security ’ . 136  The Common Security and 
Defence Policy EUNAVFOR MED  Sophia  mission has directly delivered train-
ing to the Libyan Coastguard since October 2016. 137  On 27 March 2019, the EU 
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quarters-homepage/19518/operation-sophia-package-2-libyan-navy-coast-guard-and-libyan-navy-
training-launched-today_en  . See also UNSC Res 2312 (2016), extending UNSC Res 2240 (2015).  
  138    ANSA,  ‘ Operation Sophia extended, but without naval support ’  (27 March 2019).  
  139    Global Approach to Migration and Mobility, COM(2011) 743 fi nal, 18 November 2011.  
  140          M   Milanovic   ,  ‘  From Compromise to Principle: Clarifying the Concept of State Jurisdiction in 
Human Rights Treaties  ’  ( 2008 )  8      Human Rights Law Review    411, 417   .   

Political and Security Committee approved its extension for six months with 
a temporary suspension of the use of naval units as Member States were not 
able to reach an agreement on disembarking rescued people at ports other than 
 Italian ones. 138  So, the Italian – Libyan cooperation should be inscribed within 
this wider, EU-backed framework, ultimately underpinned by the EU MPF and 
the Global Approach to Migration. 139  

 This Section was instrumental to a broader understanding of the EU 
response to unauthorised arrivals by sea, land, and air, beyond the specifi city 
of the  Italian context. To conclude this fi rst Part of the chapter – which rests 
on, as far as possible, precise illustration of facts and empirical material – the 
next Sections will critically assess Italy ’ s cooperation on migration management 
with African countries (from push-backs to push-backs by proxy) against the 
backdrop of refugee rights analysed in  Chapter two . State duties at sea under 
human rights law and law of the sea will also be expounded. This is to show the 
continued relevance of the legal analysis carried out throughout this chapter 
with regard to the role of bilateral agreements for technical and police coopera-
tion in hampering refugees ’  access to protection, and the potential international 
responsibility of States engaged in extraterritorial migration controls.   

   VI. STATE DUTIES AT SEA  

  Section IV  presented the whole spectrum of bilateral agreements for technical 
and police cooperation used by Libya to perform interception and readmis-
sion activities, regardless of Italian offi cials ’  presence on-board the interdicting 
crafts placed under Libyan command. Moreover, it showed how these bilateral 
accords, implemented beyond territorial frontiers, represent a key component 
of the legal and political framework within which the removal of refugees to the 
country of embarkation is made possible after interception either by European 
States or their proxies. 

 International responsibility for human rights violations may arise every time 
States exercise jurisdiction. 140  Such responsibility is closely related to the exist-
ence of a State ’ s obligation, and is intended to verify whether a certain State is 
liable for the violation of the obligation in point. Mindful of the vastness of obli-
gations incumbent upon States under both the law of the sea and international 
human rights law, focus is placed here on responsibility triggered by violations 
of the fundamental principle of  non-refoulement , which is closely correlated to 
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  141    The SAR Convention sets the duty to disembark the shipwrecked in a  ‘ safe place. ’  See also, 
the IMO Resolution MCS 167/78 of 20 May 2004 and the amendments to the SAR and SOLAS 
Conventions.  
  142    See Response Italian Government, para c.  
  143    SOLAS, chapter V, reg 33(1).  
  144    SAR Annex,  chapters 2  and  3 , para 2.1.10.  
  145    See Papastavridis,  ‘ Rescuing  “ Boat People ”  in the Mediterranean Sea: The Responsibility of 
States under the Law of the Sea ’ ,  EJIL Talk , 31 May 2011,   https://www.ejiltalk.org/rescuing-boat-
people-in-the-mediterranean-sea-the-responsibility-of-states-under-the-law-of-the-sea/  .  
  146    On the distinction between obligations of conduct and obligations of result, see,       R   Ago   ,  Special 
Rapporteur  ( 1967 )  II-1      Yearbook of  the International Law Commission    4, 20   .   
  147    Arts 98(1), UNCLOS and SOLAS, Chapter V, Regulation 33. While the fl ag State would be 
directly responsible for any omission of public vessels to discharge this duty of rescue, it would not 
be directly responsible for the actions of a master of a private vessel who does not comply with this 

the lack of access to asylum procedures and effective remedies for individuals 
intercepted at sea. Before delving into human rights obligations in a maritime 
context, the next Sub-section will offer an overview of search and rescue obliga-
tions which apply to anyone (not only migrants and refugees) found in distress 
at sea. 

   A. Search and Rescue  

  ‘ Search and rescue ’  obligations require States to disembark rescued people to 
a  ‘ place of safety ’ , broadly defi ned as  ‘ a place where the rescue operations are 
considered to have been completed. ’  141  A  ‘ place of safety ’ , however,  ‘ is not neces-
sarily the closest one to the place where people were rescued. ’  142  Pursuant to 
Article 98(1) of the UNCLOS, 

  every State shall require the master of a ship fl ying its fl ag, in so far as he can do so 
without serious danger to the ship, the crew, or the passengers  …  to render assistance 
to any person found at sea in danger of being lost [and] to proceed with all possible 
speed to the rescue of persons in distress, if informed of their need of assistance.  

 Similarly, the SOLAS Convention provides that 

  [t]he master of a ship at sea which is in a position to be able to provide assistance, 
on receiving a signal from any source that persons are in distress at sea, is bound to 
proceed with all speed to their assistance  … . 143   

 No delimitation  ratione personae  is made, and  ‘ any person ’  in distress at sea 
can benefi t from the SAR duties falling upon States. 144  As Article 98(1) of the 
UNCLOS requires implementing legislation to acquire the force of law, 145  the 
obligation of the fl ag State is predominantly an obligation of conduct, and not 
an obligation of result (ie, not an obligation to ensure that all people in distress 
will be saved). 146  Additionally, the fl ag State has a due diligence duty to monitor 
whether the master of a vessel fl ying its fl ag properly discharges its duties under 
the UNCLOS and SOLAS Conventions. 147  
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obligation. Nevertheless, the fl ag State may incur international responsibility for not acting with 
due diligence. For a discussion on due diligence, as well as obligations of conduct and obligations of 
result, see  Request for an Advisory Opinion Submitted by the Sub-Regional Fisheries Commission 
(SRFC) (Request for Advisory Opinion Submitted to the Tribunal) , Advisory Opinion of 2 April 
2015, ITLOS Rep 2015, 4. See also, D Guilfoyle and E Papastavridis,  ‘ Mapping Disembarkation 
Options: Towards Strengthening Cooperation in Managing Irregular Movements by Sea ’ , UNHCR 
 Background Paper  (2014), 12,   https://www.refworld.org/pdfi d/5346438f4.pdf  .  
  148    Under Regulation 33, Annex, SOLAS,  ‘ The Government responsible for search and rescue 
region in which assistance is rendered shall ensure that survivors are disembarked and delivered to a 
place of safety as soon as reasonably practicable. ’   
  149    For an analysis of NGOs rescue activity at sea, see       E   Papastavridis   ,  ‘  Recent  Non-Entr é e  Policies 
in the Central Mediterranean and their Legality: A New Form of  Refoulement  ?   ’  ( 2018 )  12 ( 3 )     Diritti 
Umani e Diritto Internazionale    493 – 510   .   
  150    SAR Annex, para 3.1.9 and SOLAS, chapter V, reg 33 (1-1). On the latest amendments to the 
SAR Convention and its application in the Mediterranean, see       S   Trevisanut   ,  ‘  Search and Rescue 
Operations in the Mediterranean: Factor of Cooperation or Confl ict ?   ’  ( 2010 )  25      International Jour-
nal of  Maritime  &  Coastal Law    526 – 35   .   
  151    IMO,  ‘ Principles relating to Administrative Procedures for Disembarking Persons Rescued at 
Sea ’ , IMO Doc FAL.3/Circ.194 (22 January 2009) para 2.3 ( ‘ IMO Principles ’ ).  

 While the coastal State exercises full sovereign authority over territorial seas 
(up to 12 nautical miles from the baseline), an exception is provided in the right 
of innocent passage (continuous and expeditious) of surface vessels ( Article 17 
UNCLOS) and the right of safe haven/safe harbour for vessels/aircrafts in 
distress. Innocent  ‘ passage includes stopping and anchoring, but only in so far 
as the same are incidental to ordinary navigation or are rendered necessary by 
 force majeure  or distress or for the purpose of rendering assistance to persons, 
ships or aircraft in danger or distress ’  (Article 18). Therefore, vessels fl ying the 
fl ag of a State other than the coastal State can enter the territorial waters or the 
SAR zone of the coastal State to offer humanitarian rescue and contribute to 
disembark people in a place of safety. 148  Nevertheless, in breach of international 
law, NGOs (and occasionally also the Italian Coastguard) operating at sea to 
save lives have been unlawfully attacked by Libyan authorities both in their terri-
torial waters and on the high seas. 149  Moreover, vessels transporting hundreds of 
traumatised migrants rescued at sea have been denied access to ports for several 
days, despite the fact they were in a situation of distress. 

 The State holding primary responsibility for the delivery of the intercepted 
migrants to a  ‘ place of safety ’  is the State responsible for the SAR region 
where assistance is rendered. 150  It should ensure coordination and coopera-
tion among parties to the SAR and SOLAS Conventions so as to alleviate the 
burden imposed on ship-masters. This is a due diligence obligation to guarantee 
disembarkation in a place of safety and not an absolute duty (ie, an obligation 
of result) for the SAR responsible State to ensure disembarkation in its ports. 
However, the above-mentioned treaties do not require a State to accept rescued 
persons. A non-legally binding instrument such as the 2009 Circular adopted 
by the IMO ’ s Facilitation Committee has indicated that the State responsible 
for the SAR region is the most likely location for accepting rescued migrants 
and refugees. 151  While a clear default obligation of disembarkation in the SAR 
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  152    See Papastavridis 2018, n 149 above.  
  153    See Art 10(1) of Regulation (EU) No 656/2014.  
  154    See       E   Papastavridis   ,  ‘  EUNAVFOR Operation Sophia and the International Law of the Sea  ’  
( 2016 )  2      Maritime Safety and Security Law Journal    57     ff.  
  155          RA   Barnes   ,  ‘  Refugee Law at Sea  ’  ( 2004 )  53      ICLQ    47, 63   .   
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 recommends that  ‘ [i]f disembarkation from the rescuing ship cannot be arranged swiftly elsewhere, 
the Government responsible for the SAR area should accept the disembarkation of the persons 
rescued  …  into a place of safety under its control  …  ’  See Circular FAL.35/Circ.194,  ‘ Principles 
relating to administrative procedures for disembarking persons rescued at sea ’  (14 January 2009).  
  157    V Moreno-Lax 2011a, n 63 above, 198.  
  158    IMO,  Guidelines on the treatment of  persons rescued at sea , Resolution MSC 167(78), 20 May 
2004, para 6.17, subsequently endorsed by the UN General Assembly in UN doc A/RES/61/222, 
16 March 2007.  
  159    On 3 October 2013, a boat carrying migrants and refugees to Italy sank off the Italian island 
of Lampedusa. While 155 people were rescued, the death toll reached 339. See also the  MV Salamis  
incident on 4 August 2013. Further information can be retrieved in: JP Gauci and P Mallia,  ‘ Access 
to Protection: A Human Right ’  (National Report – Malta, December 2013) 36.  

responsible State is lacking under the SAR and SOLAS Conventions, it could 
be argued that such default rule of disembarkation does exist for Italy with 
regard to the European Border and Coast Guard Agency (Frontex) coordinated 
maritime operations 152  for which Italy is the host Member State. Therefore, 
Italy must ultimately accept disembarkation in its territory as the host Member 
State in the context of  Joint Operation Themis  (operational since 1 February 
2018). 153  Additionally, Italy is designated as the State of disembarkation in all 
interdiction and SAR activities conducted in the context of EUNAVFOR MED 
Operation Sophia, off the coast of Libya. 154  

 Broadly speaking, under maritime law, only the fl ag State has jurisdiction 
over a vessel on the high seas but in the case of boat refugees, the fl ag State 
could be the very State from which they are fl eeing. Although disembarkation 
in the next port of call is not a rule of customary law, 155  some scholars, and the 
UNHCR, maintain that the obligation on the coastal State to accept disembar-
kation may implicitly be inferred from the maritime conventions. 156  

 The absence of a clear-cut defi nition of a  ‘ place of safety ’  might not  per se  
be damaging, since it would allow for a case-by-case approach which takes into 
account the particular circumstances of each rescue situation and the differ-
ent categories of stowaways. 157  In this regard, the  ‘ Guidelines on the treatment 
of persons rescued at sea ’ , from the Maritime Safety Committee of the IMO, 
emphasise how  ‘ the need to avoid disembarkation in territories where the lives 
and freedoms of those alleging a well-founded fear of persecution would be 
threatened is a consideration in the case of asylum-seekers and refugees recovered 
at sea. ’  158  However, these Guidelines still fall short of a duty of disembarkation 
in any particular place, and a number of examples show how coastal States 
keep on bouncing responsibilities for disembarkation. In some circumstances, 
such uncertainty has led to episodes of non-rescue, delays, or the sinking of 
overloaded boats with the consequent death of the passengers on board. 159  
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care for the survivors. Even if the ship is capable of safely accommodating the survivors and may 
serve as a temporary place of safety, it should be relieved of this responsibility as soon as alternative 
arrangements can be made ’  (para 6.13). Moreover,  ‘ A place of safety may be on land, or it may be 
aboard a rescue unit or other suitable vessel or facility at sea that can serve as a place of safety until 
the survivors are disembarked to their next destination ’  (para 6.14).  
  163     Hirsi v Italy , above n 5, paras 123 – 126.  
  164    UNHCR Executive Committee,  Interception of  Asylum Seekers and Refugees: The Interna-
tional Framework and Recommendations for a Comprehensive Approach , UN Doc EC/50/SC/
CPR.17, 9 June 2000. Interception may encompass interdiction of boats ( ‘ active ’  or  ‘ physical ’  
interception) as well as  ‘ passive ’  measures, such as implementation of restrictive visa requirements, 
carrier sanctions, and the establishment of airlines liaison offi cers in countries of origin or tran-
sit of immigrants to identify those possessing false or inadequate documentation and to prevent 
their departure to the destination country. On practices deterring asylum seekers, see       B   Gorlick   , 
 ‘  Refugee Protection in Troubled Times: Refl ections on Institutional and Legal Developments at the 

While some authors suggest that the State coordinating the search and rescue 
has a residual obligation to allow disembarkation if no other place is found, the 
issue remains contentious. 160  

 It is undeniable that the different bodies of law suggest contrasting ways 
to deal with the problem of irregular migration at sea. However, despite these 
ambiguities in the existing law, the humanitarian needs of migrants and refu-
gees at sea should stimulate prompt practical responses. 161  For example, if 
rescue units or other suitable ships can temporarily be used to discharge initial 
succours in cases of distress, survivors must in the end be disembarked in a  ‘ place 
of safety ’ , which may only be on dry land. 162  As stated by the ECtHR – which 
broadly relied on reports of international human rights organisations – Libya 
could not be considered a  ‘ place of safety ’  because of the well-documented inad-
equacy of its response to fl ows of migrants and asylum seekers. 163  Moreover, as 
provided by the IMO Guidelines, a vessel cannot be conceived of as a fi nal  ‘ place 
of safety. ’  The fact that a State is legally bound to disembark a person rescued 
at sea in a safe haven implicates the duty to collect thorough information on the 
conditions of reception and treatment of rescued migrants and refugees in the 
receiving country. 

 In accordance with the UNHCR ’ s proposed defi nition,  ‘ interception ’  
embraces all those extraterritorial activities carried out by a State to keep 
undocumented migrants, including refugees, away from its territory, thus 
preventing entry by land, sea, or air. 164  At face value,  ‘ rescue ’  and  ‘ interception ’  
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Crossroads  ’ ,  in     N   Steiner   ,    M   Gibney   , and    G   Loescher    (eds),   Problems of  Protection:     the UNHCR, 
Refugees, and Human Rights   ( Routledge ,  2003 )  86   .   
  165    SAR Annex, para 3.1.9; and SOLAS, chapter V, reg 33 (1-1).  
  166    Miltner 2010, n 4 above, 220.  
  167    See, eg,  Hirsi v Italy , above n 5, para 81.  
  168    Pursuant to Art 1, the SBC aims to establish rules governing the border control of persons cross-
ing the external borders of the Member States of the European Union. As stated in recital 6 of the 
Code, border control is intended to  ‘ help to combat illegal immigration and traffi cking in human 
beings and to prevent any threat to the Member States ’  internal security, public policy, public health 
and international relations. ’   
  169    Schengen Border Code, paras 2.1.3 and 2.2.1, Annex VI. While at sea, controls can be performed 
 ‘ in the territory of a third country ’  (SBC, para 3.1.1, Annex VI), checks can be carried out also  ‘ in 
[railway] stations in a third country where persons board the train ’  (SBC, para 1.2.2, Annex VI). 
For an analysis of the extraterritorial scope of the SBC, refer to  Chapter 2  of this book. See also 
M den Heijer,  ‘ Europe beyond its Borders: Refugee and Human Rights Protection in Extraterrito-
rial Immigration Control ’  in Ryan and Mitsilegas 2010, n 77 above, 176 – 80 (den Heijer 2010a); 
      V   Moreno-Lax   ,  ‘  (Extraterritorial) Entry Controls and (Extraterritorial) Non-refoulement  ’   in 
    P   De Bruycker   ,    D   Vanheule   ,    MC   Foblets   ,    J   Wouters    and    M   Maes    (eds),   The External Dimension(s)
of  EU Asylum and Immigration Policy   ( Bruylant ,  2011 )  444 – 47   .   

appear to be profoundly different, but examination indicates both their simi-
larities and ambiguities in practice. As a general rule, when vessels respond 
to persons in distress at sea, they are not necessarily engaged in interception. 
 ‘ Rescue ’  can, indeed, be described as  ‘ an operation to retrieve persons in distress, 
provide for their initial medical or other immediate needs, and deliver them to 
a place of safety. ’  165  However, problems arise when, for example, a State coast-
guard encounters an unseaworthy boat allegedly transporting undocumented 
migrants. 166  Pull-backs carried out by Libyan authorities in 2017 – 18 have also 
been justifi ed as search and rescue activities resulting in disembarkation in the 
coastal State. 

 It is important to note that the classifi cation of push-backs and push-backs 
by proxy as either rescue measures or external maritime border control opera-
tions is immaterial for the purpose of establishing State responsibility under 
general international law and human rights law; in both cases what counts 
is whether human rights obligations have been violated as a consequence of 
the above-mentioned practices. 167  Nevertheless, this categorisation matters for 
the purpose of EU law. Indeed, assuming that  ‘ search and rescue ’  missions 
do not fall under the Schengen Border Code (SBC), States generally prefer 
to deem their activities on the high seas to be  ‘ rescue ’  missions rather than 
 ‘ interceptions ’ . 168  

 That said, Article 3(b) of the SBC sets forth that it is to be applied with-
out prejudice to  ‘ the rights of refugees and persons requesting international 
protection to EU Member State authorities, in particular as regards  non-
refoulement  ’ , while Article 5(4)(c) allows for derogation from normal entry 
criteria on account of humanitarian grounds or because of international obli-
gations. Since the  ratione loci  of the Code exceeds the perimeter of EU Member 
States, 169  
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  170    V Moreno-Lax 2011a, n 63 above, 211.  
  171    Letter from ex-Commissioner Barrot to the President of the LIBE Committee of 15 July 2009. 
See  Hirsi v Italy , above n 5, para 34. See also      B   Nascimbene   ,  ‘  Il Respingimento degli Immigrati e i 
Rapporti tra l ’ Italia e l ’ Unione Europea  ’  (  Istituto Affari Internazionali  ,  2009 )  1, 4  .   
  172    Moreno-Lax 2011a, n 63 above, 220.  
  173    Klein 2014, n 161 above, 789.  
  174          A   Fischer-Lescano   ,    T   Lohr    and    T   Tohidipur   ,  ‘  Border Controls at Sea: Requirements under Inter-
national Human Rights and Refugee Law  ’  ( 2009 )  21      IJRL    256, 291   .   
  175    See, eg, the analysis conducted by M Tondini,  ‘ Fishers of Men ?  The Interception of Migrants in 
the Mediterranean Sea and their Forced Return to Libya ’  (Inex Paper, 2010).  

  both interdiction and search and rescue measures undertaken by EU Member States 
anywhere at sea with the purpose of border control, or in the course of a  maritime 
surveillance operation, shall be considered as coming within the remit of the  Schengen 
Border Code and subject to its provision on  non-refoulement . 170   

 According to the EU Commission tasked to elaborate on the material scope of 
application of the SBC, 2009 push-backs to Libya amounted to border surveil-
lance operations falling within the purview of the SBC by virtue of Article 12, 
whereby border surveillance measures are aimed to prevent unauthorised border 
crossings. 171  

 Therefore, by rejecting a fragmentary approach to maritime obligations, 
States should prioritise a systemic interpretation of their duties at sea, thus 
making their border control measures consistent with international human 
rights and refugee standards. 172  This means that the different bodies of law 
operating at sea (human rights law, refugee law, law of the sea, and search and 
rescue) should be harmonised taking into account the diverging policy interests 
that are at stake. 173  Indeed, as some argue, 

  [States] cannot circumvent refugee law and human rights requirements by declaring 
border control measures – that is, the interception, turning back, redirecting, etc. of 
refugee boats – to be rescue measures. In the case of both rescue at sea and border 
control measures  vis  à  vis  migrants who are not in distress at sea, the following proce-
dures are required: transfer of the protection seekers and migrants to a safe place on 
EU territory; conduct of proceedings in order to examine the asylum application; 
legal review of the decision. 174   

  ‘ Search and rescue ’  has often been adduced as the legal basis for both inter-
ception of shipwrecked fl agless boats and the defl ection of interdicted people 
to ports of embarkation. 175  Nevertheless, even portraying the 2009 Italy – Libya 
push-backs as  ‘ rescue activities ’  only, it cannot be denied that – as a State party 
to the SAR and SOLAS Conventions –  Italy failed to comply with its obliga-
tion to cooperate to assist ship masters in delivering persons rescued at sea to a 
 ‘ place of safety. ’  A rescue operation can only be considered to be fully accom-
plished when survivors fi nally disembark on safe, dry land, and not when they 
are initially rescued. The same considerations also apply in those cases in which 
Italy cooperates with Libya in the location of migrants ’  boats, or is engaged in 
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  177          D   Shelton   ,  ‘  Positive and Negative Obligations  ’   in     D   Shelton   ,    A   Goult    (eds),   The Oxford Hand-
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of the European Court of Human Rights  ’   in     Y   Haeck   ,    E   Brems    (eds),   Human Rights and Civil 
Liberties in the 21st Century   ( Springer ,  2014 )  186   .   
  179    See eg, Trevisanut 2014b, n 160 above, 5 – 8;       E   Papastavridis   ,  ‘  Is There a Right to Be Rescued at 
Sea ?  A Sceptical View  ’ , ( June 2014 )  4      Questions of  International Law    17 – 32   .   
  180    Trevisanut 2014b, n 160 above, 8.  
  181    Papastavridis 2014, n 179 above, 19.  

long-distance support of Libyan pull-backs by means of technical, economic, 
and logistical assistance, or even coordination of rescue operations. 

 Under Article 98 of the UNCLOS, 

  every State shall  …  promote the establishment, operation and maintenance of an 
adequate and effective search and rescue service regarding safety  …  and, where 
circumstances so require, by way of  mutual regional arrangements co-operate with 
neighbouring States  for this purpose.  

 Therefore, while cooperation on search and rescue with third countries would 
in principle be possible, the delegating State ( in casu  Italy) should ensure that 
human rights of migrants and refugees are respected in the country of disem-
barkation in order to avoid incurring responsibility for violations of the duty to 
 non-refoulement  and breaches of their law of the sea obligations. 

   (i) Duty to Rescue and Right to be Rescued ?   

 The duty to protect (for example, the duty to rescue those in distress on the 
high seas) might be considered to derive from the principle of  ‘ effectiveness ’ . 176  
The concept of due diligence – from which the positive effect of human rights 
is inferred 177  – requires thus States to be proactive for preventive and protective 
purposes. 178  

 No consensus exists in scholarship on the existence of a right to be rescued 
under the law of the sea. 179  The main objective of the law of the sea and search 
and rescue rules under the UNCLOS and the relevant IMO instruments (SOLAS 
and SAR Conventions) is indeed the allocation of competences, and not the 
protection of human rights of individuals. Therefore, the duty to render assis-
tance can be considered, as some argue, the operational obligation stemming 
from the application of the human right to life at sea. 180  While the existence of 
such an individual right under the law of the sea and other maritime conven-
tions can be easily dismissed, it could instead be argued that the right to be 
rescued is part of the normative contours of the right to life under specifi c 
circumstances. 181  
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 Tzevelekos and Proukaki suggest that the right to be rescued and the corre-
sponding duty to rescue derive from the notion of positive obligations under 
international human rights law. In this view, the law of the sea offers the tools to 
reach the goals of human rights law, 182  but does not afford any legal avenue for 
the judicial redress of wrongs for the people in question. Such redress can indeed 
be provided, at an international level, only under the relevant human rights trea-
ties. As already emphasised in the previous Section, law of the sea and human 
rights law do complement and reinforce each other and must be read as part of 
a comprehensive approach to State obligations toward migrants encountered at 
sea. 183  As Article 311(2) of the UNCLOS reads: 

  This Convention shall not alter the rights and obligations of States Parties which 
arise from other agreements compatible with this Convention and which do not affect 
the enjoyment by other States Parties of their rights or the performance of their obli-
gations under this Convention.  

 Therefore, whilst UNCLOS does not contain human rights provisions, it does 
not explicitly exclude the application of human rights in certain contexts. In 
most cases, human rights obligations require States to do what they are already 
allowed to do under the law of the sea,  ‘ turning the right to exercise jurisdic-
tion into a duty to take measures to protect, ensure and fulfi l human rights. ’  184  
According to the ECtHR, States should not only refrain from human rights 
violations, but also take steps to safeguard the lives of those within their juris-
diction, 185  in particular if  the authorities in question knew or ought to have 
known at the time of the existence of a real and immediate risk to the life of an 
individual, and they failed to take measures, within the scope of their powers, 
that might have been expected to eliminate that risk. 186  The issue of whether 
SAR operations can be considered to involve the jurisdiction of the interven-
ing State under human rights law is still debated. While it is doubtless that the 
jurisdiction of the fl ag State is engaged where people in distress are under the 
control of a rescuing State vessel, the same conclusion cannot be smoothly 
reached with regard to rescue operations carried out by private vessels. 187  In 
the  Hirsi  case, the ECtHR specifi ed that Italy ’ s responsibility was engaged 
from the moment people in distress were taken on board Italian warships. 188  
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  189        Xhavara v Italy and Albania  ,  App no 39473/98   , Admissibility Decision (11 January 2001).  
  190    See Art 2(1) and Annex, Art 2(1)(7) of SAR Convention.  
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This would also be in line with Article 92 of the UNCLOS on the exclusive 
jurisdiction of the fl ag State. 

 In the  Xhavara  case, the ECtHR recognised that the jurisdiction of Italian 
authorities derived from both the existence of a bilateral agreement with Albania 
and the collision with the Albanian vessel transporting migrants. 189  Reasoning 
by analogy, it can be argued that jurisdiction under the ECHR is engaged also in 
cases where rescue operations are performed on the basis of a SAR agreement, 
and when there is a contact between the rescuers and the persons in distress. 
However, this conclusion would be more complicated in those instances in 
which rescued people are not taken on-board, or there is no involvement in a 
SAR operation. A coastal State has a duty to provide assistance if people in 
distress are within its SAR region, which is considered a non-jurisdictional area, 
namely a zone where States only have obligations, not rights. 190  More specifi -
cally, the coastal State holds here limited jurisdiction, which is solely functional 
to the performance of SAR services. Such  de jure  jurisdiction can be inferred 
from the obligation to  ‘ promote the establishment, operation and maintenance 
of an adequate and effective search and rescue service ’  and to cooperate with 
other States to this end, as required by Article 98(2) of the UNCLOS. Loss of 
lives at sea can thus entail a violation of the State ’ s due diligence obligation to 
provide  adequate and effective  SAR services in its SAR region. 191  

 A breach of the right to life can also arise, in particular if the relevant 
authorities had knowledge of the peril. However, it would be diffi cult to estab-
lish a jurisdictional link between the coastal State and the endangered person if 
no distress call had been launched, and the State had no knowledge of the boat 
in distress. The negligence of the State could be nevertheless invoked by other 
States on the basis of the law of the sea treaties or by individuals contesting 
violations of the right to life, as recognised by the ECtHR in  Beru v Turkey  192  
and  Kemaloglu v Turkey . 193  Having said that, the question remains whether the 
jurisdiction of the coastal State can be presumed in its SAR zone with regard to 
the application of human rights law. 

 According to Papastavridis, vessels in distress entering the SAR zone of a 
certain coastal State do not fall  ipso facto  under the jurisdiction of that State. 
As SAR regions are not maritime zones – but only functional zones, in accordance 
with Article 98(2) UNCLOS – States do not exercise sovereignty or sovereign rights. 
Therefore, it cannot be held that even if coastal States do not exercise  de jure  
control over a vessel in distress, they may have  de facto  control over any vessels 
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droit international   (  Bruylant  ,  2014 ) .   
  199     Furdik v Slovakia  (Admissibility decision) App no 42994/05 (2 December 2008). On the 
knowledge element in the context of positive obligations, see       V   Stoyanova   ,  ‘  Causation between State 
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on Human Rights  ’  ( 2018 )  18 ( 2 )     Human Rights Law Review    309, 315   .   
  200    Trevisanut 2014b, n 160 above, 9, 13.  

entering their SAR zone. A certain level of effective control is needed, such as at 
least awareness of the location of the craft or the perilous situation. 194  

 In line with Papastavridis, Trevisanut ’ s argument is that a State  receiving a 
distress call  from a boat on the high seas has the duty to intervene even if the 
boat is outside its territorial or SAR waters. Such an obligation would derive 
indeed from a factual relationship that she defi nes as  ‘ exclusive long distance 
 de facto  control ’ . 195  This coastal State may not be the one that is primarily 
responsible for the SAR zone where the vessel in distress is positioned. However, 
a jurisdictional link for the purpose of the right to life is created between the 
vessel and persons who have requested assistance, on one hand, and the recipi-
ent State, on the other hand, as soon as it acknowledges the distress call and 
acquires knowledge of the location and situation of distress. Once jurisdiction 
is established, a right to be rescued at sea, as a corollary to the right to life, will 
follow. 196  If then the State is unable to intervene due to geographical distance, 
it has still an obligation to take any measures to ensure protection of those in 
need by activating relevant SAR services. 197  In other words, the existence of a 
link between a State and a certain factual situation creates the law, in accordance 
with the principle  ex facto jus oritur . 198  

 The acknowledgement of such  ‘  de facto  control ’  also fi nds support in other 
emergency cases (although not taking place at sea) in which the ECtHR recog-
nises a positive obligation to provide emergency services  ‘ where it has been 
brought to the notice of the authorities that the life or health of an individual 
is at risk on account of injuries sustained as a result of an incident. ’  199  In the 
context of SAR operations, this principle means that as soon as an endangered 
person, or a third party who notices the distress situation, sends a distress call 
(even from a location on the high seas outside the SAR zone of the recipient 
State), a jurisdictional link is created between the endangered person and State 
authorities receiving the call, thus creating an obligation for them to activate 
emergency services (either directly or indirectly, if geographical distance does 
not allow them to intervene in due time). 200  

 Additionally, all States who are in chain involved with a migrant not only 
have an obligation to refrain from directly causing wrong, but they also have 
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some responsibility to proactively offer the migrant in question some protection 
(according to their own capabilities). A duty to prevent or protect is triggered 
as soon as the State knows or foresees (or is reasonably expected to know or 
foresee) the existence of a threat/risk. Therefore, for instance, the fl ag State of 
a merchant vessel that spots a boat in distress and refuses to provide assistance 
would be responsible in two ways fi rst, if it directly instructs the master of the 
private vessel not to render assistance – in this case the master could be deemed 
a  ‘  de facto  organ ’  of the State in keeping with Article 8 of the ASR; secondly, for 
infringement of its positive obligations under the right to life, which prescribes 
both a duty to prevent and a duty to punish. 201  As the master of a merchant 
vessel should always record any reasons for failure to render assistance, the fl ag 
State has a positive obligation under Article 2 of the ECHR to take measures to 
both prevent the loss of lives and investigate any deaths potentially caused by 
both State agents and individuals. 202  

 States might also engage concurrent liability for failure to protect. 203  There-
fore, following a case-by-case approach, a State who hands over a migrant 
(either directly or indirectly) to a third country where her life and liberty can 
be threatened, in breach of the principle of  non-refoulement , can be considered 
responsible just like the receiving State – ie, the latter for committing the actual 
wrongful act (a negative obligation), the former for failure to prevent the viola-
tion (even if extra-territorially), in accordance with the positive dimension of 
the same right. This also shows how migration management requires active 
cooperation between States as duty-bearers toward migrants and refugees on 
the move. 204  
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tive control of the State party ’ , see  ‘ Conclusions and Recommendations on the United States of 

 As the ECtHR held in  Hirsi ,  ‘ treaties must be interpreted in good faith  …  
and in accordance with the principle of effectiveness ’ . 205  Such a principle, which 
refers to the existence of factual links between the individual and the State (for 
example, geographical proximity) triggers the positive and (extraterritorial) 
duty to protect people in danger as long as the State of destination is aware of 
the situation (or could be reasonably expected to know) and is in a position to 
save lives. 206    

   B. Hampering Access to Protection through Pre-arrival Interceptions  

 In some circumstances, national jurisprudence has adopted a restrictive inter-
pretation of the  ratione loci  of the principle of  non-refoulement . For example, in 
a case concerning the push-back of Haitians who attempted to fl ee their country 
and seek protection in the US, the US Supreme Court refused the extraterri-
torial relevance of  non-refoulement , as codifi ed in Article 33(1) of the Geneva 
Convention. 207  Nevertheless, the  Sale  case has been harshly criticised by the 
Inter-American Commission on Human Rights, which held that  ‘ that Article 
33 had no geographical limitations. ’  208  Likewise, in the  Prague Airport  case, 
the English Court of Appeal concluded that  Sale  was  ‘ wrongly decided ’  as it 
shall be  ‘ impermissible to return refugees from the high seas to their country of 
origin. ’  209  

 Placing our attention on international human rights bodies, it is possible to 
observe that the jurisprudence of the HRC, 210  the Committee Against Torture, 211  
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2008 )   UN Doc CAT/C/41/D/323/2007; see also General Comment 2  ‘ Implementation of Article 2 by 
States parties ’ , 24 January 2008, CAT/C/GC/2, para 6;     Sonko v Spain  ,  Comm 368/2008  ( 20 February 
2012 )   UN Doc CAT/C/47/D/368/2008, para 10.3.  
  212    See, eg,  Medvedyev v France , above n 41;  Xhavara v Italy , above n 189;     Women on Waves 
v Portugal  ,  App no 31276/05  ( 3 February 2009 )  ;  Hirsi v Italy , above n 5;     Al Jedda v UK  ,  App 
no 27021/08  ( 7 July 2011 )  ;     Al-Skeini v UK  ,  App no 55721/07  ( 7 July 2011 )  ;     Al-Saadoon v UK  , 
 App no 61498/08  ( 2 March 2010 ) .   
  213    See, eg,  Hirsi v Italy , above n 5;  Xhavara v Italy , above n 189, 5;     WM v Denmark  ,  App no 
17392/90  ( 14 October 1992 ) .   
  214    For commentary on the  Hirsi v Italy  case and the application of  non-refoulement  on the high 
seas, see       M   Giuffr é    ,  ‘  Watered-Down Rights on the High Seas:  Hirsi Jamaa and Others v Italy   ’  ( 2012 ) 
 61 ( 3 )     International and Comparative Law Quarterly    728    ;       Moreno-Lax   V   ,  ‘   Hirsi Jamaa and Others 
v Italy  or the Strasbourg Court versus Extraterritorial Migration Control ?   ’  ( 2012 )  12 ( 3 )     Human 
Rights Law Review    574    ;       M   den Heijer   ,  ‘  Refl ections on  Refoulement  and Collective Expulsion in the 
 Hirsi  Case  ’  ( 2013 )  25 ( 2 )     IJRL    695   .   
  215    For an analysis of the extraterritorial applicability of the principle of  non-refoulement  and the 
 Hirsi v Italy  case, see  Chapter 2  of this book.  
  216     Hirsi v Italy , above n 5, para 81.  
  217    ibid, para 79.  

and the ECtHR 212  – as examined in  Chapter two  – have increasingly confi rmed 
the extraterritorial applicability of the relevant treaties when States deal with 
individuals who risk being subjected to torture or degrading treatment if handed 
over to the authorities of their countries of origin or transit. The ECtHR has 
also clearly emphasised States ’  duty to prevent  refoulement  from occurring, 
wherever jurisdiction is exercised. 213  While the applicability of the principle of 
 non-refoulement  in cases of expulsion and extradition has been recognised on 
several occasions, the applicability of this principle to people intercepted on the 
high seas during offshore migration operations has been less conclusive – at least 
this was so until the 2012  Hirsi  decision. 214  In that judgment, the ECtHR held 
that there had been an extraterritorial violation of Article 3 of the ECHR on 
account of the fact that the applicants were exposed to the risk of ill-treatment 
in Libya, and to the risk of repatriation to Somalia and Eritrea. 215  According to 
the Court, Italy had exercised a  ‘ continuous and exclusive  de jure  and  de facto  
control ’  over the migrants found at sea, 216  thus upholding the same jurisdic-
tion threshold applied in  Medvedyev , where, however, the intercepted vessel was 
simply escorted from the international waters to France. 

 The Court ’ s reasoning is not exhaustive on this point and the  Hirsi  case 
gives room to contend that also  minimal control  would be suffi cient to engage 
the jurisdiction of the State exercising migration controls beyond borders. 217  
Thus shifting emphasis from State action  per se  to the  consequences  of that 
action, physical contact does not amount to an essential requisite to engage 
jurisdiction. On this view, jurisdiction (and potentially responsibility) under 
international human rights law can also be engaged in those operations of 
looser-control at sea where State action falls short of arresting or detaining 
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  218          R   Bank   ,  ‘  Refugees at Sea; Introduction to Article 11 of the 1951 Convention  ’   in     A   Zimmermann    
(ed),   The 1951 Convention Relating to the Status of  Refugees and its 1967 Protocol:     A Commentary   
( OUP ,  2011 ),  841   .   
  219        ND and NT v Spain  ,  App nos 8675/15 and 8697/15  ( 3 October 2017 )   para 54.  
  220     Women on Waves v Portugal , above n 212, para 43.  
  221     Xhavara v Italy and Albania , above n 189, para 1.  
  222    Bank 2011, n 218 above, 849.  
  223    See, in particular, Arts 3 and 13 of the ECHR, Art 3 of the CAT, and Art 7 of the ICCPR, which 
have been examined in  Chapter 2  of this book. On the interplay between refugee law and human 
rights law, see       T   Clark    and    F   Cr é peau   ,  ‘  Mainstreaming Refugee Rights. The 1951 Refugee Conven-
tion and International Human Rights Law  ’  ( 1999 )  17 ( 4 )     Netherlands Quarterly of  Human Rights   
 389   .  The EXCOM Conclusion no 95 (LIV) on International Protection (10 October 2003) underlines 
the  ‘ complementary nature of international refugee and human rights law. ’   
  224    For an analysis of the extraterritorial applicability of the right to access asylum procedures, see 
 Chapter 3  of this book.  

the individuals concerned. 218  Physical contact or boarding of the vessel are not 
needed to engage  de facto  jurisdiction, as demonstrated in the  ND and NT  
case. 219  

 Likewise, the  Women on Waves  case is an example of engagement of 
jurisdiction despite the fact that the Portuguese Navy vessel did not have any 
physical contact with the Dutch vessel navigating outside the territorial waters 
of Portugal. 220  In the  Xhavara  case, collision between an Italian warship and 
the Albanian boat involved in migrant smuggling was suffi cient to bring those 
people under Italian jurisdiction. 221  Actions such as forcing a boat to change its 
route by either closing access to ports, screaming, or steaming nearby until it is 
heading out of the territorial waters or the contiguous zone, as well as conduct-
ing or escorting the ship to a third country, can amount to  ‘ effective control ’ . If 
preventing entry to territorial waters does not automatically amount to  refoule-
ment , violations of this principle arise if – as a consequence of these actions or 
omissions – the persons concerned are transferred to the frontiers of a territory 
where their life and liberty can be seriously threatened. Therefore, interdicting 
authorities shall always determine whether a specifi c third State is  ‘ safe, acces-
sible, and reachable for the boat in question. ’  222  

 The  Hirsi  ruling also confi rms States ’  obligation to inform refugees about 
their rights, ensure access to asylum procedures and effective remedies, and 
assess the safety of the third country. Although the Geneva Convention does 
not expressly bind States to grant access to asylum procedures, such an obliga-
tion can be implicitly derived from the principle of  non-refoulement  (Article 
33(1)) whose content and scope need to be shaped in good faith through the joint 
reading of international refugee and human rights law instruments, interpreted 
on the basis of their ordinary meaning in light of their object and purpose. 223  
Therefore, not only should refugees be entitled to substantiate their protection 
claims before competent authorities onshore in order to dispel any risk of ill-
treatment upon removal but, if intercepted on the high seas, they should also 
be disembarked in a safe place and receive access to fair and effective asylum 
procedures. 224  This would be in line with a harmonised approach to State 
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  225    See, eg,  Corfu Channel (UK v Albania) (Merits) , 9 April 1949, ICJ Gen List n 1;  M/V Saiga 
(No 2) (Saint Vincent and the Grenadines v Guinea) (Admissibility and Merits) , 1 July 1999, List of 
Cases no 2, para 155.  
  226    Klein 2014, n 161 above, 813 – 14.  
  227    GS Goodwin-Gill,  ‘ Refugees and Migrants at Sea: Duties of Care and Protection in the 
Mediterranean and the Need for International Action ’ , Notes for a Presentation, Jean Monnet 
Centre of Excellence on Migrants ’  Rights in the Mediterranean University of Naples  ‘ L ’ Orientale ’  
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cantly contribute to the protection of people in maritime contexts. For an extended analysis, see I 
Papanicolopulu,  International Law and the Protection of  People at Sea  (OUP, 2018).  
  228     Responsibilities and obligations of  States sponsoring persons and entities with respect to activi-
ties in the Area, Advisory Opinion , International Tribunal for the Law of the Sea, Seabed Disputes 
Chamber, 1 February 2011, ITLOS Rep 2011, para 110.  
  229    For the view that  non-refoulement  entails an obligation to ensure access to an effective remedy 
that is available in law and in practice, see W K ä lin, M Caroni and L Heim,  ‘ Article 33 para 1 
(Prohibition of Expulsion and Return (Refoulement) ’  in Zimmermann 2011, n 218 above, 1395. See 
eg,     Agiza v Sweden  ,  Comm no 233/2003  ( 20 May 2005 )   UN Doc CAT/C/34/D/233/2003, para 13.8; 
    Jabari v Turkey  ,  App no 40035/98  ( 1 July 2000 )   para 50. For further case law, refer to  Chapter 2  of 
this book.  
  230    For instance, in the  Amuur v France  decision, the ECtHR asserted that effective access to asylum 
procedures must be ensured also to asylum seekers retained in the international zone of an airport. 
See     Amuur v France  ,  App no 19776/92  ( 25 June 1996 )   para 43.  

obligations toward migrants and refugees at sea. International courts have also 
emphasised the need to ensure considerations of humanity in the interpretation 
and application of the law of the sea. 225  Saving human lives can be understood 
to include not only prevention of loss of lives at sea, but also protection from 
persecution and other human rights violations as a consequence of disembar-
kation in an unsafe country. As saving human lives is a common theme of the 
law of the sea, this legal regime should be read together with other areas of 
law, such as search and rescue, human rights law, and refugee law, even in the 
face of contrasting policy imperatives. 226  It can thus be argued that States have 
 ‘ a positive protection obligation, not immediately absolute in the sense of the 
prohibition of torture, but a positive due diligence obligation to save lives ’ ; 227  in 
other words  ‘ an obligation to deploy adequate means to exercise best possible 
efforts, to do the utmost to obtain this result. ’  228  

 This chapter ’ s main conclusion is that the implementation of bilateral 
agreements on technical and police cooperation can hamper refugees ’  access to 
protection – that is to say  non-refoulement  as well as access to asylum procedures 
and effective remedies. Indeed, as explained in  Chapter two , the enforcement of 
 non-refoulement , under international refugee and human rights law, has two 
procedural consequences: the duty of the State to advise the individual in ques-
tion about her entitlement to obtain international protection, and the duty to 
provide access to fair asylum procedures and effective remedies. 229  

 The jurisprudence of the ECtHR, more than other international bodies, has 
interpreted the prohibition of  refoulement  as requiring access to an effective and 
rigorous examination of protection claims, 230  even in extraterritorial contexts. 
To give an example, in  Hirsi v Italy , for the fi rst time, the Court recognises the 
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  231     Hirsi v Italy , above n 5, paras 185, 201 – 205.  
  232    ibid, paras 205 – 207. On the extraterritorial applicability of the right to an effective remedy 
under the ECHR, see  Chapter 2  of this book.  
  233     Hirsi v Italy , Concurring Opinion 44 – 45, above n 5. See also, the Parliamentary Assembly of 
the Council of Europe,  ‘ Resolution 1821 (2011) on the Interception and Rescue at Sea of Asylum 
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duty of the intercepting State to guarantee access to asylum procedures when 
refugees are intercepted on the high seas. 

 Preventing people from lodging their protection claims would both heighten 
the risk of  refoulement  and indirectly lead to a violation of Article 3 of the 
European Convention. 231  Along the same lines, the Court found that the 
summary expulsion of interdicted refugees without access to an individualised 
status determination procedure and without a thorough and rigorous assess-
ment of their requests, before the removal measure was enforced, amounted to a 
violation of Articles 3 and 13 of the Convention and Article 4 of Protocol 4. 232  

 To sum up, since States must also fulfi l these procedural guarantees ( non-
refoulement , access to asylum procedures, and effective remedies) in respect of 
migrants and refugees found at sea, 233  intercepting/rescuing migrants and refu-
gees before they are able to enter the territorial jurisdiction of a European State, 
and pushing them back (whether directly or by proxy) to an unsafe third coun-
try undercuts the individual right to seek asylum and receive protection from 
 refoulement .   

   VII. PUSH-BACKS AND PUSH-BACKS BY PROXY: STATE RESPONSIBILITY IN 
EXTRATERRITORIAL (AND EXTERNALISED) IMMIGRATION CONTROLS  

   A. Jurisdiction and Responsibility  

 This chapter could have stopped at  Section VI , which sought to answer the 
key research question this work intends to tackle, namely whether the imple-
mentation of bilateral agreements for technical and police cooperation at sea 
may hamper refugees ’  access to protection. However, due to the sensitivity and 
complexity of the issue of extraterritorial migration controls, the following 
sections pursue the analysis further by exploring the debate on State Respon-
sibility under general international law in situations of bilateral cooperation 
against irregular migration. As discussed in the previous Section, the implemen-
tation of agreements for technical and police cooperation beyond borders may 
 de facto  restraint the enjoyment of essential refugee rights. However, it cannot 
automatically be inferred that European States which cooperate with third 
countries in patrolling external maritime borders are internationally responsible 
under human rights law if intercepted migrants and refugees are removed to 
countries where their life is irremediably endangered. 
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 A prerequisite to engaging responsibility under human rights law is that 
States exercise jurisdiction over persons removed to unsafe ports of departure 
as a consequence of joint patrols carried out either on the high seas or in the 
coastal waters of the country of embarkation. 234  But let us assume that either 
it is diffi cult to establish whether or not a State exercises jurisdiction, or it can 
be shown that it did not exercise such effective control as demanded by human 
rights law to establish jurisdiction. At this point, reference to the ASR would 
enable identifi cation of an internationally accountable actor, even if indirectly, 
whenever States engage in human rights violations with regard to people that do 
not fall under their effective control and authority. 

 The study of State Responsibility is not intended here to be comprehensive, 
but is limited to an overview of the kinds of liability a European State might 
incur in contexts of cooperative migration control. However, I then move more 
specifi cally into the subject of indirect responsibility under Article 16 of the ASR 
to investigate Italy ’ s possible complicity with Libya for violation of the principle 
of  non-refoulement  while performing activities of migration control at sea. It 
would, moreover, exceed the scope of this chapter to proceed with a compre-
hensive analysis of concepts such as jurisdiction, attribution, the different 
conditions for asserting responsibility, and its legal consequences. Nevertheless, 
a number of specifi cations are needed. 

 In general international law,  ‘ jurisdiction ’  points to the authority of the State 
to regulate the conduct of natural and legal persons by means of its domestic 
law. 235  Such authority, which is grounded in, and delimited by international law, 
includes both the power to prescribe and the power to enforce legal rules. 236  
As discussed in  Chapter two ,  ‘ jurisdiction ’  in human rights treaties is mainly 
understood as  factual power  that a State exercises over persons or territory. 237  
Every time a State exercises this power – meaning effective control and author-
ity over a territory or a person – it must protect and ensure the rights of the 
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  242         O   De Schutter    (ed),   International Human Rights Law:     Cases, Materials, Commentary   (  CUP  , 
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  243    Milanovic 2008, n 140 above, 446.  
  244    ibid 447.  

people concerned. 238  Moreover, doctrine, 239  as well as the jurisprudence of the 
International Court of Justice (ICJ) 240  and international human rights bodies, 
have been interpreting  ‘ jurisdiction ’  as operating extraterritorially. 241  

 Being a prerequisite for the human rights obligation to apply, jurisdiction 
is a condition for engaging potential State responsibility. 242  However, the two 
concepts should not be equated. Whilst  ‘ State jurisdiction ’ , in human rights law, 
is  ‘ a question of a State ’ s control over the victims of [human rights] violations 
 …  or, more generally, control over the territory in which they are located ’ , 243  
 ‘ responsibility ’  is triggered by the breach of the obligation the State has to secure 
human rights to people within its jurisdiction. Jurisdiction in international law 
delimits municipal legal systems of States, 244  and is an emanation of one State ’ s 
sovereignty; that is, the claim both to regulate its own public order, and exercise 
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  247          F   Berman   ,  ‘  Jurisdiction: The State  ’   in     P   Capps   ,    MD   Evans    and    S   Konstadinidis    (eds),   Asserting 
Jurisdiction   ( Hart Publishing ,  2003 )    xix.  
  248         J   Crawford   ,   The International Law Commission ’ s Articles on State Responsibility:     Introduc-
tion, Text and Commentaries   (  CUP  ,  2002 )  74  .   
  249    R Ago,  ‘ Second Report on State responsibility, by Special Rapporteur – the origin of international 
responsibility ’ , Extract from the  Yearbook of  the ILC 1970 , vol II, doc A/8010/Rev.l, 178, para 7(c). 
The dichotomy between primary and secondary rules of international law is not defended as correct 
by part of the literature. Linderfalk, for instance, criticises the assumption that State responsibil-
ity can be described as separate from the ordinary rules of international law. See       U   Linderfalk   , 
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an Understanding of the International Legal System  ’  ( 2009 )  78      Nordic Journal of  International 
Law    53, 72   .   
  250    Art 4(1) of the ASR. Additionally, under Art 5, States may engage responsibility even for  ‘ [t]he 
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power  vis- à -vis  other States. 245  Unlike the human rights context – where juris-
diction is  ‘ a question of fact, of actual authority and control ’  246  –  in general 
international law, this power relies on legal entitlements or competences. 247  

 The rules of State responsibility concern  ‘ the general conditions under inter-
national law for the State to be considered responsible for wrongful actions or 
omissions, and the legal consequences which fl ow therefrom. ’  248  In Ago ’ s words, 
 ‘ it is one thing to defi ne a rule and the content of the obligation it imposes, and 
another to determine whether that obligation has been violated and what should 
be the consequences of the violation. ’  249  Therefore, it would be important to 
verify what kind of responsibility could be established, under general interna-
tional law, when States commit an international wrongful act while carrying out 
external migration controls autonomously or in conjunction with another actor. 

 On a general note, States are responsible for any conduct of their organs 
whether they  ‘ exercise legislative, executive, judicial, or any other functions. ’  250  
As outlined by Article 2 of the ILC Codifi cation, the requirements for determin-
ing an international wrongful act are twofold: fi rst, the conduct at issue must be 
attributable to the State; second, the conduct must consist of the infringement 
of an international legal obligation in force at that time for that State. 

 As interception and removal measures can assume various forms, identifying 
the exact scope of both States ’  obligations toward refugees in the context of 
controls at sea, and concurrent responsibilities in case of infringement of these 
obligations, could be complicated. In particular, the following Sub-sections 
concentrate on the police cooperation set up by the bilateral technical Protocols 
concluded between Italy and Libya in 2007 and 2009 (resulting in the 2009 push-
backs); and on the pull-backs started in 2017 in the Central Mediterranean. 

 The patterns of State cooperation connected to readmission of unwanted 
migrants, who often travel along with refugees, are multifarious. European 
countries may train the border guards of a third State; supply them with patrol 
boats; exchange police and immigration offi cers; participate with their own 
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offi cials in mixed crews; coordinate rescue operations; send coordinates for the 
location of boats in distress; intercept boat migrants by means of their own 
vessels and hand them over to the authorities of the country of embarkation; or 
delegate such functions directly to the third State itself. 

 Since in joint migration controls, European States can attract either direct or 
indirect responsibility if they disregard refugee or human rights law, responsibil-
ity should be tackled on an  ad hoc  basis following rules on attribution of State 
conduct. For the purpose of this work, the conduct that should be attributable 
to a European State to establish the international wrongful act, and therefore its 
international responsibility, would be the removal of intercepted refugees  ‘ to terri-
tories where their lives and freedoms would be threatened. ’  251  State practice, since 
the adoption of the 1951 Geneva Convention, has provided persuasive evidence 
that the principle of  non-refoulement  has achieved the status of customary inter-
national law. 252  As a matter of human rights law, the principle of  non-refoulement  
is a corollary of the prohibition on torture, cruel, inhuman and degrading treat-
ment or punishments, as enshrined in several international  instruments, 253  such 
as the ICCPR and the CAT, ratifi ed by both Italy and Libya. 254   

   B. Independent Responsibility and Attribution of  State Conduct 
to Another State  

 Relying on the empirical material deployed in  Sections II  and  III , this Sub-section 
sketches out two kinds of responsibility that a European State may incur where 
it is involved in a common action against irregular migration together with a 
third country. First, in the case of joint border controls – even when patrols have 
been moved to the territorial waters of a non-EU third country – States can be 
found independently responsible. In these circumstances, Article 47 of the ASR 
requires the conduct of State organs to be attributable to the two States and 
to entail a breach of their international obligations,  in casu  the principle of 
 non-refoulement . 255  
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  256    Crawford 2002, n 248 above, ibid, 103.  
  257    Pursuant to Art 2(1) of the UNCLOS, the sovereignty of a coastal State extends to the territorial 
sea. See, generally, Trevisanut 2008, n 52 above;       E   Turco Bulgherini   ,  ‘  Acque Territoriali e Sicurezza 
Marittima  ’  ( 2010 )  3      Online Gnosis Rivista Italiana di Intelligence    30    ,   http://gnosis.aisi.gov.it/Gnosis/
Rivista24.nsf/servnavig/57  . See also, UNHCR Executive Committee,  ‘ Conclusion on Protection 
Safeguards in Interception Measures ’ , UN doc no 97 (LIV) – 2003, 10 October 2003, para (a)(i), 
  http://www.unhcr.org/496323740.html  .  

 A second possible scenario exists where responsibility is assigned to a 
European State for the actions of the border guards of a third country. In this 
case, foreign border authorities should be conceived of as subsidiary organs of 
the EU country and executors of its immigration policies. Pursuant to Article 6 
of the ASR, 

  the conduct of an organ placed at the disposal of a State by another State shall be 
considered an act of the former State under international law if the organ is acting in 
the exercise of elements of the governmental authority of the State at whose disposal 
it is placed.  

 Acting on instructions is not suffi cient to attribute the conduct of a State organ 
to another State and it is necessary that the organs of the third country  ‘ act in 
conjunction with the machinery of that [EU] State and under its exclusive direc-
tion and control, rather than on instructions from the sending State. ’  256  It is 
likely that Italy would not be assigned separate responsibility for conduct attrib-
utable to it when interception is conducted by vessels under Libyan command 
in either Libyan territorial waters or on the high seas. In these circumstances, 
Libya would be fully competent to decide upon matters related to navigation, 
patrolling, and interception. By contrast, on 6 May and 30 August 2009, refugees 
intercepted on the high seas were transferred to Italian vessels, shipped to Libya, 
and handed over to Libyan authorities. 

 Independent responsibility might also be invoked  ex hypothesi  by a situation 
in which Libyan ships enter Italian territorial waters to rescue or interdict boat 
migrants and refugees and drive them back to North Africa ’ s shores. Indeed, 
the coastal State – which holds primary responsibility both for addressing any 
protection claim and for transporting rescued migrants in a reasonable time to 
a  ‘ place of safety ’  257  – by authorising the third country to intervene, exercises its 
sovereign authority. Since, under Article 33(1) of the UNCLOS, a State retains 
jurisdiction over immigration matters in its contiguous zone, Italy would remain 
primarily responsible if it authorised Libya to intercept migrants, including refu-
gees, in this area. 

 The application of Article 6 of the ASR should also be excluded in the case 
of Italy ’ s push-backs and Libya ’ s pull-backs. Indeed, in both circumstances, 
Libya operates within its own command on-board vessels supplied by the Italian 
government. Therefore, the argument that African border guards receive train-
ing, funding, technical equipment, and assistance cannot be utilised to consider 
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  258    See den Heijer 2010a, n 169 above, 192 – 93.  
  259    Crawford 2002, n 248 above, 148.  
  260    ibid. Instead, for the issue of joint responsibility of several States for the same injury, see Art 47 
of the ASR.  
  261    ibid.  
  262          M   Foster   ,  ‘  Protection Elsewhere: The Legal Implications of Requiring Refugees to Seek Protec-
tion in Another State  ’  ( 2007 )  28      Michigan Journal of  International Law    223, 263   .   

African border authorities as subsidiary organs of the Italian government. 258  It 
remains, thus, to be seen which alternative avenues can satisfactorily be pursued 
through the institution of State responsibility.  

   C. Indirect Responsibility for Aiding and Assisting Another State  

 A State could be held indirectly accountable for an internationally wrong-
ful act committed by another State by means of its  ‘ aiding and assisting ’  the 
third country itself in performing an illicit operation through supportive politi-
cal statements, the provision of infrastructures, technical utilities, or fi nancial 
support. Under Article 16 of the ILC Codifi cation, 

  a State which aids or assists another State in the commission of an internationally 
wrongful act by the latter is internationally responsible for doing so if: (a) that State 
does so with knowledge of the circumstances of the internationally wrongful act; and 
(b) the act would be internationally wrongful if committed by that State.  

 As indicated in the chapeau to Article 16, wrongful conduct refers to viola-
tions of international obligations by the assisted State, the  ‘ latter ’ ,  ‘ which 
distinguishes the situation of aid or assistance from that of co-perpetrators 
or co-participants in an internationally wrongful act. ’  259  Therefore, Article 16 
 ‘ establishes a distinct wrong of complicity, independent of the wrong commit-
ted by the perpetrating State, 260  which remains primarily responsible, while the 
assisting State has a purely supporting role. 261  

 To give an example, a State may be liable for violation of the principle of 
non- refoulement  where it knowingly assists another State to divert refugees to 
a place where their life or liberty might be threatened. 262  Even if the fi rst State 
does not itself carry out the unlawful conduct, but supplies equipment with 
knowledge of the intentions of the assisted State, a strong enough link exists 
to establish complicity. Therefore, this Sub-section, slightly departing from the 
context of the 2009 push-backs, explores whether Article 16 of the ASR could 
be used to delimit State responsibility within the framework of the general 
cooperation between Italy and Libya established by the technical Protocols on 
migration control. 

 Italian jurisdiction was engaged, under human rights law, for sending refu-
gees intercepted on the high sea (on 6 May and 30 August 2009) back to Libyan 
ports on its own vessels, in violation of the fundamental rights of individuals 
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  263    Crawford 2002, n 248 above, 151.  
  264    Although Art 16 of the ASR is not strictly relevant for the  Genocide Convention Case , the ICJ 
takes the opportunity to make some observations on the concept of  ‘ aid or assistance ’ . See  Applica-
tion of  the Convention on the Prevention and Punishment of  the Crime of  Genocide (Bosnia and 
Herzegovina v Serbia and Montenegro) , 26 February 2007, ICJ Rep 43, paras 420 – 424.  
  265    Crawford 2002, n 248 above, 149.  
  266    ibid.  

placed under its control. With regard to the push-backs of 6 May, the ECtHR 
found that Italy had jurisdiction and therefore responsibility for violations 
of the fundamental rights of removed persons. Diverse operational missions 
can, however, be performed. For instance, on the remaining occasions in 2009, 
migrants and refugees were interdicted by Italian authorities and transferred to 
Libyan vessels in charge of carrying them back to Tripoli. In many other cases, 
which obtained less public attention, Libyan authorities instead performed 
interceptions directly in their territorial waters or on the high seas, without the 
intervention of Italian warships. 

 Major attention rests on the modalities of collaboration and assistance 
deriving from the terms of the bilateral technical Protocols and the Partnership 
Treaty. For instance, under the terms of the 2007 and 2009 technical Protocols, 
Libya was autonomously committed to sea patrols, which may result in the 
diversion of migrants and refugees to the country of embarkation under the 
full command of Libyan authorities. Article 16 of ILC Codifi cation does not 
tackle attribution or questions of joint and several liabilities, since the abetting 
State does not itself commit the internationally wrongful act but assists another 
State, which performs the illicit conduct. Thus, as Crawford explains,  ‘ by assist-
ing another State to commit an internationally wrongful act, a State should not 
necessarily be held to indemnify the victim for all the consequences of the act, 
but only for those which  …  fl ow from its own conduct. ’  263  

 Although, according to the text of the 2007 and 2009 technical Protocols, 
only Libyan authorities on board the military vessels were entrusted with the 
responsibility and the legal authority for the operational missions at sea, Italy 
has substantively supported its partner by providing funding, training, consul-
tancy, as well as surveillance equipment. Therefore, the question is whether a 
certain threshold is reached to establish that Italy was aware that its assistance 
could be used to perform wrongful conduct. 

 Regrettably, there is little jurisprudence of help in defi ning the contours of 
 ‘ aiding and assisting ’  responsibility. 264  This leaves ample room for interpreta-
tion. According to the ICJ, for example, it is not necessary that the assistance 
provided by the aiding State be essential to the commission of the international 
wrongful act, but it must at least have  ‘ contributed signifi cantly to that act. ’  265  
In addition, the violation constituting the internationally wrongful conduct must 
involve the infringement of a norm that would amount to wrongful conduct in 
both States. 266  
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International Law    99, 126 – 27   .   
  273    Nolte and Aust 2009, n 269 above, 14.  
  274     ‘ Report of the ILC on the work of its thirtieth session ’ ,  Yearbook of  the ILC 1978 , vol II 
(Part II) 49 – 50, para 18.  

 A fairly wide category of actions can be encompassed within the reach of 
Article 16, such as training, economic assistance, the provision of confi den-
tial information, 267  as well as political or legal aid, even in the form of treaties 
employed to facilitate the performance of the illicit act. 268  As the scope  ratione 
materiae  of Article 16 is so vast, the mental element has been interpreted very 
restrictively. 269  If on the one hand, it can be presumed that a State is aware of the 
circumstances making the conduct of the assisted State internationally wrong-
ful, it is also true that confi guring such responsibility is not an easy task. Indeed, 
the threshold for establishing indirect responsibility is very high, and the process 
of proving that aid or assistance has been intentionally given  ‘ with a view to 
facilitate the commission of the wrongful act ’  would be cumbersome. 

 The mental element requirement still remains a hotly debated issue because 
of the problems of representing a State as an entity able to formulate conscious 
decisions. 270  Moreover, in order to avoid responsibility, a State could inten-
tionally avoid making public pronouncements stating its will. 271  Taking into 
account the diffi culty in determining the state of mind of a State, such a strict 
mental requirement would also lead to the exclusion of those cases where States 
commit international wrongful acts not from a desire to violate human rights, 
but because they implicitly accept the risk that breaches of fundamental rights 
may occur while pursuing different and less harmful objectives. 272  Rather than 
focusing on the mental reasons driving State action, greater attention should be 
drawn on the assessment of whether the assisting State was aware that its assis-
tance would be put to wrongful use. 

 Conversely, the ILC is very keen to emphasise that a high threshold must be 
met, otherwise international responsibility could be triggered anytime a State 
engages in bilateral cooperation with a third country. 273  It has, thus, stressed 
that the  ‘ eventual possibility ’  that a wrongful act could derive from a State ’ s 
assistance is not suffi cient to establish the link between the facilitating act and 
the wrongful conduct. 274  Rather, it is to be proved that an accomplice State aided 
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  275    ibid. See also,  Genocide Convention Case , above n 264, para 432.  
  276    den Heijer 2012, n 270 above, 101.  
  277    As Excerpts of an interview of a Lieutenant of the Italian Revenue Police involved in the mari-
time operations can be drawn from      F   Viviano   ,  ‘  Noi Finanzieri Ostaggi di Tripoli Su Quelle Navi Non 
Vogliamo Salire  ’ ,   Repubblica   ( 15 September 2010 ),   http://www.repubblica.it/cronaca/2010/09/15/
news/fi nanziere_mazara-7088107/   .   

another country by accepting, with knowledge of the facts, the serious risk that 
wrongful acts would be committed. 275  

   (i) Italy ’ s Responsibility for  ‘ Aiding and Assisting ’  Libya ?  
The Push-Backs Case  

 In light of the above, what remains to be explored is whether, by assisting Libya 
in patrolling its territorial and international waters to intercept and remove 
migrants and refugees to a territory where their life could be irremediably endan-
gered, Italy acted with full knowledge of the circumstances in which its aid or 
assistance would be used. Providing assistance that facilitates only occasional 
wrongdoings should not be suffi cient to raise the threshold of State responsibil-
ity to a level falling within Article 16 of the ASR. 276  

 The case of Italy – Libya cooperation in migration control in 2009 raises a 
host of perplexities and questions in this regard. As discussed in  Chapter two , 
834 persons were pushed-back to the port of departure, within the framework 
of a well-organised policy, over the course of nine separate operations, during 
which migrants and refugees were handed over to the Libyan authorities after 
their interception on the high seas by Italian warships. Push-backs, frequently 
repeated over six months between 6 May and 6 November 2009, were carried 
out in a systematic fashion with the approval of both governments. On several 
other occasions, after the entry into force of the 2009 Executive Protocol, Libyan 
offi cials interdicted irregular migrants and refugees heading to Europe, in their 
territorial waters or on the high seas, without the intervention of Italian vessels. 
Unfortunately, keeping track of the number of people halted and removed to 
Libya before they could encounter the authorities of a European State is practi-
cally impossible. 

 Despite the transfer of the maritime operations to Libyan authorities, and 
the attempt to keep the details of  ‘ anti-immigration activities ’  classifi ed, a great 
deal of information on the treatment of migrants in Libya, and the form of its 
cooperation with Italy, is in the public domain. As explained in  Section II , Italian 
offi cials were always on board the vessels used to ship migrants and refugees 
back to Libya, or to transfer passengers to Libyan crafts. They thus had full 
knowledge of the circumstances, and were fully aware that intercepted refugees 
were terrifi ed of being returned to Libyan guardianship. 277  In this respect, there 
is room to presume not only that Italy was conscious of the  ‘ eventual possibility ’  
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immigrazione, Maroni: intesa fi rmata in Libia ’ ,    http://www.governo.it/Notizie/Ministeri/dettaglio.
asp ? d=41871 .  
  280    See P Cuttitta,  ‘ Readmission in the Relations between Italy and North African Mediterranean 
Countries ’  in Cassarino 2010a, n 68 above, 49.  
  281    See Paoletti 2010, n 68 above, 59.  
  282    See European Commission Report,  ‘ Technical Mission to Libya on Illegal Migration ’  
(27 November – 6 December 2004) doc 7753/05, 59 – 61,   http://www.statewatch.org/news/2005/may/eu-
report-libya-ill-imm.pdf  .  
  283    For a comprehensive analysis of the subjective element, refer to Aust 2011, n 268 above, 230 – 49.  

of the harmful use of its aid but, more decisively, that it knew its aid would be 
put to wrongful use. Because of the lack of a clear-cut defi nition of  ‘ aiding and 
assisting ’ , the concept of  ‘ complicity ’  is very controversial and is not a settled 
area of international law, in particular with regard to the different forms of 
complicity (ie, whether omission is also included), the nexus element (ie, whether 
active participation or mere contribution is required), and the subjective element 
of intent. 278  

 The Italian overarching intent to outsource its responsibilities for migrants 
and refugees, by supporting Libya in its role of watchdog of Europe ’ s gateways 
for the containment of irregular migration by sea, has been corroborated by 
the numerous public and offi cial statements from both the Italian and Libyan 
governments. 279  It has also been confi rmed by factual data and by the conclu-
sion of bilateral agreements establishing a detailed framework for mutual 
cooperation. 

 For example, over the last decade, Italy has assisted Libya on a regular basis 
with the provision of funding, vessels, satellite devices, technical equipment 
for patrolling land and maritime borders, night-vision devices, binoculars, all-
terrain vehicles (ATV), life boats, and sacks for the transportation of corpses. 280  
It has also provided training for border offi cials, confi dential information, 
consultancy, money for the construction of reception centres 281  and for charter 
fl ights both to deport irregular migrants from Libya to source countries, 282  and 
to transfer police offi cers stationed at Libyan diplomatic and consular offi ces 
to work on migration issues. Additionally, the 2009 Protocol explicitly requires 
Italy to assist Libya in boosting migrants ’  repatriation. Thus, Italy should also 
have known the risks migrants and refugees would be exposed to, even if the 
command and direction of the operations was entirely under Libya ’ s authority. 

 In order to infer that the assistance provided by Italy to Libya falls under 
the scope of Article 16, it should be demonstrated that aid and assistance were 
intentionally given  ‘ with a view to facilitate the commission of the wrongful 
act ’  by Libya, and that the accomplice State accepted, with full  ‘ knowledge ’  
of the facts, the serious danger that a wrongful act would be carried out. 283  
Such conduct would include the violation of the customary principle of 
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 non-refoulement , which also enjoys a peremptory status as a corollary to the 
prohibition of torture. 

 Is it possible to assume that Italy knew or could reasonably expect – at that 
material time – that a real risk existed of migrants and refugees being removed 
to the territory of a country where they could suffer torture, or other inhuman 
and degrading treatment ?  Has Italy pushed back migrants with the intent to 
put their life at risk in Libya ?  If so, it could potentially be held accountable 
for assisting Libya in violating the principle of  non-refoulement.  284  To estab-
lish complicity it should be proved that Italian authorities, in full knowledge of 
the facts, exposed intercepted refugees to inhuman and degrading treatment by 
removing them to Libya, which,  inter alia , did not offer any guarantees against 
repatriation to Somalia and Eritrea. 285  

 As confi rmed by the ECtHR in the  Hirsi  judgment, Italy not only  ‘ could 
not ignore ’  the treatment reserved by Libya to migrants and refugees, but it 
also had an obligation to proactively fi nd out the real situation of migrants and 
refugees before proceeding with their expulsion. 286  Numerous reports by inter-
national organisations and NGOs depicted the grievous treatment of irregular 
immigrants in Libya at the material time in which push-backs took place. 287  
According to the ECtHR,  ‘ it was for the national authorities, faced with a 
situation in which human rights were being systematically violated  …  to fi nd 
out about the treatment to which the applicants would be exposed after their 
return. ’  288  This positive obligation to acquire knowledge before carrying out a 
certain action in tandem with a third State might also infl uence the way in which 
complicity can be established. Immediately after the fi rst push-back operation, 
several human rights organisations raised concerns about such practice by both 
urging the Italian government to stop collective expulsions, and by highlighting 
the appalling conditions in which migrants and refugees were compelled to live 
once in Libya. 289  
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migrants-describe-forced-returns-abuse  .  
  290    See, eg, the Statement of the Ministry of the Interior, R Maroni.  
  291    On complicity in cases of externalised migration controls, see       Giuffr é    ,  ‘  State Responsibil-
ity beyond Borders: What Legal Basis for Italy ’ s Push-Back to Libya ?   ’  ( 2012 )  24      IJRL    692   .  This 
 Sub-section is mainly taken from the following chapter: Giuffr è  and Moreno-Lax 2019, n 8 above.  

 In the circumstance of pre-border controls jointly carried out by Italy and 
Libya or by Libya alone in 2009, complicity could be considered established only 
if the conditions posed by Article 16 of the ASR are fully met. They are summa-
rised as follows: fi rst, however complicated the process of detecting what the 
intention of a State is, the mental element of the Italian government should 
reach a threshold suffi cient to trigger its indirect responsibility. As required by 
paragraph (a) of Article 16, to be internationally responsible, an aiding State 
should have acted  ‘ with knowledge of the circumstances of the internationally 
wrongful act. ’  Not only does Italy ’ s intention to remove migrants and refugees 
to an unsafe country emerge from the pronouncements and practice of the 
 Italian government, 290  but Italy was also able to base its safety appraisal upon 
an enormous variety of available information concerning the human rights situ-
ation in Libya. However, it can be more complicated to prove the existence of the 
mental element (ie, the intent to push-back in order to put refugees ’  lives at risk). 

 Second, an unequivocal link should be established between the facilitating act 
and the subsequent wrongful conduct. Paragraph (b) of Article 16 requires that 
 ‘ the act would be internationally wrongful if committed by [the assisting] State. ’  
Although the provision of training, technical equipment, and funding does not 
amount  per se  to an unlawful practice, Italy ’ s indirect responsibility could, 
nonetheless, be inferred if it were proved that its assistance in refugees ’  removal 
to Libya occurred with full knowledge of the systematic human rights violations 
that migrants and asylum seekers would suffer in the recipient country. Libya 
is not a party to the 1951 Geneva Convention or to the ECHR, but is subject 
to the ICCPR and the CAT. Therefore, as far as the duty of  non-refoulement  is 
concerned, as accruing from the ICCPR  –  alongside customary international 
law/ jus cogens , as the case may be – the second condition for the establishment 
of complicity for provision of aid and assistance should be fulfi lled.  

   (ii) Italy ’ s Responsibility for  ‘ Aiding and Assisting ’  Libya ?  The Case of  
Push-Backs by Proxy  

 This Sub-section asks whether there is an autonomous basis in the law of inter-
national responsibility for holding European States accountable for complicity in 
human rights violations occurring in Libya even in those circumstances in which 
they do not directly exercise physical control over intercepted/rescued migrants. 
As discussed in previous Sections, the threshold for determining indirect respon-
sibility, in particular with regard to the mental element, is signifi cantly high. 291  
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Therefore, in order to avoid responsibility, a State could intentionally refrain 
from making public pronouncements stating its will. 292  Moreover, the proposi-
tion that the threshold should not be deemed met, unless  ‘ the relevant State, 
by the aid or assistance given,  intends  to facilitate the wrongful conduct ’ , 293  
would raise the bar so much as to render recourse to Article 16 ASR very diffi -
cult (emphasis added). However, if we shift attention to the more recent practice 
of push-backs by proxy, the fact that the funds, training, and other capacity-
building activities delivered by European States to Libya are for the  explicit  
purpose of  ‘ signifi cantly reduc[ing] migratory fl ows ’ ,  ‘ combat[ing]  transit  ’ , and 
 ‘ preventing departures ’  means that these activities appear, on the one hand, to 
meet this threshold (emphasis added). 294  On the other hand, it is unlikely that 
Italy supported Libya with the  specifi c intention  to facilitate the commission of 
torture or other similar crimes in the readmitting country. Indeed, according to 
the ILC ASR Commentary, 

  a State is not responsible for aid or assistance under Article 16 unless the relevant 
State organ intended, by the aid or assistance given, to facilitate the occurrence of the 
wrongful conduct and the internationally wrongful conduct is actually committed by 
the aided or assisted State. 295   

 In any event, such a stringent approach on the mental element was expressly 
discussed in draft versions of Article 16 ASR, but failed to make its way into 
the fi nal text. 296  So, in the absence of specifi c wording to that effect, following 
accepted rules of interpretation, it is posited that  ‘ knowledge of ’  should not be 
confounded with  ‘ intent to ’  within the ASR complicity framework. This does 
not amount to triggering international responsibility any time a State engages 
in bilateral cooperation with a third country. 297  The  ‘ eventual possibility ’  that 
a wrongful act could derive from a State ’ s assistance is not suffi cient to estab-
lish the link between the facilitating act and the wrongful conduct. 298  Rather, 
in line with the ICJ ’ s pronouncements in the  Genocide Convention Case , it is 
to be proven that an accomplice State aided another country by accepting, with 
 knowledge  of the facts, the  serious risk  that wrongful acts would be perpetrated 
(emphasis added). 299  The Court ruled that 
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  300    ibid, para 412.  
  301    ILC ASR Commentary, n 293 above, 66, para 5. See also      J   Crawford   ,   The International 
Law Commission ’ s Articles on State Responsibility:     Introduction, Text and Commentaries   (  CUP  , 
 2002 )  149  .   
  302    ibid, para. 4.  
  303     Hirsi v Italy , above n 5, para 131.  
  304    Genocide Convention Case, above n 264.  
  305    Joint Statement on the Migrant Situation in Libya, issued by the African Union – EuropeanV
Union Summit of 29 – 30 November 2017, http://www.consilium.europa.eu/media/31871/33437-
prlibya20statement20283020nov2010. pdf, On lack of complicity by Italy, see      A   Skordas   ,  ‘  A  “ blind 
spot ”  in the migration debate ?  International responsibility of the EU and its Member States for 
cooperating with the Libyan coastguard and militias  ’ ,   EUMigrationLAwBlog.eu   ( 30 January 2018 ), 
  http://eumigrationlawblog.eu/a-blind-spot-in-the-migration-debate-international-responsibility-of-
the-eu-and-its-member-states-for-cooperating-with-the-libyan-coastguard-and-militias/   .   
  306    ILC ASR Commentary, n 293 above, 66, para 6.  

  there [was] no doubt that the conduct of an organ or a person furnishing aid or assis-
tance to a perpetrator of the crime of genocide [could] not be treated as complicity 
in genocide unless at the least that organ or person acted knowingly, that is to say, in 
particular, was  aware of  the specifi c intent  ( dolus specialis ) of the principal perpetra-
tor (emphasis added). 300   

 In the instances of the Italy – Libya MoU in 2017, the wealth of reliable sources 
available on the prevailing situation in this country, coupled with the specifi c 
demands placed on Libya to stop irregular migration, could be said to reach 
the benchmark of required knowledge. The issue is to ascertain whether the 
assisting (European) State(s) were/are aware that their assistance may, foresee-
ably, be used to perform wrongful conduct, but it is not necessary that the aid 
provided be specifi cally directed towards, or be essential to, the commission of 
the violation, provided that it  ‘ contributed signifi cantly to [it] ’ . 301  So, while it 
is not for the complicit State to assume  any  chance of the harmful use of its 
aid, 302  the plausible likelihood that the aid will be wrongfully utilised will acti-
vate Article 16 ASR. In our case, the fact that retention (or  ‘ accommodation ’ ) 
of those concerned in Libya in sub-standard conditions is being presented as a 
life-saving mechanism sparing the dangers of maritime journeys is no excuse, 
where the dangerous situation which they (will) remain exposed to on dry land 
is  ‘ well-known and easy to verify on the basis of multiple sources ’ . 303  In line 
with the Genocide case, it could be argued that Italy ‘acted knowingly, that is 
to say, in particular, was aware of the specifi c intent (dolus specialis) of [Libya] 
the principal perpetrator.’ 304  However, it cannot be neglected that the EU has 
also expressly condemned the human rights abuses taking place in Libya, thus 
sending an indication of the lack of specifi c intent on the part of the EU and its 
Member States to facilitate the commission of such crimes. 305  

 The second condition foreseen in Article 16(b) ASR requires a commonality 
of obligations between both cooperating parties for complicity to be estab-
lished, which may be problematic in certain respects. The point is to prevent 
the assisting State from  ‘ do[ing] by another State what it cannot do by itself ’  
without infringing international law. 306  Libya is not a party to the 1951 Geneva 
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  307    Libya is also party to the 1969 Convention Governing the Specifi c Aspects of Refugee Problems 
in Africa – which commits Libya to guaranteeing protection to people undergoing persecution and 
fl eeing from dangerous geographical zones. Also, several agreements had been concluded between 
Italy and Libya that commit them to act in compliance with the UN Charter and the Universal 
Declaration of Human Rights (UDHR).  
  308    ILC ASR Commentary, n 293 above, 104, para 1.  
  309     Ilascu v Moldova and Russia , above n 237;     Catan v Moldova and Russia  ,  Apps no 43370/04, 
8252/05 and 18454/06  ( 19 October 2012 ) .   
  310     Catan , ibid, para 111;  Ilascu , n 237 above, para 392.  
  311        Jaloud v the Netherlands  ,  App no 47708/08  ( 20 November 2014 )   para 63.  
  312     Ilascu v Russia and Moldovia , above n 237, para 392.  

Convention or to the ECHR. But, as Italy, it is subject to the ICCPR and the 
CAT. 307  Therefore, as discussed in the previous Sub-section, as far as duties of 
 non-refoulement  are concerned, the second condition for the establishment of 
complicity for provision of aid and assistance should be fulfi lled.   

   D. Contactless Controls, Containment of  Migratory Flows, and Independent 
Responsibility  

 European States may incur independent/principal responsibility for their own 
acts that are constitutive of a breach of international obligations. The general 
rule under international law (codifi ed in Article 47 ASR) is that  ‘ each State is 
separately responsible for the conduct attributable to it and that responsibility 
is not diminished or reduced by the fact that one or more other States are also 
responsible for the same act ’ . 308  

 Adopting an approach similar to that taken in the cases of  Ilascu  or  Catan  
with regard to the sponsorship by Russia of the violations perpetrated by the 
local authorities of the separatist regime of Transnistria, 309  it is advanced that 
European countries remain accountable for their support to third countries of 
transit, such as Libya, in their actions of  ‘ consensual containment ’ . The fund-
ing, training, and equipping dispensed under bilateral arrangements, expressly 
conditioned on the Mediterranean partner ’ s  ‘ managing ’  migratory fl ows and 
impeding exit for transit towards Europe, can be said to constitute a form of 
 ‘ decisive infl uence ’  akin to that at play in  Ilascu  and  Catan . 310  Moreover, the 
number of  ‘ strategic priorities ’  which stem from the long list of agreements 
and MoU between Italy and Libya can be considered – using the words of the 
ECtHR – as  ‘ the formulation of essential policy ’ . 311  

 In  Ilascu , the Court argued that – both before and after 5 May 1998 (when 
the ECHR came into force with regard to Russia), in the security zone controlled 
by the Russian peacekeeping forces –  the Moldavian Republic of Transdnies-
tria (the MRTegime, set up in 1991 – 1992) survived by virtue of the military, 
economic, fi nancial and political support supplied by Russia. 312  Given that the 
applicants fell under the jurisdiction of the Russian Federation for the purposes 
of Article 1 of the Convention, a continuous and uninterrupted link of respon-
sibility on the part of Russia for the applicants ’  fate could be established. It was 
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  313    ibid, paras 392 – 394.  
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sea, see   https://www.iom.int/sites/default/fi les/situation_reports/fi le/IOM-Libya-Maritime-Update-
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  315    Fifth report on the Progress made in the implementation of the EU – Turkey Statement, 2 March 
2017, COM(2017) 204.  
  316        Kebe and Others v Ukraine  ,  App no 12552/1  ( 12 April 2017 )   paras 75 – 77.  
  317    ibid, paras 17 – 20.  

therefore of little consequence that since 5 May 1998 the agents of the Russian 
Federation had not taken part directly in the actions complained of in the appli-
cation. According to the Court, Russia not only made no attempt to put an end 
to the violations against the applicants, but it also did not take any measures to 
 prevent  such infringements of the Convention. 313  

 While the infl uence exercised by European States falls short of military 
occupation or direct control, it is nonetheless decisive enough to determine 
the course of events to the extent that, without such massive support, the 
third country would not stop migrants on their way to the EU (to the EU ’ s 
advantage). For example, the Libyan coastguard performed 19,452 pull-backs 
in 2017 on Italy ’ s behalf. 314  Beyond the Libya case, the EU – Turkey deal, 
discussed in   Chapter three , is a  sine qua non  for the sustained reduction of 
irregular maritime traffi c through the Aegean border, without which we would 
predictably see a rise in fl ows through that route, like prior to March 2016. It 
is the continued support and commitment to the EU – Turkey deal by the EU 
Member States and Turkey that enables the signifi cant reduction of arrivals 
witnessed in Greece through the Eastern Mediterranean from March 2016 
onward, as per the Commission ’ s own evaluation. 315  This  ‘ decisive infl uence ’  
would constitute, it is posited, a form of indirect but nonetheless effective 
control that amounts to  ‘ jurisdiction ’  under Article 1 ECHR, thus triggering 
the responsibility of European States under the Convention in case of human 
rights violations. 

 The issue of jurisdiction and exercise of border controls outside the territory 
of the destination State is addressed in  Kebe and Others v Ukraine . 316  The case 
concerns three individuals from Ethiopia and Eritrea who covertly boarded a 
commercial vessel fl ying the fl ag of the Republic of Malta with the intention to 
seek asylum abroad. On 24 February 2012, sometime before the vessel anchored 
in the port of Mykolayiv, in Ukraine, the head of the Border Control Service 
in the Southern Region of Ukraine was informed that there were two nationals 
of Eritrea and a national of Ethiopia on-board the vessel and that they might 
require international protection. 317  

 On 25 February 2012, Ukrainian border guards boarded the Maltese vessel – in 
agreement with the captain – and met with the applicants. The Court decided 
to strike the case out of the list insofar as it concerned the second and the third 
applicants, as one died after lodging the application and the other voluntarily 
returned to his home country. It is here only worth noting that the border guards 
arguably tried to discourage the fi rst applicant from applying for international 



306 Pre-Arrival Maritime Interception

  318    ibid, paras 104 – 108.  
  319     ND and NT v Spain , above n 219. For a note on the case, see      A   Pijnenburg   ,  ‘  Is  ND and NT 
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the duty of States to apply the Convention, in particular the safeguard of Article 5, also in other 
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Belgium, App nos 29787/03 and 29810/03 (24 Apr 2008); Nolan and K. c. Russia, App no 2512/04 
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  322     ND and NT v Spain , above n 219, para 53. Nevertheless, it has been reported that in August 
2018, Spain collectively expelled a group of 116 persons to Morocco within 24 hours, relying on a 

protection in Ukraine. When carrying out border checks, Ukrainian border 
guards gave him no information about asylum procedures, and also told him 
that they could not accept asylum applications under domestic law, and that 
there was no impediment to removing him to any other country, including that 
of his origin, before an appeal was determined. As the risk of being brought 
back to a country where he arguably faced treatment contrary to Article 3 of the 
Convention was real, imminent and foreseeable, the Court found a violation of 
the right to an effective remedy in conjunction with Article 3. 318  

 Ukraine therefore exercised jurisdiction under Article 1 of the Convention 
over the applicant from the moment the border authorities met him on-board a 
Maltese vessel, to the extent that the matter concerned his possible admission to 
Ukraine and the exercise of related rights and freedoms set forth in the Conven-
tion. In denying him leave of entry, Ukraine exercised, through State agents, its 
sovereign powers to control the entry of aliens into its territory, despite the fact 
that this occurred on-board a vessel fl ying a fl ag of another State. 

 Likewise, in  ND and NT v Spain , the Court of Strasbourg confi rms that 
if border guards prevent an individual from entering the State ’ s territory, there 
is still an obligation upon the State to ensure access to asylum procedures and 
protection from collective push-backs. 319  Therefore, even if the border crossing 
had been placed at the Spanish frontier or on Moroccan territory, the appli-
cants  –  who were trying to cross into Ceuta and Melilla  –  would still have 
fallen under Spain ’ s jurisdiction as they were under the continuous and exclu-
sive control of Spanish authorities. 320  As in  Amuur v France  – where the Court 
held that States cannot deny access to asylum in the international zones of 
airports 321  – the  ND and NT  case shows that States cannot instrumentally move 
their borders to address a particular situation. 322  
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cide Convention Case , above n 264, see also  Order on the Request for the Indication of  Provisional 
Measures, Case Concerning the Application of  the International Convention on the Elimination of  
All Forms of  Racial Discrimination (Georgia v Russia) , 15 October 2008, ICJ Gen List no 140.  
  329     Hirsi , above n 5, para 131;  MSS v Belgium and Greece , above n 286, paras 366 – 367.  

 What is more,  ‘ it is not open to a Contracting State to enter into an 
agreement with another State which confl icts with its obligations under the 
Convention ’ . 323  And  ‘ [t]his principle carries all the more force [when] the abso-
lute and fundamental nature of the right not to be subject to  …  grave and 
irreversible harm [is at stake] ’  – as is the case in Libya and Turkey. 324  But not 
only acts of (active/passive) wrongdoing are covered; also the  ‘ power to prevent ’  
the abuse in question may lead to responsibility being engaged in case of an 
omission to act. 325  Against a background of decisive infl uence, being in a posi-
tion to avoid the possibility of ill-treatment from materialising is relevant under 
Article 1 ECHR. 326  In these circumstances, the Convention provisions apply  ‘ to 
a State  wherever  it may be acting or  may be able to act  in ways appropriate to 
meeting the obligations in question ’  (emphasis added). 327  The duty to prevent 
is activated  ‘ the instant the State learns of, or should normally have learned of, 
the existence of a serious risk ’  of a violation. 328  

 Knowingly entering into an agreement with unsafe countries, such as Libya 
and Turkey (as discussed in  Chapter three ) where risks of (direct and indirect) 
 refoulement , in both its material and procedural facets, are blatant and reliably 
documented, with the result of heightening the possibility of an Article 3 ECHR 
violation instead of diminishing or avoiding it, should be adjudged to trigger the 
action of the ECHR. 329  The eventual violation that may result from the combi-
nation of support delivered by European countries, on one hand, and direct 
action in contravention of the relevant standards by the third countries, on the 
other hand, will be  jointly  attributable to the third countries and the European 
State for their independent contributions to a single harmful outcome. This 
would be in line with the  Corfu Channel Case , where the damage caused to 
British vessels ensued from the concurrent effect of a third State laying under-
water mines (possibly Yugoslavia) and the omission of Albania, which failed to 
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warn about their presence and ended up being reponsible for the entirety of the 
composite wrongdoing. 330  

 Several instances of cooperation between Italy and Libya have been recorded 
since 2017. Emblematic is the  SeaWatch  case, which was submitted to the ECtHR 
in May 2018. 331  The dangerous coordination between the two State authori-
ties led to the death of a number of migrants at sea and the unsafe removal of 
some of the boat passengers to Libya on 6 November 2017. When interceptions 
and pull-backs were not carried out directly by Libyan authorities off African 
shores, Italy intervened by undertaking overall SAR control and delegating 
push-backs to Libya. Although Italy ’ s involvement in the coordination of rescue 
operations in the Central Mediterranean has been explicitly encompassed in 
the MoU signed on 2 February 2017 with the Libyan Government of National 
Accord, such a practice has been known for long time, thus making Italy  ‘ the 
only country that provides SAR to the area sitting next to territorial waters of 
Libya ’ , 332  and coordinatesLibyan coastguard ’ s operational response in Central 
Mediterranean. Practice shows that the Italian MRCC not only sends instruc-
tions to all vessels on the high sea that might potentially intervene in rescue 
operations, thereby producing  ‘ effects outside [Italian] territory ’ , 333  but it also 
intervenes directly by stationing its military and naval assets in Libya to both 
offer logistical support and coordination of the joint activities of the Libyan 
Coastguard and Navy and fi ght  ‘ illegal migration ’ . 334  Therefore, Italy might be 
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of Armenia for the purposes of Article 1 of the Convention. ’  See     Chigarov and Others v Armenia  , 
 App no 13216/05  ( 16 June 2015 )   paras 176 and 186. 

 The level of  ‘ high degree of integration ’  between the authorities of the two States has also 
been confi rmed by the judge of Catania adjudicating on a case concerning the rescue ship  Open 
Arms  of the NGO Proactiva. The judge clearly affi rms that the interventions of Libyan vessels 
occur  ‘ under the aegis of the Italian navy ’  to whom coordination of SAR missions is essentially 
entrusted. See  Decreto di convalida e di sequestro preventivo , Tribunale di Catania, Sezione del 
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Umani e Diritto Internazionale 443–452.  
  335    On this point, see  Catan v Moldova and Russia , above n 309, para 122.  

considered to exercise  ‘ effective control and decisive infl uence ’  over Libyan SAR 
and interception operations. 335    

   VIII. CONCLUDING REMARKS  

 Push-backs to Libya were conducted between May and November 2009 without 
serious consideration of both the risk of  refoulement  and the lack of effective 
asylum legislation in the readmitting country. Such a practice evolved in 2017 
into an even more established policy of push-back by proxy through which 
Italy delegates to Libya the rescue/interception of migrants and refugees at 
sea with a view to their prompt diversion to the ports of departure. Whereas 
 Section VII.C.(i)  explores the possibility to invoke Italy ’ s indirect liability for 
 ‘ aiding and assisting ’  Libya,  Section VII.D  argues that independent responsi-
bility under international law could potentially be invoked, especially in those 
cases where Italy executed interception and accompaniment operations using 
its own vessels, or when it exercised  ‘ decisive infl uence ’  on Libya – via logisti-
cal assistance, coordination and instructions to facilitate push-backs by proxy. 
Externalisation of migration controls on the part of European States may gener-
ally entail a hazardous shift of responsibility to third countries, which are often 
mischaracterised as  ‘ safe ’  without in fact offering asylum seekers safeguards 
comparable to those available within the EU. 

 This chapter primarily sought to demonstrate that, although  ‘ readmission ’  
of intercepted migrants does not readily follow from the text of bilateral agree-
ments for technical and police cooperation or other accords on coordination of 
rescue operations at sea, these instruments are used to entrust a non-European 
third country with the command and responsibility of patrol, rescue, and 
removal operations, which are generally carried out in international waters or 
in the coastal waters of the third country itself. Since their purpose is to avoid 
arrivals by pushing back (either directly or indirectly) unauthorised/unwanted 
migrants back to the ports of departure, these activities of maritime border 
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   F   Nicholson   ,  ‘  Refugee Protection in International Law: An Overall Perspective  ’   in     E   Feller   , 
   F   Nicholson   , and    V   Tü   rk    (eds),   UNHCR Refugee Protection in International Law   ( CUP ,  2003 )  .   
  337         E   Papastavridis   ,  ‘  Rescuing Migrants at Sea: The Responsibility of States under International 
Law  ’  ( Academy of Athens ,  27 September 2011 )  38 ,   http://papers.ssrn.com/sol3/papers.cfm?abstract_

control tend to prevent  ab initio  European States from exercising jurisdiction. 
However, jurisdiction has been established by the ECtHR in push-back cases on 
the high seas – because of  de jure  and  de facto  control exercised by Italy – and a 
number of arguments have been put forward in the previous Section to expound 
why Italian jurisdiction would be engaged also in cases of push-back by proxy. 
Italy indeed continues to exercise  ‘ decisive infl uence and effective control ’  over 
both Libyan SAR and interception operations. 

 The 2009 push-backs of migrants and refugees do not have a clear legal basis, 
as can be seen in the incongruous arguments provided by the Italian govern-
ment. Nonetheless, their content is vague enough to open the way to some kind 
of collaboration between Italy and Libya in what they call  ‘ anti-immigration 
activity ’ , or  ‘ fi ght against illegal immigration ’ . This study has two main fi nd-
ings. First, it proves that the wide-ranging series of accords between Italy and 
Libya – including the 2007 and 2009 agreements for technical and police coop-
eration, the 2008 Partnership Treaty, and the 2017 accords and MoU – constitute 
the multifaceted legal and political scaffold supporting the practice of inter-
diction and defl ection of undocumented migrants and refugees to their ports 
of embarkation. Second, the actual implementation of these arrangements can 
hamper refugees ’  access to protection – the overarching concept which includes 
 non-refoulement  and access to asylum procedures and effective remedies in the 
European State that the intercepted refugee strove to reach. 

 Bearing in mind that due diligence and the customary principle of safety 
of life at sea should always be respected, in both the push-back and pull-back 
cases, migrants and refugees interdicted/rescued either by Italian authorities 
or by Libyan vessels under Italian coordination were not granted the right to 
access onshore asylum procedures, or to challenge the refusal of entry, but 
were taken on-board in international waters in order to be removed directly to 
Libya, where well-founded reasons existed to presume that their life and liberty 
would be threatened. 336  The wide availability of reliable information describing 
the miserable human rights situation of migrants and refugees in the readmit-
ting country, corroborates the view that Italy ought to know the conditions of 
migrants and refugees in Libya. When migration controls are entirely shifted 
to a third country, no chance exists for a European State to monitor the fate of 
intercepted migrants and refugees. Therefore, this chapter shows how interna-
tional human rights law complements State obligations under the law of the sea 
by  ‘ [importing] an additional legal meaning to the term  “ place of safety ”  for the 
disembarkation of rescued migrants. ’  337  
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id=1934352   .  To read more on the interplay between human rights law and law of the sea, see 
      E   Papastavridis   ,  ‘  European Convention on Human Rights and the Law of the Sea: The Court of 
Strasbourg in Unchartered Waters ?   ’   in     M   Fitzmaurice    and    P   Merkouris    (eds),   The Interpretation and 
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  338    Milanovic 2008, n 140 above, 428.  

 International human rights bodies have made it clear that extraterritorial 
jurisdiction does not rely on competence and legal entitlements only, but on 
factual authority and control also, 338  even in cases where bilateral agreements 
tend to blur jurisdiction and responsibility by displacing the theatre of action 
beyond territorial frontiers. Considering that very complex operational situ-
ations may be put into motion, a case-by-case approach is the most suitable 
strategy to determine the degree of involvement of a European State in the 
performance of external migration controls. Core norms under the law of the 
sea, search and rescue conventions, international refugee and human rights law 
shall be applicable in every offshore operational context, regardless of whether 
third countries rescue, patrol, and divert intercepted migrants and refugees 
autonomously, or in conjunction with a European State.   


