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  1         John   Maynard Keynes   ,   Th e General Th eory of Employment, Interest and Money   (  New Delhi  , 
  Atlantic Publishers and Distributors ,  1936 )  383 – 84   .  
  2          R   Hanson   ,  ‘  Why Health is not Special :  Errors in Evolved Bioethics Intuitions  ’  ( 2002 )  19 ( 2 )     Social 
Philosophy and Policy    153     doi.org/10.1017/S0265052502192077.  
  3         J   Haidt   ,   Th e Righteous Mind:     Why Good People are Divided by Politics and Religion   (  New York  , 
 Vintage Books ,  2012 )  303 – 04   , Haidt imagines, to help consumers with the purchase of their groceries, 
a food insurance scheme with a substantial premium of  $ 2000 and a co-payment fee of  $ 10 payable at 
every shopping session. According to him, a certain point will be reached where food insurance prices 
will inevitably rise because supermarkets will only be willing to stock the produce that rewards them 
with the highest insurance payments and not the ones that provide the greatest value to the insured. 
An uncontrollable spiral of price increases will then be unleashed, and the price of a  ‘ subsidized ’  can of 
peas will reach  $ 30. A contribution to a tax-based subsidised scheme to cover all consumers ’  infl ated 
grocery bills will then be imposed.  

  1 
 Introduction     

  Th e ideas of economists and political philosophers, both when they are right and 
when they are wrong, are more powerful than is commonly understood. Indeed, the 
world is ruled by little else  …  I am sure that the power of vested interests is vastly 
exaggerated compared with the gradual encroachment of ideas. 1  

 John Maynard Keynes  

 Vegetables have recently taken over discussions around issues aff ecting health 
care systems. A line of argument suggests that public powers should no longer be 
addressing health care, and like peas or broccoli, the allocation of these resources, 
to fi nance or provide health care services, should be left  to the market. Proponents 
of this approach believe that health care is no more special than vegetables in the 
achievement of good health, 2  therefore why should it not be bought off  the shelf ?  
For instance, Jonathan Haidt, advocate of the  ‘ vegetable rhetoric ’ , explains that 
central to making peas available to the general public is the chain of  manufacturers 
and suppliers involved in their production and marketing. Farmers, truckers, 
supermarket employees, and even miners and metalworkers contribute to making 
the peas available at an extremely low price. He attributes the aff ordability of 
the produce to the presence of competition among the suppliers at every stage 
of production and to the innovative techniques that helped reduce the aggregate 
price of the can. In a similar manner he claims that the allocation of health care 
resources would be most optimal and the price lowest if it were treated like a can 
of peas, i.e. left  in the hands of the market and subject to competition. 3  
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 Similarly, vegetables have also made their way to the American Supreme Court 
during discussions pertaining to the validity of President Obama ’ s Aff ordable 
Care Act (ACA). 4  Th e purchase of health care insurance was then compared with 
the consumption of broccoli. Justice Scalia argued that although imposing the 
purchase of vegetables on American citizens may produce good health outcomes, 
it would be unimaginable and ludicrous to do so. Nevertheless, as pointed out by 
Justice Ginsburg, health care presents attributes that have no parallel in modern 
life, since  ‘ the inevitable yet unpredictable need for medical care and the guarantee 
that emergency care will be provided when required are conditions non-existent in 
other markets. Th at is so  …  of the market for broccoli as well ’ . 5  

 Granted it may be argued that health care is no more special or unique than 
other determinants of health, such as nutrition, environment or safety, but it is 
greatly reductionist to equate it to a consumer good. For aft er all, health care is 
not just a vegetable. Th e importance it has in our lives and communities makes it 
a worthy subject of justice. Indeed, according to Norman Daniels, even in those 
societies, which tolerate or support signifi cant inequalities in the distribution of 
social goods, most of their members feel that an equal distribution of health care 
resources is still justifi ed. 6  Th e moral signifi cance of health care derives directly 
from the importance of health in our lives. Its importance does not stem from the 
opportunity or advantages it creates but from its potential to alleviate suff ering and 
absolute harm. 

 Th e indisputability and seriousness of health care needs therefore make the 
distribution of health care resources stand out from the distribution of any other 
good. It is the fundamental and critical nature of these resources that requires 
that their distribution follow principles of justice. 7  Th is is precisely why political 
philosophers have become interested in theorising the just allocation of health 
care resources. More specifi cally, the feeling that available resources are now 
 seriously out of synch with our needs mandates that principles of justice be used 
for a better allocation. 8  Unfortunately, however, political philosophy seems to be 
at a distance from the reality of law and policy. 9  Th e waves of health care reforms 
experienced in Western welfare states partly refl ect the law ’ s inability to embody 
justice principles that could provide methods for tackling pressing issues. 10  
Indeed, even though political philosophers have thought of multiple models to 
justly allocate resources, problems of availability and access to care remain major 
challenges. 11  
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 Th e relationship between justice and health care, then, raises several questions 
that are central to this book. Considering the above debates in political philosophy, 
we may wonder whether it is the mismatch between the theory and the practice 
of law-making that is to blame for failing health care systems; or is it simply that 
theories of distributive justice do not inform the decisions of actors involved in the 
craft ing of health care policies ?  Th e book suggests that the link between these two 
worlds needs to be examined more concretely to improve the organisation and the 
distribution of care. Th e very existence of a connection between moral philosophy 
and health care law has thus far been underestimated and unappreciated by law 
and policy scholars and as this book will show, understanding whether theories 
of political philosophy have made their way into law is an essential fi rst step in 
solving health care issues. Rationing is, and will remain, at the top of governments ’  
priority lists since only a fi nite amount of resources will ever be available to satisfy 
the infi nite health care needs of populations. 12  Th erefore, we should be able to 
explain how ideas of justice can be used to craft  more adequate laws to ration, 
fi nance and provide health care services. 

 Th is book engages with literature in political philosophy and historical sources 
relating to the evolution of health care reforms in two Western welfare states, 
namely the United States and the United Kingdom, to understand the infl uence 
of theories of justice on health care policy over time. Th e legislative committees ’  
debates that are presented in this book illustrate the deeper ethical and moral 
trends that were brought forward during the discussions leading to health care 
reforms. Attention is given to actors belonging to the for-profi t sector: doctors, 
employers and insurers because of the diff erent, but equally infl uential, roles they 
have played in the edifi cation of both systems. Remarkably, these actors are also 
thought to be less sensitive to the social justice rhetoric. 

 Essentially, this book sheds light on the place given to theories of justice in 
the health care law-making process and on the place that we wish to give these 
theories in the craft ing of future reforms. It is also a refl ection on health care 
reforms as expressions of their broader social context. Health care law and policy 
are the products of path dependency evolving diff erently in the United States and 
the United Kingdom. Th ese fi ndings potentially have signifi cant implications for 
health care law and policy in Western welfare states, especially regarding the need 
for change in these areas. 

   I. Justice, Profi t and the Law  

 In theory, no health care system could ever be sustained without adjusting the 
distribution of resources according to certain rules, 13  and so, political philosophers 
continue to propose solving rationing issues with distributive justice principles. 14  
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 At a clinical level, bioethics philosophers generally believe that the health 
care decision-making process should revolve around four principles:  autonomy , 
encompassing the principles of self-governance, liberty, privacy, and freedom of 
choice;  non-malefi cence , encompassing the moral duties of doctors not to execute 
acts of torture or to behave harmfully towards their patients;  benefi cence , encom-
passing the moral duties of doctors to act for the benefi t of others; and  justice , the 
duty to treat like cases alike when allocating resources to patients. 15  In line with 
these principles, doctors select treatments based on an assessment of the disease 
and then run a cost – benefi t analysis for each treatment option. At both stages, 
questions of justice and solidarity are weighed. 

 At a systemic level, it is less clear whether normative arguments, based on 
philosophical or moral standards, are the basis of policy goals or whether they 
are even used as normative tools to achieve certain outcomes. Evidently, because 
of the multi-layered and complex nature of health care policy-making, goals and 
outcomes rarely overlap. Although these normative theories have oft en been criti-
cised for providing only broad guidelines with no concrete application, they may 
help situate health care in an ethical framework that can achieve fair distributive 
decisions. 16  

 Ideas of justice are no more essential than institutional input, but they may 
have a diff erent place in the decision-making process and it is important to deter-
mine what that place has been so far in order to determine what we want it to be 
in the future. Policies may refl ect powerful economic interests, and ideas about 
the good society. Interests and ideas both shape policy choices and it is usually a 
matter of understanding how they come together to do so to be able to improve the 
access, delivery and fi nancing of health care services. 

   A. Profi t and Health Care  

 Arrangements for the delivery and fi nancing of health care services vary across 
countries. However, most Western democracies have aligned themselves with an 
 ‘ international standard ’  for health care. 17  One of the main features still distinguish-
ing the organisation of health care systems in Western welfare states is the share 
of publicly fi nanced services in the total health care expenditure. 18  At one end of 
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the spectrum lies the United States with less than half of its total spending coming 
from public funds, and at the other, is the United Kingdom 19  that fi nances over 
80 per cent of health care services through taxes. 20  Th e amount of private sector 
activities related to health care is inversely proportional to the state ’ s involvement 
in both of these countries. All of this inevitably impacts the organisation of these 
systems. 21  Indeed, the share of publicly fi nanced services translates the degree of 
 ‘ socialisation ’  of medicine. Some political scientists have attributed this variation 
to the diff erent role played by the for-profi t sector in each of these countries, while 
others believe that culturalist explanations can justify the diff erence in health care 
and social policy. 22  

 Political elites and the public, as cultural agents, may perceive the importance 
of health care and relay their perspectives to law-making institutions diff erently, 
but looking at culturally similarly situated welfare states the culturalist argu-
ment becomes diffi  cult to defend. Th e United States and the United Kingdom are 
countries that share a common cultural background and are both common law 
jurisdictions. Th ey have achieved a similar level of development and political free-
dom. However, the American health care system has always been singled out as the 
exception in comparison to its European counterparts given the extremely promi-
nent role played by the private sector in health care. 23  Th e medical profession, 
employers and insurers have had a critical impact on the edifi cation of the system 
and neither culture nor political allegiance can properly explain their dominance. 24  
Th is book explores how the for-profi t actors are in great part responsible for the 
lack of universal care in the United States. 25  Having long resisted and contested the 
idea of compulsory insurance they have shaped health care policy and have had a 
signifi cant impact on the law-making process. 26  

 Comparing and contrasting the American health care system with the National 
Health Service (NHS), it is obvious that the share of activity of general practi-
tioners acting as independent contractors, of medical consultants engaging in 
the private practice of medicine, and of other medical professionals providing 
health care services privately in the United Kingdom, does not compare with the 
 American for-profi t sector ’ s stake in its health care system. Th e role of the private 
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  27         JS   Hacker   ,   Th e Divided Welfare State:     Th e Battle over Public and Private Social Benefi ts in the United 
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sector is diff erent in the United Kingdom as the for-profi t stakeholders have not 
been equally hostile to a government-led health care system. 27  From the inception 
of the NHS and throughout its modern history the for-profi t sector in the United 
Kingdom has helped preserve universality of care. In some respect, the medical 
profession has presented itself as the shield protecting the NHS ’ s core values as 
further demonstrated in this book. 

 Actors from the for-profi t sector in America and the United Kingdom are at the 
heart of the organisation of their systems and greatly impact governmental deci-
sions regarding the allocation of health care resources, be it directly or indirectly. 
Th at is not to say that political institutions do not play a major role in the draft ing 
of health care laws, but it is important to understand how these institutions are 
permeable to the for-profi t sector ’ s input to fully grasp the nature of health care 
policy in both countries. Th erefore, the infl uence of political philosophy on the 
craft ing of health care laws should also highlight the role of the state in the alloca-
tion process. 28   

   B. Discourses of Justice  

 Political philosophy mandates the analysis of public discourses to understand the 
law ’ s deep-lying objectives, even if those are not necessarily being refl ected in the 
legislative outcome. J ü rgen Habermas in his book  Between Facts and Norms  points 
to the argument made by some philosophers about the absence of absolutes and 
grounds for morality in modern, liberal and pluralistic societies, such as  Western 
welfare states, but explains that a moral foundation nonetheless exists within 
discourses. 29  

 For Habermas morality is not metaphysical but pragmatic and present in the 
use of language. A statement about the morality of a matter made to establish 
what is right for society participates in the edifi cation of the moral foundation. 
 Habermas ’  conception of morality sees discourse as a mechanism for confl ict 
resolution and language as instituting social order. Of course, laws and political 
institutions also participate in the coordination of the social order. Th us, law is 
a medium for social integration and politics is a support to morality. Th e realm 
of politics is itself divided into two spheres: the informal sphere constituted by 
civil society where actors exchange informal and spontaneous discourses; and the 
formal sphere of political institutions such as Parliament or Congress, Cabinets 
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or elected  assemblies where members of the political community engage in the 
decision-making process and formulate laws and policies. 30  

 Habermas argues that for politics to elaborate a valid legal rule, a norma-
tive and a factual aspect must come together. 31  Th us, a legitimate rule cannot be 
 ‘ self-validated ’  since it requires that members engage in a dialectic process and 
reach an agreement as to the rightness of the law. 32  Norms must go through a 
democratic process to be enacted and this requires the use of a specifi c form of 
communication. Policies and laws are the refl ection of civil society ’ s discourses 
transferred and formalised in the discourse of the political community. 33  In this 
respect, positive law is the mechanism that complements and stabilises key stake-
holders ’  communicative actions. Discourses and their moral foundation also infuse 
ethical values in a legitimate law. 34  Th us, this theoretical underpinning establishes 
that discourses conveying ideas or theories of justice, formulated during the elabo-
ration of health care laws, are proof of a connection between moral philosophy 
and the reality of law and policy. Th e formal sphere of legislative institutions also 
provides tangible evidence of moral discourses recorded in various reports and 
legislative draft s. More particularly, as this book will show, the discourse of for-
profi t actors during the negotiations and draft ing stages explains how and why 
ideas of justice have made their way into health care policy. 

 Th e impact of the for-profi t sector on the enactment of health care reforms in 
the United States and the United Kingdom results from its ability to participate in 
the legislative framework. Th e presence of language employed by doctors, employ-
ers or insurers in these contexts may refl ect a justice theory and demonstrates 
its social recognition. Indeed, language and communication styles also refl ect 
visions of the world, identities and the roles individuals play in social relations. 
Discourses are socially embedded and, to a larger extent, refl ect social move-
ments and our perception of a society at a particular time and place. Analysed in 
diff erent contexts, social domains, or diff erent institutions they reveal factors that 
contribute to social change. 35  Th us, in order to unpack the social context of health 
care reforms, this book pays close attention to the language of legal and policy 
discourse. 

 For-profi t actors ’  speeches are interlocutory acts that have raised a set of 
criticisable claims and, when they have made their way in the fi nal version of a 
legislative act, have received universal validity. 36  Positive law therefore represents 
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a mechanism that structures diff erent stakeholders ’  communicative actions. 37  
Essentially, fl owing from Habermas ’  theory, this book suggests that discourses 
of justice formulated by for-profi t actors have led to the enactment of legitimate 
health care reforms as the product of a larger social consensus in the United States 
and the United Kingdom.  

   C. Legislative Intent  

 Th e United States and the United Kingdom are unique case studies in the realm of 
health care policy. Th e United States remains the only Western democracy without 
a universal health care system, and the United Kingdom is the fi rst country to off er 
free comprehensive health care services to its entire population. 38  Th e diff erences 
in the organisation and objectives of these systems make the comparison even 
more interesting and relevant. Looking at these contexts together also provides 
evidence that normative thinking in health care policy is not just the refl ection of 
national preferences. Despite fundamental diff erences, both Western welfare states 
have developed mature health care systems and, as demonstrated in chapters  four , 
 fi ve  and  six , have seen the draft ing of health care reforms impacted by for-profi t 
actors and ideas of justice. For the sake of clarity, it should be specifi ed that the 
analysis presented in this book focuses only on American federal health care laws 
and the laws pertaining to the NHS of England (even though health care laws 
enacted prior to 1999, some of which discussed hereaft er, were also applicable to 
NHS Wales, NHS Scotland and NHS Northern Ireland). 

 Th e American Congress through formal and specialised committees collects 
testimonies from its members, offi  cials of the executive branch, policy experts and 
interest groups (including the for-profi t sector) to evaluate the necessity to create 
new law in certain domains. Th e reports of these hearings constitute infl uential 
information used to draft  legislative proposals. Th ese documents also provide key 
elements to make sense of the controversies arising at the early stages of the policy-
making process. 39  Committee hearing reports have the most probative value in 
determining Congress ’  legislative intent, more so than the reports of the discus-
sions taking place in the House of Representatives or on the fl oor of the Senate, 
which only off er technical information on the negotiations of the wording of the 
law. As further discussed in the book, abstracts from these reports relate language 
of justice used by for-profi t actors to comment on potential laws pertaining to the 
fi nancing and provision of health care services. Th ese documents are a primary 
source of information for the analysis of key policy moments in the United States. 
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 In the United Kingdom, the government ’ s request for an inquiry can ignite the 
legislative process. Th e review leads to the draft ing of a White Paper: an authori-
tative report presenting the issues, potential solutions and tentative timeline to 
implement new legislation. Th e document presents the reasons for a reform, 
usually voicing the reactions of diff erent groups and mentioning potential contro-
versies surrounding the project. Th e White Paper contains many elements that are 
later incorporated in the Bill. 40  Following the publication of the White Paper and 
before the law receives royal assent, the draft  Bill is read three times before Parlia-
ment. Th e Second Reading of the Bill provides the most information about the 
intent behind the future law. Depending on the activity of each House the draft  law 
is presented either before the House of Commons or the House of Lords. During 
this process House Members discuss the principles that motivate the enactment of 
the new law. Second Reading reports also shed light on the role of certain Members 
in the legislative process and on the role (although indirect) played by pressure 
groups in the elaboration of health care reforms. 41  Interest groups such as the 
for-profi t sector do not enter the walls of Parliament to discuss future legislation, 
but oft en relay their opinions to their representatives, who may carry the group ’ s 
support or grievance inside the institution. Similarly, to Congressional Hearing 
reports, abstracts from transcripts of the Second Reading of a draft  Bill may reveal 
discourses of justice. Th ey are therefore analysed in  chapter six  to shed light on key 
health care reforms.  

   D. History and Health Care Reforms  

 Th e book focuses on a 70-year period starting with the birth of modern medicine 
and the discovery of antibiotics and penicillin 42  going all the way to President 
Obama ’ s health care reform in 2010 and the UK Coalition government ’ s health 
care reform in 2012. 43  Th is period marks years of great economic, social and politi-
cal change in both countries with watershed policy moments and major turning 
points. Th e presence of discourses of justice in the policy and law-making process 
during this era testifi es to the fact that these occurrences are not isolated events but 
enduring trends in both welfare states. 

 Indeed, health care policy must be understood as part of a political, economic 
and social context. National health care programmes are the product of a constel-
lation of factors taking place at particular points in time. Th e history surrounding 
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the enactment of major health care reforms in the United States and the United 
Kingdom recounted in subsequent chapters brings about a diff erent perspective on 
the connection between political philosophy and institutional outcomes. 

 Obviously, historical events and their sequencing matter as they provide a 
specifi c conjecture favouring certain interest groups and their ideas. 44  A bird ’ s-eye 
view of American and British health care policies helps us determine whether ideas 
and theories of justice have been ingrained and preserved in the systems as part of 
a set policy, or whether they have made their way into the legislative process as an 
accident of history. 45  Ideas of justice are certainly part of a larger social narrative, 
but they have also been instrumental in helping actors set trends for the distribu-
tion of health care resources. Th e book thereby explores path dependency theory 
as a tool to unpack the complex nature of political philosophy ’ s relationship with 
the practice of law and policy making. 

 Path dependency theory suggests that similar outcomes in public policy are 
the result of a political trajectory born out of historical events. 46  More than a mere 
description of historical phenomena, the theory emphasises the signifi cance of 
social variables to explain how policy  ‘ got to where it is ’ . Essentially, it demon-
strates how and why past events lead to repetitive policy outcomes and off ers a 
systemic understanding of history. 47  Policy moments oft en consolidate the path, 
but sometimes their importance is such that they deviate the trajectory. 48  

 Institutional arrangements attempt to prevent divergence because of the high 
cost associated with reversal of a policy. 49  Public policy tends to create large 
constituencies that have a great interest in maintaining social programmes and 
benefi ts, and some actors and organisations participating in these programmes 
become stakeholders with vested interests and therefore are reluctant to encourage 
any change in policy. Th e state must continue to meet set standards and normative 
expectations. 50  

 Findings later presented in the book confi rm that the medical profession and 
other for-profi t actors in the United States and the United Kingdom have helped 
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set policy paths that were, at times, diverted with the enactment of a health 
care reform. Th e for-profi t sector in both countries seems to be responsible for 
setting trends for the allocation of health care resources and for upholding certain 
elements of justice to reinforce their respective positions. Th us, path dependency 
theory provides an important perspective in the assessment we make of the legisla-
tive systems ’  sensitivity to conceptions of justice. 

 Not all political scientists support the path dependency theory or the fi ndings 
derived from it. Famously, Lawrence Brown has been particularly critical of the 
theory as he considers that there are no good reasons to justify using it as a prism 
for the analysis of public policy. 51  He argues that the theory has no major added 
value since policies are merely the outcome of an institutional push and pull, and 
therefore the theory becomes an invitation to describe the political phenomenon 
rather than to make sense of it. 52  Brown makes a valid point about the extensive 
negotiations involved in the law-making process; however, the theory still off ers 
a valid account for the design and organisation of health care systems. As this 
book will argue, path dependency theory is key in explaining successive waves 
of reforms and the recurrent issues relating to access, cost and sustainability of 
health care services in the United States and the United Kingdom. Th is is further 
explored in chapters  three  to  six .   

   II. Essential Elements of the Book  

 Medical professionals, employers and insurers, in the United States, and the 
general practitioners, medical consultants and independent sector in the United 
Kingdom, have all had a great impact on policy making and health care reforms. 
Th eir ability to participate in the legislative framework highlighted throughout the 
book demonstrates how their actions in and outside the legislative sphere have 
shaped decisions relating to the fi nancing and provision of health care services. 
Th eir  ‘ institutional ’  infl uence also sheds light on path dependency constraining 
health care policy in both countries. From the beginning of the twentieth century 
to the present day, for-profi t actors have certainly been instrumental in maintain-
ing some of the attributes of both health care systems. In this respect, the United 
States and the United Kingdom provide exemplary case studies. Th eir cultural 
similarities and their unique approach to health care fi nancing and delivery 
allows us to put into perspective the level of engagement the for-profi t sector has 
had with ideas of justice. Th is systematic comparison puts forward the diff erent 
roles these actors have had in the only mostly privately run system and the fi rst 
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 universal health care system in the world. Th e analysis is concentrated on water-
shed moments in the history of the American and British health care systems to 
better highlight specifi c aspects of health care policy in both countries. Th is also 
allows a parallel examination of what were the factors in both systems that led to 
these hinging points. 

 Universality of care is a major underlying theme of this book as it has helped 
develop the necessary theoretical framework to lead a coherent and consistent 
historical and comparative analysis of legislative work. Essentially,  Justice and 
Profi t in Health Care Law  is the fi rst book to examine whether the lack of an over-
lap between theories for the just allocation of resources and the process leading to 
the enactment of a law, has led to reforms unsuccessfully tackling problems aff ect-
ing mature health care systems in Western welfare states. An analysis of the role 
played by American and British for-profi t actors, deemed least sensitive to ideas of 
justice, provides pertinent insights into health care law and policy making, and the 
comparative dimension of this study off ers an unprecedented outlook on both the 
legal and policy aspects of health care provision. 

   A. Methodological Considerations  

 Discussions, arguments and negotiations between powerful stakeholders have 
led to legislative proposals that are sometimes turned into laws. Th e strategic and 
rhetorical use of language is most crucial to this process. Stakeholders oft en directly 
relay their interests to the sphere of law and policy making through discourses 
uttered in political and legislative institutions. Setting and framing issues with 
language establishes precise conceptual boundaries, which have a signifi cant 
impact on legislative outcomes. 53  Th e book therefore adopts a discourse analysis 
methodology to determine whether for-profi t actors have used ideas of justice to 
relay their interest in health care law, and whether their discourses have infl uenced 
the health care allocation process in the United States and the United Kingdom. 
Th e enquiry examines the concrete linguistic occurrences made by these for-profi t 
stakeholders during the negotiation of important health care reforms. 

 Th e appendix to the book encloses key words associated with the fi ve alloca-
tion models used to theorise the just allocation of health care resources. Th ese 
words constitute a reading grid used to analyse reports of legislative preparatory 
work. Contextualised, these occurrences provide evidence that discourses relat-
ing to these distributive models were used to convey ideas of justice in health 
care law. 54  Th is methodological approach also mandates that historical elements 
be taken into consideration, as on many levels they have made an impression 
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on the production of the actors ’  discourses. Th us, the textual analysis of pattern 
in and across occurrences is supported by the historical analysis presented in 
 chapter three  and in  chapter fi ve . Th roughout the enquiry, historical and socio-
logical sources also clarify the infl uence elements of a broader context have had on 
interlocutors. 

 Th e purpose of this project however is not to enter into socio-psychological 
study that attributes meaning to the leading actors ’  discourses and behaviours. Th e 
book makes no claim of inside information on the motivations and private views 
of for-profi t actors. Th e enquiry only presents how and when theories of politi-
cal philosophy and organising principles have made their way into the legislative 
process as exemplifi ed by the discourses of these key policy actors. Essentially, 
the book proposes a theory of legal development and advances methodological 
elements for the study of legal change. 55   

   B. Outline of the Book  

 Th e chapter following these introductory remarks ( ‘ Understanding Health Care 
as a Question of Justice ’ ) presents theories of political philosophy that outline 
methods for the just allocation of health care resources while addressing the 
fundamental philosophical, political and legal debate on universality of care as 
a requirement for the attainment of justice. Some of these conceptions of justice 
(egalitarian, utilitarian and communitarian) confer a special status to health care 
and argue in favour of a universal system. Others (libertarian and neo-liberal) 
value individual freedom or a certain laissez-faire, which should not be infringed 
to promote free access to health care. All fi ve theories are fl eshed out in order to 
understand their potential infl uence on health care policy-making. Th is chapter 
intends to set the table for subsequent discussions on whether these normative 
schemes have been instrumental in setting goals or organising the fi nancing and 
provision of health care services in the United States and the United Kingdom 
over the past 70 years. Th e purpose of this chapter is not, however, to critically 
assess each theory but to off er a global view of distributive justice theories to later 
proceed to a meta-normative analysis of discourses of justice in the legislative 
framework. 

 Subsequent chapters deal with health care law and policy making in the 
United States and the United Kingdom.  Chapter three  ( ‘ For-Profi t Stakeholders in 
American Health Care Policy ’ ) is dedicated to the presentation of the history and 
developments of main policy trends in American health care. Attention is given to 
the role of leading actors in the construction of this unique system. Th e part played 
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by employers in the creation of risk-pooling systems, by insurers in the creation 
of third-party payer schemes and by the medical profession in the consolidation 
of the privately run health services are explained with a historical narrative. Th is 
brief panorama is most useful in understanding issues of cost and access aff ecting 
health care in the United States and the solutions that have been so far provided in 
an eff ort to manage and contain these problems. 

  Chapter four  ( ‘ Locating Ideas of Justice in American Health Care Reforms ’ ) 
brings to light major reforms for the fi nancing and provisions of health care 
services in the United States. It begins with the enactment of a law for the indigent 
aged, the Kerr – Mills Act (1960) and fi nishes with the most recent change brought 
to the system with the ACA (2010), without omitting the amendments to the 
Social Security Act (1965) that created the federal programmes of Medicare and 
Medicaid, and the Republican Health Maintenance Organization (HMO) initia-
tive established through the enactment of the Health Maintenance Organization 
and Resources Development (HMO) Act 1973. Th e analysis of the language and 
discourses used by actors belonging to the medical profession, insurance indus-
try and corporate employers brings forward the existing overlap between concrete 
policy-making choices and theoretical normative patterns. 

 Similarly, for the United Kingdom,  chapter fi ve  ( ‘ For-Profi t Stakeholders in 
British Health Care Policy ’ ) introduces the historical foundation of the NHS. 
From its inception in 1948 to the present, the role played by the for-profi t sector, 
more particularly the medical profession, in the creation of the fi rst publicly run 
health care system in the world is highlighted. Th e focus of this presentation is on 
the NHS and the evolving role of the private sector in the delivery of health care 
services and its impact on the organisation of the national system of care. Th e 
private partnership initiatives to fi nance and provide health care in England are 
also highlighted. 

 Th is historical tour d ’ horizon leads to the presentation in  chapter six  ( ‘ Locating 
Ideas of Justice in British Health Care Reforms ’ ) of key health care reforms in the 
United Kingdom. Attention is given to the indirect participation of the medical 
profession, through its dialogue and confrontation of various governments ’  health 
care policy, in the elaboration of the following legislation: the NHS Foundational 
Act (1946), the reform brought by Margaret Th atcher with the NHS and Commu-
nity Care Act (1990) and the most recent overhaul of the system brought by the 
Health and Social Care Act (2012). Th e chapter also presents the importance of 
foundational ideas of justice at the core of the NHS that instilled path dependency 
in British health care law and policy. 

 Finally, the analysis led in previous chapters invites a conclusion on the 
role of distributive justice theory in the law-making process. Th e conclusion, 
  chapter  seven , therefore reiterates the crucial need for prioritising resources in 
health care and on the infl uence of path dependency leading the American and 
British health care systems to more recently adopt converging health care policies.    


