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  INTRODUCTION   

 This is a study of the philosophical foundations of supervening defences in the 
criminal law. The term  ‘ defence ’  is used by practitioners to refer to any claim that 
protects the defendant from punishment. However, different claims preclude pun-
ishment by operating at different stages of the criminal adjudication process. One 
category of defensive claims denies the defendant ’ s status as a responsible moral 
agent at the time of the offence. This category includes claims of infancy, automa-
tism, insanity and intoxication. Another category works by disputing the existence 
of the actus reus or mens rea elements of the offence. Examples include claims of 
alibi or (depending on the mens rea stipulation in an offence) inadvertence. Yet 
another set of punishment-blocking claims invokes procedural objections against 
trying the defendant. This set includes claims relating to limitation, diplomatic 
immunity, autrefois acquit and autrefois convict. All of the foregoing claims, while 
defensive in a practical sense, are not defences in the sense relevant to this study. 
This study focuses on those substantive defences that operate once the prosecu-
tion has discharged its initial probative burden and has proved beyond reasonable 
doubt that the defendant is responsible prima facie for committing the offence 
charged. Defences that operate at this stage  ‘ block the presumptive transition from 
responsibility to liability ’ , without denying the defendant ’ s responsibility, by claim-
ing that further relevant factors should block liability. 1  I refer to these as super-
vening defences, and include in this set of defences claims of duress, necessity, 
self-defence and the like. This set of supervening defences is traditionally  subdivided 
into the categories of justifi cation and supervening excuse. In this book, I will 
argue that all supervening defences exculpate based on the reasons for which the 
defendant chose to commit what was prima facie an offence, and therefore that all 
supervening defences are rationale-based defences. 

 The philosophy of justifi cations and excuses in the criminal law has been 
studied for centuries. In that time, several different and contradictory models of 
 justifi cation and excuse have been proposed and passionately defended. Of course, 
there is no preordained sense in which the terms  ‘ justifi cation ’ ,  ‘ excuse ’  and their 
cognates must necessarily be used — these are not pre-existing logical categories 
that we  discover, but rather categories that we invent in the process of using and 
describing them. So how does one go about proposing a model of justifi cation 

 1           RA   Duff   ,   Answering for Crime   (  Oxford  ,  Hart Publishing ,  2007 )  263   . See also       AP   Simester   , 
 ‘  Mistakes in Defence  ’  ( 1992 )  12      OJLS    295, 296    .  
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and excuse, and how does one evaluate the strengths of a model or compare rival 
models ?  Most theories of justifi cation and excuse appear, at heart, to be derived by 
inductive reasoning, and that is a useful way of approaching the problem. A theo-
rist poses to herself a succession of questions about the outcomes that intuitively 
she would like her model of justifi cation and excuse to generate. For instance, she 
may ask herself the following (and more) questions to plot her preferred outcomes: 

1.      whether the entitlement to supervening defences (or any of them) depends on 
demonstrating that,  ‘ all things considered ’ , no harm was done;   

2.     whether the availability of a supervening defence turns on the existence of an 
actual need for defensive action or on the defendant ’ s perception that defen-
sive action is required;   

3.     whether a person taking justifi ed or excused action is required fi rst to retreat if 
possible, even when the threat she faces is wrongful or undeserved;   

4.     whether a person taking defensive action should compensate the people (or 
any class of them) affected by such action;   

5.     whether a person is required to submit to justifi ed or excused action; and   
6.     whether and, if so, to what extent the classifi cation of a defence as a justifi ca-

tion or an excuse affects the set of executive actions that the state is permitted 
to perform.    

 Having identifi ed her intuitively preferred responses, she would then construct 
a theory of justifi cation and excuse that can generate all or most of her pre-
ferred outcomes and yet be internally consistent. The outcomes that cannot be 
 consistently accommodated within the preferred theoretical model of justifi cation 
and excuse may then be rejected in favour of some other less preferred (but still 
 plausible) outcome. 

 Such a theory of justifi cation and excuse could be critiqued internally, on the 
basis that it is internally incoherent or contradictory, or externally, on the basis that 
the intuited answers that the theorist has chosen to accommodate in her t heory 
are themselves implausible. An internal critique offers value by  checking the inter-
nal logic, but a theory that successfully repels all such critiques still appeals only 
to those who share the theorist ’ s moral intuitions. An external critique, on the 
other hand, argues across the model critiqued. If there is a genuine disagreement 
between the intuitions of the theorist and the critic, then neither can hope to 
 convince the other. 

 But of course our moral intuitions are more nuanced than this sketch implies. 
Even if we feel that  ‘ P ’  is the correct response to one of our outcome-plotting ques-
tions, we may still be willing to accept that  ‘ Q ’  and  ‘ R ’  are also plausible solutions, 
even if they are not the solution to which we are most drawn. Hence, it is possible 
for a person to believe that there are two or more models of justifi cation that are 
plausible, and it may be possible for a theorist to agree with her external critic, 
and vice versa, that both the theorist ’ s and the critic ’ s models are plausible, and 
perhaps that they have different areas of relative strength and weakness. Even so, 
on balance we may prefer one theory to another, because on the whole we fi nd the 
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intuitions accommodated by one more plausible than those accommodated by the 
other. And although different people may well form different judgements about 
which model they prefer, an internally coherent model that can accommodate a 
greater number of plausible outcomes  and  offer plausible explanations for either 
rejecting other intuitions or addressing the concerns underlying them in some 
other way would be especially persuasive. If, in addition, such a model is able to 
show how its rules link to fundamental and basic intuitions about the nature and 
purposes of the criminal law, then its claim to being the most useful way to con-
ceptualise justifi cations would be even more convincing. 

 All of this is very abstract, but it has a bearing on the methodology and the 
arrangement of the argument that will appear in this book. Part I sets up the over-
all shape and scope of the inquiry by outlining the current approaches to theoris-
ing justifi cation and supervening excuse, and considering an alternative approach 
to performing the same task. I start  Chapter 1  by describing a hypothesis that 
almost all criminal law theorists explicitly or implicitly rely upon in order to set up 
their models of the criminal law in general, and the structural difference between 
a justifi cation and an excuse in particular. I call this the  ‘ wrongness hypothesis ’ . 
Although the wrongness hypothesis is eminently plausible, I argue that it is fun-
damentally an unprovable assumption based on an intuited view of the structure 
of the criminal law, and not a conclusion in itself. Moreover, there are good rea-
sons to doubt the usefulness and appropriateness of the wrongness hypothesis 
approach for the criminal law. Therefore, I rely on some of the other literature on 
this subject to briefl y describe an alternative account of the manner in which the 
criminal law functions, and I draw out the implications of this model for the divide 
between justifi cations and supervening excuses. Specifi cally, I argue that under 
this model, the difference between justifi cations and supervening excuses is the 
 quality  of the defendant ’ s reasons for committing a prima facie offence. I call this 
the  ‘ quality of reasoning hypothesis ’ . This hypothesis too is based on an unprov-
able assumption — one that incidentally entails the conclusion that the wrongness 
hypothesis, at least in the form that I describe it, is incorrect. Yet, because the broad 
outcomes that it generates are at least plausible at fi rst blush, the quality of reason-
ing hypothesis cannot be dismissed out of hand. Therefore, I set out to explore it 
in greater detail. 

 Part II of this book considers what a criminal legal system in which defences 
were arranged based on the quality of reasoning hypothesis would look like. 
I start in  Chapter 2  by expanding on the proposed alternative model of how the 
criminal law works. In particular, I describe this model ’ s implications for disputed 
theoretical issues, such as the way offence defi nitions ought to be framed and read, 
and the way we should conceive of culpability and criminal blame. Admittedly, 
not all of these implications track the conclusions of (some versions of) the more 
mainstream theories of the criminal law. However, I show that there is suffi cient 
academic support for each of them to suggest that they are at least plausible. Even 
though neither overall model of the criminal law has a knock-down argument 
to defeat the other, in the chapters that follow I set out to demonstrate that the 
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 alternative model being set up herein offers a preferable account of criminal law. 
I do so on the basis that it generates outcomes that better track our moral 
 intuitions, especially in respect of putatively justifi ed agents and agents who fi nd 
it diffi cult to meet criminal law standards due to learning diffi culties and other 
mental conditions not amounting to insanity. 

 I begin that endeavour in  Chapter 3  by identifying certain propositions that 
I take to be axiomatic and foundational for a modern system of criminal law. Sub-
stantively, I take the state ’ s commitment to liberal principles of non-interference to 
be axiomatic, and therefore argue that the core of an  ideal  state ’ s criminal law can-
not contain rules that regulate matters purely in the private domain. Structurally, 
I take it to be axiomatic that at least the core of the criminal law in a rule of law state 
is related to morality. In other words, subject to certain caveats and limitations, 
the criminal law at core endorses and enforces moral norms. 2  I show that most 
moral theories build upon an understanding of  ‘ the moral good ’  that is in some 
way contingent upon the continued survival of humans. Their axiomatic value 
statements only make sense if they presuppose the existence of beings that are 
recognisably human. This makes the ontological identity of humans prior to, and 
outside the content of, a human morality, and of any normative system, including 
that of the criminal law, which derives from it. I identify from existing accounts of 
human nature certain features that are relevant to the operation of criminal law 
defences and accepted as being constitutive of a generalised instance of the species 
of human beings. I treat these as setting the main logical limits or boundaries of 
the guidance that can be offered by a moral criminal law in respect of defensive or 
self-protective conduct. Next, I describe the set of liberal norms that must exist to 
support  ‘ constituent rights ’  — rights created when the state clothes the aforemen-
tioned limits of its power with the trappings of a legal entitlement. In doing so, 
I describe a special immunity from blame that must be recognised in respect of 
actions arising out of constituently human behaviour, and argue that the criminal 
law defence made available for actions taken to defend against threats to life, major 
physical injury and the like is best understood as a translation into law of this spe-
cial moral immunity from blame. I then extend my analysis to consider  ‘ posited 
rights ’  — entitlements entirely contoured by the state in the exercise of its political 
authority. Using the norm structure described in relation to constituent rights 
as a template, I describe one set of norms that might plausibly be constructed to 
support posited rights. I propose that, cumulatively, the normative structures for 
supporting constituent rights and posited rights constitute a suffi ciently (for my 
purposes) detailed model of the system of norms that underlies the criminal law, 
even though it addresses only directly victimising acts. 

 Part III of this book focuses on demonstrating how the aforementioned 
 propositions about the underlying structure of the criminal law translate into 

 2      Perhaps a better way of describing this move is to say that I choose to restrict my audience to 
those who share my commitment to core liberal ideals and have a morally distinctive conception of the 
criminal law, and then set out to describe a model that will appeal to this audience.  
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recognisable doctrinal rules. In  Chapter 4 , I explain how the system of conduct 
norms outlined in  Chapter 3  maps onto the doctrinal rules of a modern  criminal law. 
In doing so, I suggest that the paradigmatic forms of justifi ed conduct conform to 
guidance contained in a certain subset of conduct norms from the criminal law ’ s 
underlying system of norms and, as such, paradigmatic justifi cations guide con-
duct. By contrast, paradigmatic rationale-based excuses, which we do not expect 
to guide conduct, do not mirror any part of the conduct guidance in the criminal 
law ’ s underlying system of norms. I also argue that necessity should be under-
stood as a non-paradigmatic form of justifi cation, in that although we expect this 
 justifi cation to guide future conduct, we cannot trace it to any of the criminal law ’ s 
underlying conduct norms. 

 Chapter 5 is a more detailed study of the forms of justifi cation that I have iden-
tifi ed as being paradigmatic. I set out the scope of these justifi cations and make 
arguments about how they should be applied in the criminal law. In particular, 
I explain why I identify these defences as conforming to the paradigm of a jus-
tifi cation, make arguments as to the perspective that ought to be adopted when 
evaluating a person ’ s claim to a paradigmatic justifi cation, and explore the limits 
of these justifi cations. 

 I focus on rationale-based excuses in  Chapter 6  and build upon John Gardner ’ s 
suggestion that we excuse conduct that conforms to societal normative standards 
for behaviour even though it falls short of the criminal law ’ s normative stand-
ards. I do so by explaining how the notion of hypocrisy in blaming generates the 
normative pull of rationale-based excuses. I argue that although all rationale-
based excuses are united by their underlying appeal to the principled avoidance 
of hypocrisy in blaming, the model of rationale-based excuses generated on this 
view is very fl exible and therefore rationale-based excuses can look very different 
in different jurisdictions. 

 Thereafter, in  Chapter 7 , I argue that the defence of lesser-evils necessity can 
and should be conceived of as a special deeming justifi cation, rather than as the 
paradigmatic justifi cation. I propose a theory as to the source of the necessity 
defence ’ s exculpatory pull and compare the operation and limits of this defence 
to those of paradigmatic justifi cations. I also apply this conception of lesser-evils 
necessity to many prominent English cases in which this defence has been consid-
ered (or might have been considered) in order to demonstrate the sorts of liability 
outcomes that it generates. 

 Finally, in  Chapter 8 , I describe the outcomes generated by this model of justi-
fi cation and excuse in relation to the outcome-plotting questions with which we 
began (along with a few other such questions). In doing so, I fl esh out in greater 
detail the alternative model of justifi cation and supervening excuse outlined in 
 Chapter 2 , and offer suggestions about how the intuitions that cannot be accom-
modated within this model may nevertheless be addressed by the state using one 
or more of the other tools of social coordination at its disposal. I argue that each 
of the outcomes generated by this model of rationale-based defences is plausible, 
even when it is not the current preferred mainstream response. To my mind of 
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course, these outcomes are more than plausible — I think that they are the most 
plausible responses to the outcome-plotting questions — but even someone who 
does not share my intuited preferences might be willing to accept that they are 
not implausible. If so, then provided that such a reader: (a) accepts the axiomatic 
assumptions with which I began; (b) broadly accepts the arguments used to reach 
these conclusions from those initial axioms; and (c) accepts that most confl icting 
outcome intuitions can be adequately addressed using other tools of governance 
available to the state, she has a very good reason to adopt my model of the distinc-
tion between a justifi cation and a rationale-based excuse. 

 Even the most convincing philosophical theory relies on the reader being  willing 
to suspend her disbelief long enough to let the roots of the argument take hold. 
Whether this theory is convincing or not is for the reader to decide, but it is prob-
ably true that a reader who is willing to accept that my starting points are at least 
plausible, even if not wholly appealing to her, has a far better chance of fi nding 
something of value in the pages that follow. 

 



 Part I 

   Overview   
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 1 
   The Proposed Borders of 
Justifi cation and Excuse   

 Many a theorist has tried to map the  ‘ perplexing borders of justifi cation and 
excuse ’ , 1  but no consensus has emerged as to the specifi c features that differentiate 
these species of supervening defences. However, notwithstanding the cacophony 
of dissent, one assumption that is ubiquitous (albeit often unspoken) in the writ-
ings of most criminal law theorists is that justifi cations negate the wrongness of 
what occurred due to the prima facie criminal conduct, whereas excuses negate 
the defendant ’ s blameworthiness for engaging in the conduct. In this chapter, 
I critique this assumption and tentatively set out the contours of an alternative 
approach to distinguishing between justifi cations and excuses, which I will defend 
in the rest of this study. 

   1.1 The  ‘ Wrongness Hypothesis ’   

 Despite disagreeing on points of detail, a large majority of theorists who have 
studied the justifi cation/excuse distinction agree on the validity of what I call the 
 ‘ wrongness hypothesis ’ . Some background is necessary to understand the content 
of this hypothesis. 

 People like Fletcher, 2  John Gardner, 3  Simester, 4  Sendor 5  and Husak 6  agree that 
in order to be justifi ed, an agent must be motivated by good subjective reasons 
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 7            GP   Fletcher   ,  ‘  Rights and Excuses  ’  ( 1984 )  3 ( 2 )     Criminal Justice Ethics    17    . See also       GP   Fletcher   ,  ‘  The 
Right and the Reasonable  ’  ( 1985 )  98      Harvard Law Review    949, 966 – 67    .  

 8      Gardner,  ‘ Justifi cations and Reasons ’ .  
 9      Simester,  ‘ On Justifi cations and Excuses ’  99.  

 10      Sendor,  ‘ Mistakes of Fact ’ .  
 11      Husak,  ‘ Justifi cations and the Criminal Liability of Accessories ’  494 – 96, 504, 509.  
 12            A   Eser   ,  ‘  Justifi cation and Excuse  ’  ( 1976 )  24      American Journal of Comparative Law    621, 621 – 23, 

635, 637    .  
 13            M   Gur-Arye   ,  ‘  Should a Criminal Code Distinguish between Justifi cation and Excuse ?   ’  ( 1992 ) 

 5      Canadian Journal of Law and Jurisprudence    215    .  
 14           M   Gur-Arye   ,  ‘  Legitimating Offi cial Brutality :  Can the War against Terror Justify Torture ?   ’  ( 2003 )   

dx.doi.org/10.2139/ssrn.391580, 21.  

when committing what is prima facie an offence. They also insist that no action 
can be justifi ed if it results in an outcome that is, all things considered, wrongful. 
At best, such an action may be excused. In his theory, Fletcher uses  ‘ wrongful ’  
as meaning  ‘ contrary to Right ’ , ie, contrary to the objective legal order, or the 
objective greater good. 7  Similarly, for John Gardner 8  and Simester, 9  an outcome 
is considered wrongful if there is no non-excluded guiding reason to cause it. In 
other words, if in the circumstances that truly exist an agent ought not to have 
brought about a particular outcome, then she cannot be justifi ed in bringing it 
about, even if she did so in the belief — however reasonable — that circumstances 
calling for her actions existed. Yet, they also require for justifi cation that the 
agent act for one of the available guiding reasons. Sendor ’ s theory of criminal 
conduct employs the concept of  ‘ dual wrongfulness ’ , whereby a violation of the 
victim ’ s right is one half of wrongfulness, and disrespect for the rights of the vic-
tim is the other. A justifi cation negates the fi rst half of wrongfulness, whereas an 
excuse negates the second half. Thus, for Sendor too, a justifi cation negates the 
presence of an objectively wrong outcome — the violation of someone ’ s rights. 
A person who mistakenly thinks she is justifi ed may at best negate the second 
half of Sendor ’ s conception of wrongfulness. 10  Similarly, Husak conceptualises 
wrongs in generally  ‘ objective ’  outcome-related terms and treats justifi cations as 
the negation of this wrong. 11  

 While Eser subscribes to the proposition that a justifi cation negates a wrong, 
he is less categorical about his conception of a wrong. Nevertheless, he seems to 
adopt Fletcher ’ s objective outcome-related conception thereof. 12  Gur-Arye has 
argued that the use of the justifi cation/excuse distinction in the criminal law is 
unhelpful, 13  but where she does use it, she too adopts a view that is in line with 
Fletcher ’ s view. 14  Accordingly, both Eser and Gur-Arye also broadly accept that 
justifi cations negate the objective, outcome-dependent wrong, but add that the 
agent must commit the prima facie offence for subjectively appropriate reasons in 
order to be justifi ed. 
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 18      Admittedly, this is a gross simplifi cation. However, I believe that the features that each of these 
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assumption, since these features would not follow if the stated proposition were false. See also       RA   Duff   , 
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 19           S   Uniacke   ,   Permissible Killing   (  Cambridge  ,  Cambridge University Press ,  1994 )  12   .  

 Robinson 15  and Westen 16  demur insofar as the agent ’ s subjective reasons for 
acting is concerned. They argue that irrespective of the agent ’ s reasons for acting, 
if the outcome the agent brought about was not objectively wrongful, she is justi-
fi ed in causing it (although she might still be convicted of an attempt to commit 
the crime that she prima facie committed). 

 Nevertheless, all of the scholars mentioned above are united in that while they 
are comfortable with excuses being analysed on a subjective basis, they either reject 
subjectivist bases for justifi cations altogether or require them to coincide with the 
negation of the objective, outcome-related  ‘ wrongfulness ’  of what occurred. At the 
heart of each of their theories of justifi cation and excuse, then, is the proposition 
that justifi cations negate the objective outcome-related  ‘ wrongness ’  17  of the prima 
facie offence committed, whereas excuses relate to factors personal to the actor 
that negate the actor ’ s blameworthiness for committing the prima facie offence. 18  
This is what I call the  ‘ wrongness hypothesis ’ . 

 Uniacke and Duff also subscribe to the wrongness hypothesis, but they do so 
in a slightly different manner. Uniacke ’ s theory is that whether conduct is justi-
fi ed rather than excused depends on the perspective from which it is being evalu-
ated. For Uniacke, moral justifi cation must be judged on the basis of the facts as 
the agent reasonably perceived them (or, as she terms it,  ‘ agent-perspectivally ’ ). 
However, a legal justifi cation is an all-relevant-things-considered judgment that 
it was factually appropriate to have engaged in the particular conduct. 19  Hence, 
Uniacke would call a putatively justifi ed agent  ‘ perspectivally justifi ed ’  and would 
recognise that such an agent has a complete moral justifi cation and a legal basis for 
a complete excuse. Duff uses slightly different labels — he would say that a puta-
tively justifi ed agent acts in a manner that was  ‘ warranted ’  and thus morally justi-
fi ed. However, he insists that legal justifi cation requires both warrant and objective 
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rightness. 20  As such, for the purposes of legal justifi cation, though not moral justi-
fi cation, both Uniacke and Duff subscribe to the wrongness hypothesis. 

 The wrongness hypothesis is not universally accepted, of course. Greenawalt 21  
and Baron, 22  for instance, theorise the availability of a justifi catory defence broadly 
on the basis of subjective perceptions of facts, and would accordingly allow that 
an actor whose actions do occasion an objectively wrong outcome can be justifi ed. 
Nevertheless, it is no exaggeration to state that the dominant explanation of the 
theoretical distinction between justifi cations and excuses relies upon the wrong-
ness hypothesis.  

   1.2 Questioning the Wrongness Hypothesis  

 Theories premised on the wrongness hypothesis insist that a (legally) justifi ed 
act does not occasion a legal wrong and that a  ‘ putatively justifi ed ’  actor who in 
fact authors a legal wrong cannot be justifi ed in law. In these theories, the label 
  ‘ justifi ed ’  communicates (to the public and to the defendant concerned) a com-
posite judgment about the actor and the action — the judgment that the actor did 
the right thing  and  that objectively the right thing happened. When either one of 
these statements is not true — ie, either the actor did not subjectively, and in the 
transitive verb sense,  do  the right thing, or she did, but all things considered the 
right thing did not happen — the  ‘ justifi ed ’  label is withheld. 

 Greenawalt ’ s contrary position is premised on his insistence that a  ‘ person may 
distinguish his evaluation of the desirability of the act from his evaluation of the 
actor ’ s conduct ’ . 23  He argues that: 

  So long as one exercises the best possible judgment on the facts he can reasonably 
acquire, the existence of other facts knowable only in some practically unimportant sense 
is immaterial for purposes of moral evaluation. His act is justifi ed even if, in retrospect, 
the estimation turns out to have been wrong. Neither moral relevance nor ordinary usage 
supports distinguishing between justifi cation and excuse on the basis of a line between 
unknowable and knowable facts. 24   

 This line of argument stems from a counter-defi nition of justifi cation as being 
a matter of moral evaluation of the actor and not the act. Thus, in order for the 
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 25          Beckford v R   [ 1988 ]  AC 130 , 144  .  
 26      Baron,  ‘ The Provocation Defense ’  124 – 30.  
 27      In other words, the primary message in a criminal conviction should be  ‘ We have considered the 

facts of this case and conclude that D is a criminal — she committed  φ  offence ’ , not  ‘ We have considered 
the facts of this case and conclude that  φ  offence has been committed [against V] ’ .  

actor to have been justifi ed, it is not necessary that the act be justifi ed — ie, that the 
  ‘ correct ’  outcome resulted from her actions. This proposition also fi nds support in 
the common law, according to which, if a person acts in self-defence on the basis 
of a genuine belief in facts that, if true, would justify her acting in self-defence, 
then she is justifi ed, and has a complete defence to a crime of personal violence, 
even if it transpires that her belief was unreasonable. 25  Baron argues along similar 
lines. 26  Both, then, reject the wrongness hypothesis. 

 Which approach is correct ?  Is justifi cation an evaluation of the merits of both 
the actor and the act or is it just an evaluation of the actor ?  Both approaches 
have some appeal and, to be clear, neither approach has a knock-down argument 
against the other, since both are premised on intuited understandings of what it 
is to be justifi ed. However, there are good reasons to doubt the usefulness of the 
wrongness hypothesis approach. Wrongness hypothesis-based theories use the 
label  ‘ justifi ed ’  only when the label can also communicate to the public the fi nd-
ing that the right thing happened — that in some sense the victim has no legiti-
mate grounds to complain about the violation of her rights. However, it does so 
at the cost of obscuring information about whether the actor  did  the right thing. 
It uses the same label for actors who  did  the right thing and actors who did not, 
in cases in which, all things considered, the right thing did not happen. Infor-
mation about whether the victim deserved the rights violation she suffered or 
whether the breach of the regulatory provision served a good purpose may well 
be of interest to the public. However, one doubts that the criminal court ’ s judg-
ments are the appropriate medium to convey this information, especially when 
they can only do so at the cost of information about the defendant ’ s personal 
deservingness of blame. Arguably, a criminal conviction or acquittal (whether by 
way of justifi cation or excuse) should be a ruling about the defendant, because 
at least in the popular imagination, it assigns a label primarily to the  defendant. 
Any information that it conveys about whether the right thing (all things con-
sidered) happened should be purely incidental, 27  and it certainly should not 
obscure information about the defendant. Intuitively, the sense one gets is that 
the criminal court ’ s primary purpose is to judge the defendant, and not to judge 
whether the victim deserved to suffer a violation of her rights. This latter task 
seems best left to civil courts, which are responsible for determining whether a 
victim deserves compensation. 

 However, a lot has been written about justifi cations and excuses on the basis 
of the wrongness hypothesis, and so we should also consider the normative 



8 The Proposed Borders of Justifi cation and Excuse

 28      See in this connection Eser ’ s account of the evolution of this approach in German criminal law 
philosophy: Eser  ‘ Justifi cation and Excuse ’  626 – 29.  

 29      See, for instance, AP Simester and A von Hirsch,  Crimes, Harms, and Wrongs  (Oxford, Hart Pub-
lishing, 2011) 3.  

argument for the appropriateness of the wrongness hypothesis. Since the term 
 ‘ justifi cation ’  has no preordained meaning, there is no  ‘ correct ’  approach to theo-
rising it that is simply waiting to be discovered. Hence, the argument for the most 
appropriate way to understand justifi cation has to be normative, and the strength 
of any such argument depends on its rational appeal and the plausibility of the 
system it generates. The wrongness hypothesis is appealing because it is elegant 
and simple, and it seems to fi t neatly into the structure that we associate with 
criminal law. The theory taps into our intuition that in the same way as offence 
defi nitions can be split up into elements of actus reus and mens rea, the catego-
ries of defences can also be split up into those that negate concerns underlying 
the actus reus stipulation, dubbed  ‘ justifi cations ’ , and those that negate concerns 
underlying the mens rea, dubbed  ‘ excuses ’ . 28  This approach is attractive, but it 
makes an unsubstantiated logical leap in assuming that by conceiving of offences 
and defences symmetrically, we can formulate a good description of how criminal 
laws ought to function. In fact, to the best of my knowledge, there is no (non- 
intuited) reason that has been offered to substantiate the assumption that the 
actus reus/justifi cation and mens rea/excuse symmetry has anything to do with 
normatively establishing the manner in which the law ought to function. True, 
offence and defence defi nitions (and, within them, actus reus, mens rea, justifi -
cation and excuse stipulations) perform different functions within the criminal 
law, but they are not  how  the criminal law functions. At the very least, they do not 
found the only account of how the criminal law functions. 

 Another plausible account, and one that offers more narrative exposition, says 
that the criminal law functions by ex ante stipulating conduct that should be 
avoided and ex post evaluating cases in which the conduct happens anyway in 
order to determine the blameworthiness of the actor. 29  On this account, offence 
stipulations (which set out the actus reus and mens rea requirements) relate to the 
ex ante stage of criminal law, and so their features would be adapted to the func-
tion that they perform, viz providing prior conduct guidance with a view to avoid-
ing certain harms. On the other hand, supervening defences are raised after the 
harm has occurred, at the stage of trial, in order to protect the defendant against 
a blaming judgment. Arguably, then, their features should relate primarily to the 
function that they perform at this stage, viz undermining the apparent blamewor-
thiness of the defendant. On this view, all supervening defences would function by 
negating (at least some aspects of) the defendant ’ s blameworthiness, and none of 
them need necessarily negate the occurrence of a wrong. 

 One might object that on any plausible moral account of criminal law, 
there must be  some  moral value ascribed to what happened, such that when a 
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 morally wrong thing happens, some adverse moral judgement of the actor who 
caused it should follow, even if we decide to excuse the actor on account of her 
non-culpability. The alternative account I have just outlined seems unable to 
accommodate this moral value, since it disconnects the question of justifi cation 
from whether a moral wrong occurred. However, this objection proceeds on the 
false assumption that the moral value of what happened must be accommodated 
at the ex post stage of determining the blameworthiness of an actor. There is 
no reason that this must necessarily be true and if it is not, then this creates the 
logical space necessary in the alternative account outlined above to ascribe moral 
value to what actually happened without necessarily connecting justifi cation to 
the non-occurrence of a wrong. One alternative stage of the criminal process at 
which the moral value of what happened can be accommodated is the ex ante 
stage. One might, for instance, frame the ex ante stipulation meant to prevent a 
moral wrong  ‘  φ  ’  such that it is o nly violated when  φ  actually happens (as opposed 
to when the actor tries to cause  φ  or does not take care not to cause  φ ). In a system 
like this, when  φ  fortuitously did not happen despite the actor ’ s best efforts, the 
stipulation against causing  φ  would not be violated and the actor would attract no 
blame vis-a-vis the stipulation against causing  φ  (although she may well attract 
blame vis-a-vis other stipulations). In taking account of the fact that what hap-
pened was not  φ , this account of the criminal law would ascribe moral value to 
what actually happened. 

 Despite its widespread currency, then, the wrongness hypothesis has no argu-
ment to conclusively establish its superiority over an account of supervening 
defences that explains them by reference to the functions they perform at the ex 
post stage of criminal law. To be fair, the converse is also true. However, since there 
are good reasons to doubt the usefulness of the wrongness hypothesis, it may be 
time to consider whether an account of supervening defences that explains them 
by reference to the functions they perform at the ex post stage of criminal law is 
more convincing. To this end, I make the assumption, for the purposes of this 
study, that the wrongness hypothesis is incorrect or, at least, unhelpful. Instead, 
I describe rationale-based defences in terms of the stages of the criminal law. If 
the system of justifi cation and excuse that I describe is more persuasive than those 
predicated on the wrongness hypothesis, then that would go some way towards 
vindicating my assumption.  

   1.3 Conduct Rules, Decision Rules and 
the Stages of Criminal Justice  

 Let us examine further the proposition that the criminal law functions in discrete 
temporal stages. In framing their theory about the role of deterrence in criminal 
justice, Simester and von Hirsch observe that the criminal justice system  operates 
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 30      Simester and von Hirsch,  Crimes, Harms, and Wrongs  3. The authors divide the operation of 
substantive criminal law into three stages: criminalisation; adjudication and conviction; and punish-
ment. This study is concerned with the fi rst two stages. See also PH Robinson,  Structure and Function 
in Criminal Law  (Oxford, Clarendon Press, 1997) 125.  

 31            M   Dan-Cohen   ,  ‘  Decision Rules and Conduct Rules :  On Acoustic Separation in Criminal Law  ’  
( 1984 )  97      Harvard Law Review    625    . See also       M   Dan-Cohen   ,  ‘  Reply  ’   in     PH   Robinson   ,    SP   Garvey    and    KK  
 Ferzan    (eds),   Criminal Law Conversations   (  Oxford  ,  Oxford University Press ,  2009 )   .  

 32      Dan-Cohen,  ‘ Decision Rules and Conduct Rules ’  631.  
 33      For a summary of Dan-Cohen ’ s argument and a general overview of the conduct rule/decision 

rule idea, see       MR   Gardner   ,  ‘   “ Decision Rules ”  and Kids :  Clarifying the Vagueness Problems with Status 
Offense Statutes and School Disciplinary Rules  ’  ( 2010 )  89      Nebraska Law Review    1, 4 – 7    . See also Robin-
son,  ‘ Rules of Conduct ’  731;       MN   Berman   ,  ‘  Justifi cation and Excuse, Law and Morality  ’  ( 2003 )  53      Duke 
Law Journal    1, 32 – 36    . It is not only rules that proscribe conduct that can be conduct rules — rules that 
permit conduct that is otherwise proscribed may also be addressed to, and attempt to guide the con-
duct of, the general public. So the rule that one may use reasonable force in self-defence is also, at least 
partly, a conduct rule. I will discuss permissive conduct rules in greater detail in section 2.1 in Ch 2.  

 34      Gardner,  ‘  “ Decision Rules ”  ’  5 – 6. See also Robinson,  ‘ Rules of Conduct ’  732.  

in stages and that it has different functions at each stage. 30  The fi rst stage of 
criminal justice is forward-looking or prospective. It has to do with the criminal 
law ’ s purely norm-setting function. At this stage, the criminal law is concerned 
with ex ante proscribing harmful conduct. The second stage of criminal justice 
is adjudicatory and evaluative, or backward-looking. After a general criminal 
law norm is violated, the criminal justice system must evaluate the prima facie 
 offender ’ s conduct to see whether, in view of her conduct, she deserves a blaming 
judgment. If that is the case, it must also evaluate whether she deserves punish-
ment and, if so, how much. 

 A closely related and overlapping — arguably even congruent — concept to 
which Dan-Cohen draws attention is the  ‘ old but neglected idea that a distinction 
can be drawn in the law between rules addressed to the general public and rules 
addressed to offi cials ’ . 31  The former set of rules are  ‘ conduct rules ’  and the latter set 
are  ‘ decision rules ’ . Dan-Cohen argues that any given rule may be a conduct rule, a 
decision rule or both. 32  In general, he explains that conduct rules give notice to the 
public about conduct that is proscribed and subject to criminal sanction, whereas 
decision rules guide decision-makers like the police, prosecutors and judges in 
assessing the blameworthiness of, and imposing sanctions upon, conduct rule 
 violators. 33  Conduct rules, then, are concerned with ex ante guiding behaviour, 
so as to prevent the occurrence of a particular harm, whereas decision rules are 
concerned with allocating blame appropriately after the harm has occurred. 

 Because the primary rationale of conduct rules is to give notice, it is argued that 
they should be intelligible to the public and must clearly stipulate legal require-
ments so that people can avoid committing criminal offences. Accordingly, they 
should be simple, brief and grounded in objective criteria in order to avoid unpre-
dictability, vagueness and ambiguity. 34  

 Decision rules are addressed to offi cials empowered and trained to make judg-
ments. They are routinely broad and open-ended, allowing the decision-maker to 
take into account the complex and varied situational factors of a particular case, 
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 35      Gardner,  ‘  “ Decision Rules ”  ’  6.  
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with      GP   Fletcher   ,   Rethinking Criminal Law   (  Boston  ,  Little Brown  &  Company ,  1978 )  475 – 79, 553 – 54, 
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 39      These characteristics, while generally true of offence defi nitions, need not be true of all conduct 
rules, or even all conduct rules within the criminal law.  

 40      For instance, Dan-Cohen,  ‘ Decision Rules and Conduct Rules ’  637 – 38 argues that duress and 
some instances of necessity are decision rules that would, in a world of acoustic separation, be con-
veyed only to offi cials. I will argue in this book that other defences too are best viewed as decision rules. 
See also Stewart,  ‘ The Role of Reasonableness ’  10.  

 41      By  ‘ activates ’ , I mean that it is only once it is established that a prima facie offence was committed 
that the judge has the jurisdiction to hold the defendant guilty of committing a crime and, thereupon, 
to punish her. This jurisdiction may be exercised fully, partially or not at all. See       M   Gur-Arye   ,  ‘  Justifying 
the Distinction between Justifi cations and Power (Justifi cations vs. Power)  ’  ( 2010 )  5      Criminal Law and 
Philosophy    293, 296    , who explains that this is in line with the German criminal law ’ s structure of crimi-
nal offences, as per which:  ‘ Conduct that does not satisfy all elements of the defi nition of the offense 
remains outside the scope of the criminal law. Conduct that satisfi es the elements of the defi nition 

as well as to apply subjective criteria inviting individualised discretion and nor-
mative assessments. 35  This is why decision rules are, and ought to be, framed in 
relatively indeterminate terms. Decision rules do not aim to provide notice; their 
primary rationale is to defi ne the rules by which cases can be decided. 

 It is immediately apparent that conduct rules fi nd a natural home in the ex ante 
stage of the criminal law, which deals with giving notice of rules meant to pre-
vent harmful conduct. 36  Offence defi nitions may be viewed as being  primarily 37  
conduct rules, giving notice of conduct (in the form of actus reus and mens rea 38  
stipulations) that should be avoided. They are therefore grounded in objective 
criteria and state rules of prospective guidance for all persons governed by the 
criminal justice system. Our experience of crime defi nition rules tells us that they 
are usually stated as rules for immediate application, as opposed to rules the appli-
cation of which is contingent upon the existence of specifi ed circumstances, and 
that they are usually impersonal, in that they are addressed to all people generally, 
without reference to the particular characteristics or circumstances of the individ-
ual addressees of the norm. 39  Furthermore, since they are principally concerned 
with giving prior notice to the general public in order to prevent harm, they are 
not primarily concerned with making personal blaming judgments in respect of a 
person violating the rule. 

 It is also apparent that the adjudicatory stage of criminal justice is populated by 
decision rules. 40  A violation of a general criminal law conduct norm which results 
in the proscribed outcome (that is, the commission of a prima facie offence) 
activates the jurisdiction of the criminal justice system to punish. 41  The system ’ s 
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constitutes a criminal wrongdoing which may be negated by justifi cations. ’  Hence, the acceptance of 
a justifi cation is a (negative) exercise of the jurisdiction to blame and punish rather than an acknowl-
edgement that no such jurisdiction ever arose.  

offi cials must now evaluate, by reference to decision rules addressed to them, 
the prima facie offender ’ s conduct to determine whether she deserves a blam-
ing judgment and, if so, whether she also deserves punishment. These decision 
rules include rules relating to the appreciation of evidence, the procedure to apply 
at trial, the appropriate sentence to pass and — critically for the purposes of this 
study — the availability of defences. 

 This is not to suggest either that offence defi nitions are solely conduct rules or 
that defences are necessarily solely decision rules. As Dan-Cohen recognises, the 
same rule can be both a conduct rule and a decision rule. However, I do make a 
more limited assertion here — in an account of the criminal law that is sensitive to 
the temporal stages in which it functions, the characteristic feature of an offence 
defi nition is its nature as a conduct rule, and the characteristic feature of a defence, 
qua defence, is its nature as a decision rule. I will rely upon this stipulation about 
the characteristic features of offence defi nitions and defences as I attempt to derive 
and describe the nature of supervening defences.  

   1.4 From Supervening to Rationale-Based 
Defences  

 The rejection of the wrongness hypothesis has important implications for how we 
conceive of supervening defences. Consider the following alternative statements 
made by a defendant who admits to having committed the actus reus of an offence 
with the stipulated mens rea: 

1.       ‘ I am entitled to a defence because, even though this formed no part of my 
reasons for acting, my actions did more good than harm. ’    

2.      ‘ I am entitled to a defence because, even though this formed no part of my 
reasons for acting, my victim happened to be in the process of attacking me 
with lethal force and my actions had the effect of repelling the attack. ’    

3.      ‘ I am entitled to a defence because of my reasons for having acted. ’     

 In principle, all three statements are claims that the defendant is entitled to a 
supervening defence. However, not all of these claims are compatible with the 
rejection of the wrongness hypothesis. Statements 1 and 2 above assert (for dif-
ferent reasons) that although the prima facie offence was committed, in fact, no 
wrong (depending on how one defi nes a wrong) meriting criminal law inter-
vention occurred. But the rejection of the wrongness hypothesis as the basis of 
supervening defences means that such assertions, even if they are true, cannot 
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themselves ground a supervening defence. In other words, no supervening defence 
can operate solely by demonstrating that in fact there was no wrong meriting 
criminal law intervention. Statement 3 is wide enough to include both cases in 
which on the whole no wrong occurred and cases in which a wrong did occur. 
Its exculpatory force derives from the defendant ’ s reasons for acting. Only 
 statement 3 can ground a supervening defence that is compatible with the rejec-
tion of the wrongness hypothesis. 

 Another way of looking at this is that at the time that the defendant makes a 
claim to it, a supervening defence functions purely as a decision rule. At this time, 
the harm proscribed by the conduct rules has already come to pass and we are now 
at the ex post stage of blame evaluation. To make the argument at this stage that in 
the instant case, the harm done is not one that merits criminalisation (as opposed 
to criminal sanction) is as out of place as an argument that raises as a defence to 
a charge of theft the proposition that theft should not be a criminal offence. Such 
an argument is an appeal for individual and retroactive legal reform rather a claim 
to a defence. 

 The rejection of the wrongness hypothesis then reduces all supervening defences 
to rationale-based defences, and I think that this is a morally defensible reduction 
in the scope of the defences available. 42  Indeed, for many theorists, including those 
who subscribe to the wrongness hypothesis, a supervening defence is only avail-
able if the defendant acts for the right reasons. 43  Accordingly, I will henceforth use 
the term  ‘ rationale-based defence ’  instead of  ‘ supervening defence ’ , except where 
the latter is more appropriate for the context.  

   1.5 A Rationale-Based Alternative to the 
Wrongness Hypothesis  

 The rejection of the wrongness hypothesis for justifi cations means that the stand-
ard account of excuses being based on factors that negate the culpability of the 
agent no longer convinces, since it can no longer explain the distinction between 
justifi cations and excuse. Excuses do negate the culpability of the agent, but then 
so do justifi cations. What then sets justifi cations apart from rationale-based 
excuses ?  

 My hypothesis builds on Karl Binding ’ s suggestion that the normative system that 
characterises and underlies core rules of the criminal law operates  independently 
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 44      Because Binding ’ s argument was made in German (in his treatise  Die Normen und ihre Uber-
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 45      See Ch 3.  
 46      See Chs 4 and 5.  
 47      See Ch 6.  

of the doctrinal law designed by different jurisdictions to capture its content. 44  
I will describe my understanding of the morally derived system of norms that 
I argue underlies the criminal law 45  and will then propose that an agent who vio-
lates an offence stipulation despite acting for reasons that comport with the crimi-
nal law ’ s morally derived normative foundations acts with justifi cation. 46  In fact, 
I will argue that this is the paradigmatic form of a justifi cation. However, situations 
may still arise in which although the normative guidance underlying the criminal 
law requires that a person act in a particular manner, it would be hypocritical for 
society to demand this of the person, given that it would not demand the same 
of itself. In such cases, I propose that the defence made available to the defend-
ant should be classifi ed as an excuse. 47  In paradigm cases, the grant of an excuse 
records our judgment that the defendant ’ s reasoning as revealed by her conduct, 
though morally lacking, conformed to standards that we as a society normatively 
expect from ourselves when performing the same role as her and that therefore 
it would be hypocritical for us to single her out for the label of  ‘ evil ’  or  ‘ criminal ’ . 

 My hypothesis, then, is that we can distinguish between justifi cations and 
rationale-based excuses on the basis of the quality of the reasoning displayed by 
the defendant. I therefore refer to it as the  ‘ quality of reasoning hypothesis ’ . In 
order to make good my hypothesis, I must demonstrate the following: 

1.      the manner in which conduct rules and decision rules operate in the 
criminal law;   

2.     that the normative system that characterises the core of the criminal law 
derives from moral norms;   

3.     the actual structure of the normative system that characterises the core of the 
criminal law; and   

4.     the implications of this structure of underlying norms for the contours of 
justifi cations and rationale-based excuses, as set up in terms of my hypothesis.    

 I will attempt to do so in the subsequent chapters of this study. 
 Only thereafter will I be able to explore in greater detail the manner in 

which supervening defences ought to work in practice, and the corollaries and 
limitations generated by the hypothesised view of justifi cations and defences. 
The success of the argument will depend in part upon the intuitive plausibility 
of the entire framework of supervening defences that it generates and in part 
upon the appeal of the intuitions on which it is founded.       
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