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   Moral Foundations   

 This book is inspired by Immanuel Kant ’ s  Rechtslehre . Its thesis is a refl ection of 
the legal theory developed in that work. But the book is not a presentation of 
Kant ’ s theory of tort law. It could not be. As Kant had nothing to say about tort 
law, there is no such theory. 1  What, then, is the nature of this inspiration ?  The 
answer is that the  Rechtslehre  presents a framework for thinking about legal issues 
that can be applied to any legal subject. This scaffolding is erected in this chapter 
and utilised throughout the book. It is particularly useful in this context because 
the framework contrasts strongly with the dominant model from which tort law is 
today understood. It will be well to examine that now. 

   I. The Conventional View  

 One way to approach this model is to notice the manner in which the third 
 Restatement of the Law of Tort  is progressing. Note particularly the following titles 
of what we already have:  Liability for Physical and Emotional Harm  and  Liability for 
Economic Harm (Tentative Drafts) . Consider also the following from the former 
of these, the fi rst passages to deal with liability.  ‘ An actor who intentionally causes 
physical harm is subject to liability for that harm. ’  2   ‘ An actor whose negligence is 
a factual cause of physical harm is subject to liability for any such harm. ’  3  Impos-
sible to miss here is the notion that tort law is fundamentally about responding to 
harm. Harm in this theory is never clearly defi ned, but the basic idea is plain. Tort 
law is the common law ’ s mechanism for dealing with loss. 

 In the Commonwealth, this view has been usefully summarised by Robert 
Stevens: 

  On this conception  ‘ the overall object of tort law is to defi ne cases in which the law 
may justly hold one party liable to compensate another ’ .[ 4 ] Within liability for negligence 
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 ‘ damage is the gist ’ ,[ 5 ] and where there is no recovery for negligently infl icted loss it needs 
justifi cation. Under this model, the role of the  ‘ duty of care ’  in liability for negligence is as 
a  ‘ control device, ’  primarily concerned with the diverse reasons why a particular defend-
ant has an immunity from being liable for carelessly causing loss. This conception of the 
law of torts I shall call the  ‘ loss model ’ . 6   

 The debate over the loss model and its alternatives is alight in theoretical discus-
sion of the law. It has raged over a natural battleground: whether the loss model 
provides a satisfactory understanding of the law. Unsurprisingly, the argument 
against the loss model is that it does not. In fact, the argument goes, the model 
provides so poor an analysis that it must routinely appeal to policy arguments in 
order to keep liability within sensible limits. The reason for this is clear. There is 
simply too much loss in the world for it always to attract liability. Thus,  ‘ control 
mechanisms ’  must be introduced to keep liability in check. 

 As Stevens notes, this feature of the loss model is most obvious in the law of 
negligence. Thus, speaking from the perspective of the conventional view, Stephen 
Todd has noted that: 

  The duty requirement exists because the potential scope of negligence as a basis for legal 
liability is virtually unlimited. On its face  ‘ negligence ’  looks only to the quality of the 
defendant ’ s conduct and not to factors such as the likely or possible number of plaintiffs, 
the likelihood that loss would be caused, the nature and extent of particular loss and the 
circumstances in which the loss came to be infl icted. Thus the courts have had to devise 
principles to delimit the boundaries of liability. To this end they have instituted a require-
ment in every case of foreseeability of damage to the person bringing the action, and 
have also taken account of these other factors in deciding whether, for reasons of policy, 
liability ought to be especially restricted or denied altogether. The language of duty pro-
vides the formula for expressing these conclusions of policy. It operates as a  ‘ control 
device ’  or fi lter through which any particular claim must pass. It is apparent, then, that 
the function of the duty of care is not so much to identify cases where liability is imposed 
as to identify those where it is not. 7   

 The upshot of this is that the law tends to be analysed in the following way. First, 
one or more principles are identifi ed. In the law of negligence, the fundamental 
principle is said to be that individuals are responsible for the losses caused by their 
negligent behaviour — the view witnessed in the third  Restatement  above. Second, 
an enormous raft of exceptions are listed to the principle, exceptions that are said 
to be justifi ed on policy grounds — ie, grounds other than, and often inconsistent 
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with, the general principle. This too is neatly captured by the summary of negli-
gence in the  Restatement :  ‘ An actor whose negligence is a factual cause of physical 
harm is subject to liability for any such harm within the scope of liability,  unless 
the court determines that the ordinary duty of reasonable care is inapplicable.  ’  8  The 
unless clause is of considerable practical importance. 

 As a descriptive matter, the conventional view is of course impeccable. 9  It is, after 
all, the conventional view, the view utilised by the vast majority of lawyers. But our 
focus is theoretical. And at that level, it is clear that the model is inadequate. An 
understanding that presents a principle with exceptions is faulty. An understand-
ing that presents a principle with so vast a list of exceptions is no understanding 
at all. Imagine a chemist who maintained that all elements were metals, but then 
catalogued the 26 non-metals as exceptions. 10  We would be right to conclude that 
this chemist did not understand what an element was. For just the same reason, we 
must conclude that the loss model cannot comprehend the law of tort. In fact, it is 
worse than this, because at least in many areas of the law, the exceptions are both 
more important and the potential cases that fi t them far more numerous than the 
rule. That is more like a zoologist stating that all felidae are lions and then list-
ing tigers, jaguars, leopards, cougars, cheetahs, lynxes, ocelots, domestic cats etc as 
exceptions. Here, we would rightly conclude that this zoologist did not know what 
felidae were and did not seem concerned to fi nd out. If our conception of the law 
of negligence leads to the conclusion that  ‘ the potential scope of negligence as a 
basis for legal liability is virtually unlimited ’  11  and we are thus forced to introduce 
a host of control mechanisms, then we need a new conception. 

 In the end, then, history itself is suffi cient to reveal that the loss model is a fail-
ure. That model was invented in the belief that it would provide a utile starting 
point for developing a conceptually adequate understanding of the law of tort. 12  
No objective observer could resist the conclusion that it has failed. The lists of 
exceptions to its general principles have grown well beyond breaking point. In fact, 
it is arguable that the reason it is not more widely appreciated that the conven-
tional view has broken down is that lawyers have simply got used to dealing with 
the near-chaos that the view has created. That says a great deal for their resource-
fulness, but not much for the law itself. And that is not the end of the matter. 
These are only the general problems with the conventional view. The case against 
the conventional view has really only begun. Other, more specifi c, problems are 
examined throughout this book. But these problems too manifest themselves in 
the same general way: they show that the conventional view cannot comfortably 
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explain the working of the law in practice and so must continually have resort to 
policy-based exceptions. The unfortunate result is increasingly obscure and arbi-
trary legal decision making. 

 In the US, matters have taken a somewhat different turn. There, theorists have 
not been content with principles and lists of exceptions. On the contrary, a pow-
erful theory has been developed that attempts to explain the principles and the 
apparent exceptions in a unifi ed and theoretically satisfactory fashion. I refer, of 
course, to the school of thought known as law and economics. 

 This is certainly a view worthy of respect — a genuine theory that provides genu-
ine analysis. The problem is that if it intends directly to explain the practice of 
the law of tort, 13  then it fails because it is structurally inconsistent with structural 
features of that law. This argument has been pursued by others and so need not 
be examined here in detail. 14  I give only the fl avour of the argument by examining 
two examples. 

 Some torts demand that a defendant can be liable to a plaintiff only if he caused 
injury to that person. This is known as factual causation or cause-in-fact. On the 
face of it, this has nothing to do with economics. Thus, it has been claimed by 
law and economics scholars that  ‘ the idea of causation can largely be dispensed 
with in an economic analysis of torts ’ . 15  This reveals the gulf between economic 
and legal analysis and the fact that, despite the claim that economics reveals the 
implicit logic of the common law, the logic of economics and the logic of law are 
very different. 16  

 Similarly, some torts require the defendant to have intended harm to the plain-
tiff. Economic explanations can be attempted of this feature of the law, but they 
too seem to depart from the law itself. For instance, it might be claimed that the 
law is particularly concerned with intention because a defendant who intends to 
cause harm is more likely to bring that harm about than one acting merely care-
lessly. The problem is that it is easy to invent examples in which this is not the case. 
Imagine a man who wants to kill another who is in a hall of mirrors, where having 
the intention to shoot the desired victim virtually guarantees that he will miss. 
Here, the intention makes the man less likely to cause harm, but if he nevertheless 
shoots the plaintiff, the legal rules concerning intention will apply. Again, this sug-
gests that the concerns of the law are not economic. 
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closely. If that is so, then economics will usefully describe the incentive structures 
produced by the law etc. The claim is not that economics cannot fruitfully be used 
to analyse the law. The point is that the  reasons  given in the law and by econom-
ics differ. Thus, even when economics and law argue for the same outcomes — as 
 arguendo  they may always do — the content of their arguments are very different. 
Hence, economics cannot explain or justify the law in the sense that it cannot sup-
port the reasons given in law for legal decisions. 

 It is important to stress that I do not mean to reject economics  tout court , even 
in the quite narrow sphere in which I question it at all. Some years ago, I attended 
a seminar given by a prestigious American academic in Hamburg considering the 
economic analysis of the law. One of the German economists in the room asked 
the presenter why he had considered only economics that focused on material 
social cost and ignored the kind of economics that begins with the Kantian notion 
that the fundamental human entitlement is not to welfare, but to equal freedom. 
The presenter ’ s response was that this form of economics was not infl uential in 
the US. I do not doubt that the response was right, but these thoughts nevertheless 
raise the possibility that contemporary examples of law and economics scholar-
ship fail directly to latch onto law, not because economics and law are analytically 
forever distinct, but because these examples of law and economics involve bad 
economics and the study of law is one of the ways in which this can be brought 
home. 

 Whatever the truth of that, it seems clear that US-style law and economics also 
takes its cue from the loss model. It holds that it is with loss or harm that tort law 
is most deeply concerned. Hence, we have the idea that the aim of the law of neg-
ligence is to fi nd the lowest cost avoider and that it is deeply concerned with loss 
spreading. And most fundamentally, it is the commitment to the loss model that 
cannot be accepted, whatever particular form that commitment takes. 

 What could the relationship between tort law and loss be ?  One answer — the one 
suggested by law and economics — is that tort law is designed to minimise loss. The 
problem with that answer is that it is fl atly inconsistent with the law as it presents 
itself. As we have said, tort law is a law of wrongs. A defendant who batters, falsely 
imprisons or negligently injures another is conceptualised as a wrongdoer. It is not 
in the nature of the law to regard this person as a mere loss non-minimiser, as an 
agent acting merely ineffi ciently. This does not prove that loss minimisation is not 
what tort law is really all about, but the law does not seem to be about this. It seems 
to be about wrongdoing of some kind, and it is with this notion that the theory of 
tort law ought to begin. 17  
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 This leads the loss model to the notion that the causing of loss is wrongful, at 
least prima facie, and that is how the model operates in the Commonwealth. Recall 
that the model maintains that tort law is most fundamentally concerned with loss. 
The model therefore sees loss as the basic evil to be alleviated. Of course, how-
ever, practicalities demand that not all losses can be compensated. Thus, control 
mechanisms must be introduced to constrain liability. 18  

 There is a deep problem with this view, far deeper than its inability to provide 
an adequate account of the law, which inability is a mere symptom of this prob-
lem. The problem is that the loss model is based on notions inconsistent with the 
reality of the human condition. 

 Given human nature and the world in which we fi nd ourselves, causing loss to 
others is a fact of life. To take just a miniscule set of examples, I obtained a place 
at university that would have profi ted other potential students, a scholarship that 
others could have used, acquired a job that others want, live in a house that others 
prefer, am married to a woman who could make others happy, have friends who 
could devote themselves to other people and so on. I cause loss to people when 
I enter a queue ahead of them or press the button at traffi c lights to cross the road. 
I say things that people would prefer me not to say, think things that people would 
prefer me not to think, and so on and on. I cause people loss all the time. We all do. 
It is part of life. How, then, could it be appropriate to regard causing loss as even 
prima facie wrongful ?  19  

 I do not mean to deny that this feature of the human condition is a source 
of sadness and regret. On the contrary, naturally, it would be better were things 
otherwise. But building into one ’ s understanding of law the notion that things are 
even prima facie unjust unless they are otherwise is, frankly, otherworldly. It is 
reality denyingly utopian; the result of failing to look the human condition in the 
eye. It is an understanding fi t only for the law of the kingdom of heaven. 

 If loss is an evil, then life itself is evil and living a life with one ’ s eyes open to 
the consequences is an act of intentional evil. I cannot believe any of this. The loss 
model is not merely wrong, it is pathology. It is interesting to consider what it is 
about the modern world that makes it seem attractive to so many. It is impossible 
to imagine it thriving in, say, ancient Greece or the medieval Europe in which our 
law grew up. But I will not pursue that issue here. Our focus is on providing an 
alternative understanding of the law.  
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   II. A Kantian Understanding  

 If tort law is not most fundamentally concerned with loss, then what is it con-
cerned with ?  The Kantian answer is that it is concerned with freedom. Thus, we 
have Kant ’ s fundamental principle of law: 

  Any action is  lawful  if it can coexist with everyone ’ s freedom in accordance with a uni-
versal law, or if on its maxim the freedom of choice of each can coexist with everyone ’ s 
freedom in accordance with a universal law. 20   

 For our purposes, the most important feature of this principle is its commitment 
to equal maximum freedom. Individuals are entitled to the maximum amount of 
freedom possible consistent with the recognition of the same freedom in others. 

 Kant maintains that this principle generates a single innate right: 

   Freedom  (independence from being constrained by another ’ s choice), insofar as it can 
coexist with the freedom of every other in accordance with a universal law, is the only 
original right belonging to every man by virtue of his humanity. 21   

 So, freedom is defi ned as independence from constraint imposed by others ’  
choices. We must pause to examine this important idea. 

 The innate right generates an entitlement to be free of constraint imposed by 
the choices of others. A direct consequence of this principle is that constraint not 
imposed by others does not violate the innate right. We are constrained to walk on 
the earth, unable to fl ap our arms and take to the sky. But that is no encroachment 
on our freedom. The inability to fl y is not imposed on us by others. Importantly, 
the same is true when we are constrained in ways that are not the result of others ’  
choices. The fact that I was born means that there are fewer resources available for 
you, but that cannot be regarded as a violation of your freedom by me as it did 
not result from any choice of mine. In general, one is responsible only for one ’ s 
actions, and actions are behaviours that can be imputed to an agent. 22  

 We might make this point by distinguishing between moral and merely fac-
tual constraint. An individual is factually constrained if there is some impediment 
to her will. Moral constraint, on the other hand, is factual constraint that is the 
result of the action of another. In the following,  ‘ constraint ’  is used only in this 
latter sense. For us, then, a constraint is an interference with freedom in terms of 
another ’ s choice. 

 Moreover, both of the principles examined above demonstrate Kant ’ s commit-
ment to the protection of what is often referred to as external freedom, 23  here 
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 specifi cally conceptualised as the ability to live independently of the choices of 
others. This too must be stressed. The formulation of the innate right not only 
elucidates the content of that right, it also defi nes the operative conception of 
freedom. According to this understanding, freedom  is  independence from the 
constraint of others ’  choices. 

 Kant ’ s position is not that human life should be lived in splendid isolation from 
others or that the law should encourage this. It is that respect for individual free-
dom entails that individuals must be able to insist on independence if and when 
they choose. So, while one can accept that individuals must form associations if 
they are to live well, the point is that they must also be free to make their own 
decision to associate and leave entered associations if they choose to do so. On the 
Kantian understanding, the job of legal theory is not to paint a picture of the good 
life and the job of law is not to push people towards it. Rather, the task is to elu-
cidate and insist on the freedom that makes human fl ourishing even a possibility. 

 It is important to elucidate one further implication of the innate right: one is 
free to do anything that does not violate a right in another. Kant identifi es this 
with a specifi c principle, that of being beyond reproach. 24  I label it the  principle 
of innocence . 25  This can be illustrated by imagining that you and I are alone in the 
state of nature. In this condition, I am entitled to do as I will unless my action will 
violate the same entitlement in you. This entitlement is a product of my innate 
right. The restriction on my entitlement is a product of your innate right. Thus, if 
I perform an action that violates your freedom, that must  ipso facto  be a violation 
of your innate right. To put this negatively, if I do not violate your innate right in 
these circumstances, then I cannot have violated your freedom and thus cannot 
have wronged you. 

 Kant also accepts that human beings can acquire rights, eg, proprietary and 
contractual rights. Though we will not examine these aspects of his theory here, 
suffi ce it to say that I also violate your freedom if I violate your acquired rights. 
The central point at the moment is the negative one: if I do not violate your rights, 
I cannot have violated your freedom. The crucial upshot of this is that this legal 
theory is — at least at this point 26  — unconcerned with human needs and desires. 27  
Consequently, the theory of tort law based on this account is also indifferent to 
need and desire. 

 If that sounds unacceptably harsh, the following comments are in order. First, 
the position is not that the law as a whole, still less politics in general, should 
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ignore need and desire. The claim is only that these are not appropriate subjects 
for tort law. Second, the theory holds this view not out of a callous disregard for 
human need and desire, but out of respect for human freedom. Its thesis is that 
justice requires areas of law — of which tort law is one — focused on human free-
dom. Its thesis is not that human need and want ought everywhere to be ignored. 

 This is only the briefest outline of Kant ’ s legal theory, but it will suffi ce. It is not 
intended to provide a list of the rights we fi nd in tort law. Nor is it proposed as a set 
of fi rst principles from which tort law is to be derived. Rather, its chief importance 
is to reorient our thinking about tort law. For decades, we have been attempting 
to understand that law as society ’ s response to loss. That attempt has failed. This 
book adopts a different perspective and seeks to show that it provides a consider-
ably more powerful picture of the law of tort.  

   III. The Scope of Analysis and 
the Criticism of Tort Law  

 This book is an analysis of the principles of tort  liability . It maintains that those 
principles are better understood as protecting freedom than as responding to loss. 
This book is not an examination of tort law  tout court . Thus, it does not argue 
(though it does not deny) that tort law actually succeeds in protecting freedom. 
Whether it does so depends not only on the shape of its liability rules but also on 
the adequacy of its remedies. In that regard, there is a great deal of evidence to 
suggest that tort law is (or at least parts of tort law are) a disaster in this regard. 28  
Though this book does not focus on these issues, some brief comments are in 
order. 

 At heart, this criticism of tort law is concerned to show that the law fails to 
 provide an adequate social response to what we might call the problem of 
 incapacity. 29  It must be understood that the argument of this book is entirely con-
sistent with this criticism. In particular, the following points should be made. 

 The criticism under consideration holds that tort law provides the most impor-
tant social response to incapacity, but that this response is inadequate. Though 
some have thought that positions of the kind advanced here are in tension with 
this view, 30  on the face of it, the reverse is the case. 31  To put this into the  language 
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adopted here, tort law is a poor vehicle for responding to incapacity not only 
because of problems with the law ’ s remedial facility, but most fundamentally 
because it is not an attempt to deal with incapacity at all. On this view, then, the 
criticism of the status quo is in fact deepened as a result of the thesis advanced 
here, though that criticism is not now directed at tort law per se. 

 David Campbell has argued that perhaps the most objectionable feature of tort 
law is that it  ‘  prevents  general reform [of social response to incapacity], and it is 
highly arguable that tort should be abolished for just that reason ’ . 32  This, I think, is 
wrong. But it is important to see just why that is so. 

 Currently, tort law prevents reform. It does so because it is regarded as pro-
viding a more or less comprehensive response to incapacity and, despite wide-
spread acknowledgement of tort law ’ s failures in this regard, alternative responses 
seem to many to be undesirable or impractical. 33  In these circumstances, despite 
the fact that tort law is the worst solution to the problem of incapacity of all the 
alternatives, that it does not fail entirely to compensate for incapacity can appear 
to justify delaying necessary but controversial and diffi cult reform. Yet what is 
the fundamental problem here ?  For Campbell, it is tort law itself. According to 
the position advanced here, however, it is the false belief that tort law is properly 
regarded as a response to incapacity. 

 If the view advanced in this book were to be accepted, one consequence would 
be that tort law would no longer be viewed as society ’ s inadequate response to 
incapacity. That is not because the law would be viewed as an adequate response 
to incapacity; it is because it would be viewed as no response to incapacity what-
soever. Consequently, we would not view society as possessing a more or less com-
prehensive though poorly functioning mechanism for dealing with incapacity; we 
would view society as possessing no such (general) mechanism at all. This would 
achieve precisely what Campbell wishes the abolition of tort law to achieve. 

 That might appear to raise the following question: what, then, is the point of 
tort law ?  This book, of course, is an answer to that question. It should also be 
noted that moving away from the loss model and the idea that tort is to be viewed 
as society ’ s response to incapacity is likely dramatically to reduce the burdens 
placed on tort law in general, including on its remedies. This may be another area, 
then, in which the best way to save a phenomena is to shrink it 34  (here, though, 
the necessary shrinking is mainly conceptual). Ironically, then, the general reluc-
tance of these critics of tort law to entertain views of the kind advanced here is an 
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 35      Here I wish explicitly to exclude David Campbell from these comments, whose work and advice 
has been extremely important in the formation of my own views.  

 36      I hope that this brief discussion will have done something to undercut the unfortunate assump-
tion that positions of the kind advanced in this book are necessarily wedded to a particular political 
ideology, let alone the claim that they are essentially covert attempts to implement such ideologies. The 
world and, thankfully, my mind are more complicated places than these criticisms suggest.  

obstacle to the reform they ultimately seek. 35  Because they insist that tort law must 
be understood as a response to loss, closing their ears to legal theory that suggests 
the contrary, they perpetuate the damaging myth that society has such a response, 
albeit a poor one, when in fact it has none. 36  

 In short, these critics insist on interpreting tort law as an arm of the welfare 
state. This book argues that this is the wrong analysis. That argument says nothing 
itself about the welfare state. Naturally, there is far more to say on this issue, but 
that is not the subject matter of this book. It is time to begin our examination of 
tort liability.  

   IV. Three Foundational Principles  

 This chapter has presented three central principles. As noted, their chief impor-
tance is to reorient our thought regarding tort law. Because they will make appear-
ances in the chapters that follow, it will help to present them formally here: 

    Equal maximum freedom:  individuals are entitled to the maximum amount of 
freedom possible consistent with the recognition of the same freedom in others.  
   Innate right:  individuals are entitled to independence from others, specifi cally not 
to be subject to constraint.  
   Innocence:  individuals commit wrongs — ie, act illegally — only if they violate the 
rights of others.   

 These are the building blocks of the theory of tort law that follows.  
   


