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 1      See art 16 UDHR:  ‘ Men and women of full age  …  have  the right to marry and to found a family  ’ ; 
art 23 ICCPR:  ‘ The  right  of men and women of marriageable age  to marry and to found a family  shall 
be recognized ’ ; art 17(2) IACHR:  ‘ The right of men and women of marriageable age  to marry and to 
raise a family  shall be recognized ’  (emphasis added).  

 2      See      L-E   Pettiti   ,    E   D é caux    and    P-H   Imbert   ,   La Convention europ é enne des droits de l ’ homme. Com-
mentaire article par article   (  Paris  ,  Economica ,  1995 )  437 – 42   ;      S   Bartole   ,    B   Conforti    and    G   Raimondi   , 
  Commentario alla Convenzione europea per la tutela dei diritti dell ’ uomo e delle libert à  fondamentali   
(  Padua  ,  CEDAM ,  2001 )  374   .  

 3      According to the explanatory Note of the Presidium (19 October 2000, Charter 4473/1/00  REV 1, 
CONVENT  49), art 9 of the EU Charter is based on art 12 ECHR.  

 3 

   The Right (Not) to Become a Parent: 
From Assisted Reproduction 

to Adoptive Filiation   

   I. INTRODUCTORY REMARKS  

 MARRIAGE AND PROCREATION have been traditionally envisaged as 
co-dependent notions in human rights law. The wording of Article 12 
ECHR —  ‘ Men and women of marriageable age have  the right to marry 

and to found a family , according to the national laws governing the exercise of 
 this right  ’  (emphasis added) — would indeed suggest that marriage and procrea-
tion constitute a single complex right under the Convention. In all analogous 
international provisions, the right to found a family is also incorporated within 
the provision guaranteeing the right to marry, indicating two facets of the same 
right. 1  Notwithstanding the strength of the literal interpretation, the scholarship 
has propended for the existence of two distinct, albeit interrelated, rights. 2  This 
was also the preferred approach of the drafters of the more modern Article 9 of 
the EU Charter; in fact, while reproducing Article 12 ECHR (its declared model) 
almost verbatim, the provision juxtaposes two separate rights:  ‘  The right  to marry 
 and the right  to found a family shall be guaranteed in accordance with the national 
laws governing the exercise of  these rights  ’  (emphasis added). 3  Moreover, although 
there is no explicit reference to parenthood in the ECHR text, if Article 12 merely 
intended to protect conjugal life, the addition  ‘ and to found a family ’  would have 
been redundant; the equivalent expression in Article 17 IACHR,  ‘ to raise a family ’ , 
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 4          X and Y v Switzerland  ,  App No 8166/78 ,  ECmHR decision of   3 October 1978   , 244. What follows 
would suggest, rather incongruously, that the right to found a family may simply refer to marital life: 
 ‘ The applicants are married and have thus already founded a family. They consequently enjoy the 
right to respect of their family life as guaranteed by Article 8. ’  The case regarded the impossibility for a 
couple detained in separate facilities to enjoy conjugal privacy for the purposes of procreation; whereas 
clearly the right to marry exhausts its applicability once the couple has successfully inter-married, the 
fact of marriage should not be seen as absorbing the right to found a family when the married couple 
has faced impediments to producing offspring.  

 5          X v Belgium and The Netherlands  ,  App No 6482/74 ,  ECmHR decision of   10 July 1975   .  
 6      ibid.  
 7          Rees v UK  ,  App No 9532/81 ,  ECtHR judgment of   17 October 1986   , para 49.  
 8         See  Van Oosterwijck v Belgium  ,  App No 7654/76 ,  ECmHR report of   1 March 1979   , para 59:  ‘ Si le 

mariage et la famille sont effectivement associ é s dans la Convention comme dans les droits nationaux, 
rien ne permet toutefois d ’ en d é duire que la capacit é  de procr é er serait une condition fondamentale 
du mariage, ni m ê me que la procr é ation en soit une fi n essentielle  …  si l ’ impuissance est parfois con-
sid é r é e comme une cause de nullit é  du mariage, il n ’ en va g é n é ralement pas de m ê me pour la st é rilit é . ’   

 9      ibid, paras 59 – 61.  
 10      See      MK   Eriksson   ,   The Right to Marry and to Found a Family   :    A World-Wide Human Right   

(   Uppsala  ,  Iustus F ö rlag ,  1990 )  75   .  
 11      See Introduction, section IV.  

more clearly captures what in common parlance signifi es begetting and rearing 
children. 

 To some extent the case law developed under Article 12 confi rms the autonomy 
of the right to found a family, even though it also indicates that parenthood out-
side marriage does not come within the purview of this provision. According to 
the Commission in  X and Y v Switzerland ,  ‘ Article 12 recognises in fact the right 
of man and woman  …  to found a family  i.e. to have children  ’  (emphasis added). 4  
At the same time,  X v Belgium and The Netherlands  specifi ed that Article 12  ‘ does 
not guarantee the right to have children born out of wedlock ’ ; in fact, it  ‘ fore-
sees the right to marry and to found a family as one simple right ’ . 5  Apparently, 
unlike all other ECHR provisions, this article does not confer an  individual  right; 
according to the Commission, to attract the application of Article 12:  ‘ The exist-
ence of a couple is fundamental. ’  6  The Court in  Rees v UK  also seemed to favour 
an inter-dependent reading of the two guarantees in this provision, fi nding that 
 ‘ Article 12  …  is mainly concerned to protect  marriage as the basis of the family  ’  
(emphasis added). 7  

 This is not to say, however, that the capacity to procreate is a pre-condition 
for exercising the right to marry or that procreation is the only purpose of mar-
riage. These propositions were dismissed by the Commission in  Van Oosterwijck 
v Belgium  on the basis of common family law provisions in Europe, for instance, 
the observation that infertility is not usually a ground for annulment, 8  and that 
the certainty of irreparable infertility does not nullify a transsexual person ’ s 
right to marry. 9  As Eriksson pointed out, another possible argument in the same 
direction is that persons of advanced age are permitted to enter marriage in all 
jurisdictions. 10  

 It is also worth noting that, by contrast with the wide meaning of the notion 
of  ‘ family life ’  in Article 8, 11  the  ‘ family ’  referred to in Article 12 is limited to 
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 12          Margarita  Š ijakova and others v Former Yugoslav Republic of Macedonia  ,  App No 67914/01 ,  ECtHR 
decision of   6 March 2003   , para 3. It is not clear what purpose the addition  ‘ or the right to procreation ’  
serves; against the background of numerous rulings recognising the right to be a parent, it cannot be 
interpreted as a retraction of the  ‘ right to have children ’ . The Court arguably contests only the existence 
of a wider right to perpetuation of one ’ s genetic heritage beyond one ’ s offspring.  

 13          Evans v UK  ,  App No 6339/05 ,  ECtHR judgment of   10 April 2007    [GC], para 71.  
 14       X and Y v Switzerland  (n 4).  
 15           P   van Dijk   ,    F   van Hoof   ,    A   van Rijn    and    L   Zwaak    (eds),   Theory and Practice of the European Con-

vention on Human Rights  ,  4th edn  (  Antwerp  ,  Intersentia ,  2006 )  861   .  

 parenthood, ie, the nuclear family based on parents and immediate descendants. 
In   Š ijakova v Former Yugoslav Republic of Macedonia , the Court thus rejected the 
allegation that the vow of celibacy requested of the applicants ’  children in order 
to join the monastic order of the Macedonian Orthodox Church prevented them 
from having grandchildren, and hence founding a larger family; it noted, in fact, 
that  ‘ the right to have grandchildren or the right to procreation is not covered by 
Article 12 or any other Article of the Convention ’ . 12  

 At the same time, the individual right to become a parent outside the matrimo-
nial context, and even regardless of a co-parenting project as part of a couple, has 
been affi rmed under the more extensive right to respect for family life in Article 8. 
In  Evans v UK , the Court has thus established that a single individual ’ s right to 
become a parent is also protected under the  ‘ private life ’  limb of Article 8:  ‘  “ private 
life ” , which is a broad term, encompassing, inter alia, aspects of an individual ’ s 
physical and social identity including the right to personal autonomy, personal 
development and to establish and develop relationships with other human beings 
and the outside world  …  incorporates the right to respect for both the decisions 
to become and not to become a parent. ’  13  The relationship between respect for 
private and family life under Article 8 and the right to found a family in Article 
12 remains unclear. Rather controversially,  X and Y v Switzerland  found that:  ‘ An 
interference with family life which is justifi ed under Article 8 cannot at the same 
time constitute a violation of Article 12. ’  14  As van Dijk et al noted:  ‘ The fact that 
Article 12 is incorporated in the Convention independently of Article 8 also applies 
to the second element: the right to found a family. ’  15  This would suggest that an 
independent violation of Article 12 may occur even where the interference under 
Article 8 is justifi ed, and therefore a separate analysis of ECHR-compatibility  is 
required. 

 Whether protected by the Convention under Article 12 or as an expression of 
 ‘ private and family life ’ , the right to become a parent is not straightforward as 
regards the scope of obligations placed on States. Nor is the language of either 
provision suffi cient to establish whether the family aspirations safeguarded are 
confi ned to natural offspring or include social fi liation based on adoption. It is 
therefore necessary to turn to the case law for the purposes of determining whether 
the Convention guarantees a right to adopt a non-biological child in order to cre-
ate a family. The ECHR text also leaves unsettled further aspects of this putative 
right: the scope of permissible restrictions on the eligibility to adopt, any rules 



128 The Right (Not) to Become a Parent

 16      Declaration on Social Progress and Development proclaimed by UN General Assembly Resolu-
tion 2542 (XXIV) of 11 December 1969, art 4.  

 17      See      S   Sanz Caballero   ,   La familia en perspectiva internacional y europea   (  Valencia  ,  Tirant Lo 
Blanch ,  2006 )  53   .  

 18          VC v Slovakia  ,  App No 18968/07 ,  ECtHR judgment of   8 November 2011   , paras 120, 155. The 
procedure had been carried out immediately after a Caesarean delivery on the basis of consent given 
while in labour.  

on the irreversibility of adoption orders and the recognition of adoptive relations 
created under the different rules of a foreign jurisdiction. A further interpretive 
dilemma is whether, in light of present-day conditions, the right to found a fam-
ily can be said to embrace access to assisted reproduction techniques or the legal 
recognition of parenthood in respect of a child who is not genetically related to 
the aspiring parent (in case of recourse to donated gametes). The task of inter-
preting the Convention creatively so as to apply it to very novel questions, such as 
those arising under human fertilisation legislation, has fallen upon the Strasbourg 
authorities. The case law has also had to fi nd answers to other matters of contro-
versy left unresolved by the Convention ’ s text, such as prisoners ’  right to found 
a family with their partners, either through conjugal visits in prison facilities or 
human fertilisation services. The following sections will focus on the interpretive 
potential of the Convention in the aforementioned areas and the Court ’ s stance 
on these ongoing debates. Finally, the right not to become a parent will be assessed 
through the lens of the Strasbourg approach to the alleged right for women to ter-
minate unwanted pregnancies, as well as to any rights of potential fathers seeking 
to veto their partners ’  decision to abort.  

   II. PROCREATIVE RIGHTS: NEGATIVE AND POSITIVE 
OBLIGATIONS FOR STATES  

 Respect for the right to found a family presupposes fi rst and foremost a negative 
obligation on the part of States, which translates into the absence of constraints on 
family planning, such as the timing, number or spacing of children. This principle 
was expressly codifi ed at the international level in the Declaration on Social Pro-
gress and Development proclaimed by the UN General Assembly in 1969, accord-
ing to which:  ‘ Parents have the exclusive right to determine freely and responsibly 
the number and spacing of their children. ’  16  As Sanz Caballero suggested, 17  any 
demographic policy limiting the number of children a family may have would 
therefore be in manifest breach of the right to found a family, as would forced 
sterilisation, forced abortion and any coerced family planning methods. 

 A number of very recent judgments demonstrate that unlawful sterilisation is 
not entirely extraneous to the European continent. In  VC v Slovakia , the Court 
found that the sterilisation of a Roma woman without her informed consent vio-
lated Articles 3 and 8 of the Convention. 18  In respect of Article 3, the Court thus 
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 19      ibid, paras 106 – 07.  
 20      ibid, para 143.  
 21      See also     KH and others v Slovakia  ,  App No 32881/04 ,  ECtHR judgment of   28 April 2009   . Several 

Slovak women of Roma origin, unable to conceive again after Caesarean deliveries and suspecting that 
they had been sterilised without their knowledge during the operations, sued the hospitals concerned. 
The Court found that the impossibility for the applicants to obtain photocopies of their  medical 
records was in violation of arts 8 and 6 ECHR.  

 22      Roma women were found to be particularly at risk, due to a number of shortcomings in domestic 
practice (see  VC v Slovakia  (n 18) paras 146 – 49 and 152 – 53). See also     IG v Slovakia  ,  App No 15966/04 , 
 ECtHR judgment of   13 November 2012   , where the applicants referred to a number of publications 
pointing to a history of sterilisation of Roma women, which had originated under the communist 
regime in Czechoslovakia in the early 1970s and which they believed had infl uenced their own sterilisa-
tion (ibid, para 75).  

 23       VC v Slovakia  (n 18) paras 145, 154;  IG v Slovakia  (n 22) paras 150 – 51. In light of the fi nding 
under art 8, the Court considered it unnecessary to examine the complaint separately under art 12 
( VC v Slovakia  (n 18) paras 159 – 61;  IG v Slovakia  (n 22) paras 150-51).  

 24          NB v Slovakia  ,  App No 29518/10 ,  ECtHR judgment of   12 June 2012   , para 77.  
 25      See  IG v Slovakia  (n 22) para 122:  ‘ Her sterilisation was not a life-saving intervention, and neither 

the applicant ’ s nor her legal guardians ’  informed consent had been obtained prior to it. The procedure 

held:  ‘ sterilisation constitutes a major interference with a person ’ s reproductive 
health status  …  it bears on manifold aspects of the individual ’ s personal integ-
rity including his or her physical and mental well-being and emotional, spiritual 
and family life  …  [imposition of such medical treatment without the consent of 
a mentally competent adult patient] is to be regarded as incompatible with the 
requirement of respect for human freedom and dignity. ’  19  In addition to depriv-
ing a person of her reproductive capability and interfering with her autonomy as 
a patient, the sterilisation procedure has repercussions on her private and family 
life. 20  The Court also found that the reproductive health of Roma women was 
particularly at risk in Slovakia, 21  given a widespread practice of sterilisation of 
such women without informed consent; 22  consequently, the State had failed to 
comply with  ‘ its positive obligation to secure to them a suffi cient measure of pro-
tection enabling them to effectively enjoy their right to respect for their private 
and family life ’ . 23  

 The Court has further elaborated on these concepts in  NB v Slovakia , where it 
condemned as inconsistent with human dignity another severely fl awed consent 
to sterilisation sought while the patient was in labour and under the infl uence of 
medication, as well as being obtained on the basis of erroneous information:  ‘ such 
a way of proceeding, by removing one of the important capacities of the appli-
cant and making her formally agree to such a serious medical procedure while 
she was in labour, when her cognitive abilities were affected by medication, and 
then wrongfully indicating that the procedure was indispensable for preserving 
her life, violated the applicant ’ s physical integrity and was grossly disrespectful 
of her human dignity. ’  24  The most extreme case of violation of these rights is  IG 
and  others v Slovakia , where the applicants, also women of Roma ethnic origin, 
had been sterilised during Caesarean delivery in a medical institution under the 
authority of the Ministry of Health without their consent or even knowledge. 25  
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was therefore incompatible with the requirement of respect for her human freedom and dignity  …  
The fact that the doctors had considered the procedure necessary because the fi rst applicant ’ s life and 
health would be seriously threatened in the event of a further pregnancy cannot affect the position. ’   

 26          GB and RB v Moldova  ,  App No 16761/09 ,  ECtHR judgment of   18 December 2012   , paras 31 – 35. 
The ECtHR found the equivalent of  € 607 awarded by the domestic courts in respect of non-pecuniary 
damages to be considerably below the minimum level of compensation generally awarded by the Court 
in case of art 8 violations; the Court cited as an example     Codarcea v Romania  ,  App No 31675/04 , 
 ECtHR judgment of   2 June 2009   , where the Court had awarded the applicant  € 20,000.  

 27          Csoma v Romania  ,  App No 8759/05 ,  ECtHR judgment of   15 January 2013   , paras 60 – 68.  
 28          Vo v France  ,  App No 53924/00 ,  ECtHR judgment of   8 July 2004    [GC].  
 29      ibid, paras 75 – 85.  
 30           J   Marshall   ,   Personal Freedom through Human Rights Law ?    (  Leiden  ,  Martinus Nijhoff ,  2009 )  191   .  
 31      See     X and Y v The Netherlands  ,  App No 8978/80 ,  ECtHR judgment of   26 March 1985   ;     A v UK  , 

 App No 25599/94 ,  ECtHR judgment of   23 September 1998   ;     Okkali v Turkey  ,  App No 52067/99 ,  ECtHR 
judgment of   17 October 2006   .  

 32       Vo v France  (n 28) dissenting opinion of Judge Ress, para 1.  

 In addition to the preventative obligations outlined above, Article 8 also gives 
rise to reparatory obligations in cases of unlawful sterilisation. In  GB and RB 
v Moldova , the Court has indicated that where an individual was a victim of 
unlawful sterilisation, failure to provide adequate compensation in civil proceed-
ings against the hospital and the obstetrician guilty of medical negligence also 
amounts to a violation of Article 8. 26  Similarly,  Csoma v Romania  established that 
defi ciencies in the investigation into the doctor ’ s liability in cases of medical errors 
permanently impairing a woman ’ s ability to bear children breach Article 8. 27  

 Conversely, the Court has refused to uphold a positive obligation for States to 
protect the rights of pregnant women and their unborn children against involun-
tary abortion through criminal law. In  Vo v France , a case regarding a termination 
of pregnancy caused by medical negligence, the Court has found that the respond-
ent State was under no obligation to criminalise the unintentional homicide of 
the foetus. 28  Regrettably, the case only addressed the complaint from the view-
point of foetal rights under Article 2 rather than examining the mother ’ s rights 
under  Article 8 or 12. 29  As Marshall aptly observed:  ‘ The diversion of the Court 
along a defi nitional path of questions about when life begins and the nature and 
characteristics of her foetus led the court to lose sight of the relationship between 
the mother and her potential child, of the mother ’ s reproductive freedom and 
autonomy. ’  30  Marginalising the mother ’ s rights in a technical analysis of whether 
 ‘ everyone ’ / ‘ toute personne ’  in Article 2 applies to the unborn child, the judgment 
appears out of line with an important jurisprudential tenet on positive obliga-
tions under Articles 3 and 8 (as articulated in  A v UK ,  X and Y v The Netherlands , 
 Okkali v Turkey  etc), 31  namely that effective protection against third-party inter-
ference with a person ’ s bodily integrity and self-determination requires the deter-
ring effect of criminal law. Judge Ress, dissenting, had in fact highlighted that the 
obligation to protect unborn children  ‘ can only be discharged if French law has 
effective procedures in place to prevent the recurrence of such acts ’ . 32  It would 
appear, however, that the Court remains reluctant to require  criminalisation in 
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 33      In     Calvelli and Ciglio v Italy  ,  App No 32967/96 ,  ECtHR judgment of   17 January 2002   , it held that 
the procedural obligation under art 2 requires  ‘ an effective independent judicial system to be set up so 
that the cause of death of patients in the care of the medical profession, whether in the public or the 
private sector, can be determined and those responsible made accountable ’  (para 49; see also     Belenko 
v Russia  ,  App 25435/06 ,  ECtHR judgment of   18 December 2014   , para 76). However, it did not establish 
a right to have criminal proceedings instituted:  ‘ if the infringement of the right to life or to personal 
integrity is not caused intentionally, the positive obligation imposed by Article 2 to set up an effective 
judicial system does not necessarily require the provision of a criminal-law remedy in every case. In 
the specifi c sphere of medical negligence the obligation may for instance also be satisfi ed if the legal 
system affords victims a remedy in the civil courts, either alone or in conjunction with a remedy in the 
criminal courts, enabling any liability of the doctors concerned to be established and any appropriate 
civil redress, such as an order for damages and for the publication of the decision, to be obtained. Dis-
ciplinary measures may also be envisaged ’  ( Calvelli , para 51; see also     Gray v Germany  ,  App 49278/09 , 
 ECtHR judgment of   22 May 2014   , para 81).  

 34      See  Vo v France  (n 28) para 84:  ‘ At European level, the Court observes that there is no consensus 
on the nature and status of the embryo and/or foetus  …  although  they are beginning to receive some 
protection  in the light of scientifi c progress and the potential consequences of research into genetic 
engineering, medically assisted procreation or embryo experimentation. At best,  it may be regarded 
as common ground between States that the embryo/foetus belongs to the human race  ’  (emphasis added).  

 35       Vo v France  (n 28) dissenting opinion of Judge Ress, para 4.  
 36      ibid, dissenting opinion of Judge Mularoni joined by Judge Str á  ž nick á .  

respect of medical  negligence as opposed to intentional harm (as already shown 
in  Calvelli and Ciglio v Italy ). 33  Arguably, the impact of the interference on the 
victims and the deterring focus of the law in gross negligence and intentional 
harm cases would suggest that the distinction should not be overrated; the pres-
ence or absence of mens rea should rather be taken into account for the purposes 
of sentencing limits, not liability. Moreover, in order for the Court to ascertain 
the existence of a positive obligation to prevent involuntary abortion, it was suf-
fi cient to acknowledge that some form of protection is guaranteed in all  European 
legal  systems. 34  As Judge Ress noted:  ‘ Specifi c laws on voluntary abortion would 
not have been necessary if the foetus did not have a life to protect and was fully 
dependent till birth on the unrestricted wishes of the pregnant mother. ’  35  Fur-
thermore, as Judge Mularoni argued:  ‘ The political community is engaged at both 
national and international level in trying to identify the most suitable means of 
protecting, even prenatally, human rights and the dignity of the human being 
against certain biological and medical applications. ’  36  All this suggests that the 
Convention should be read as prescribing an obligation to take  effective  measures 
to pre-empt interferences with the life of the unborn child against the wishes of 
the expectant mother. 

 Another aspect of reproductive freedom claimed in Strasbourg proceedings is 
the choice of home birth. It was thus alleged before the Court that being denied 
the opportunity to give birth at home, due to the dissuasive effect of criminal leg-
islation against such assistance by health professionals, violates the right to respect 
for private and family life. The claim was met with a mixed response. In  Ternovszky 
v Hungary , the Court accepted that restrictions may be applied to the right to choice 
in matters of child delivery, in principle protected by Article 8, given the State ’ s 
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 37          Ternovszky v Hungary  ,  App No 67545/09 ,  ECtHR judgment of   14 December 2010   , para 24.  
 38      ibid, para 26.  
 39          Dubsk á  and Krejzov á  v Czech Republic  ,  App Nos 28859/11; 28473/12 ,  ECtHR judgment of  

 11 December 2014   , paras 93 – 101. The case was referred to the Grand Chamber on 1 June 2015.  
 40      See ibid, paras 93 – 95 and 97.  
 41          Abdulaziz, Cabales and Balkandali v UK  ,  App Nos 9214/80; 9473/81; 9474/81 ,  ECtHR judgment 

of   28 May 1985   , para 62.  
 42      Defi nition borrowed from       P   Morozzo Della Rocca   ,  ‘  Rifl essioni sul rapporto tra adozione e 

procreazione medicalmente assistita  ’  ( 2005 )  1      Il diritto di famiglia e delle persone    211    .  
 43      See       P   Murat   ,  ‘  Filiation et vie familiale  ’   in     F   Sudre    (ed),   Le droit au respect de la vie familiale au 

sens de la Convention europ é enne des droits de l ’ homme   (  Brussels  ,  Nemesis-Bruylant ,  2002 )  161    :  ‘ la fi li-
ation est une donn é e  é minemment culturelle, impossible  à  ramener  à  l ’ enregistrement d ’ un facteur 
purement biologique, parce qu ’ il ne s ’ agit pas d ’ assurer de mani è re fi able une simple  “ tra ç abilit é  ”  de la 
reproduction humaine, mais plut ô t d ’ instituer des individus dans un ordre social. ’   

wide margin of appreciation and the ongoing medical debate on whether home 
birth carries signifi cantly higher risks than giving birth in hospital. 37  At the same 
time, it found that  ‘ the matter of health professionals assisting home births is sur-
rounded by legal uncertainty prone to arbitrariness ’ , 38  in breach of the expectant 
mother ’ s Article 8 right. Conversely, in  Dubsk á  and Krejzov á  v Czech Republic , the 
Court upheld the prohibition on midwives assisting home birth, primarily in light 
of the absence of European consensus on this matter of healthcare policy, involv-
ing decisions as to the allocation of resources between hospitals and an adequate 
emergency system for home births. 39  Signifi cantly, while recognising the mother ’ s 
autonomy as regards procreative choices, the judgment also stressed the State ’ s 
responsibility towards vulnerable individuals such as newborns, referring to the 
risks arising from unexpected complications during home delivery. 40  

 Abstention from interfering with the decision to become a parent can be 
 analysed as including a more subtle obligation not to prevent a couple from living 
together. Article 12 has thus allowed the Court to read a right to cohabitation for 
spouses into Article 8 on the basis that starting a family requires the possibility to 
live together. It was in fact held in  Abdulaziz, Cabales and Balkandali v UK  (a case 
regarding the refusal to issue an entry visa to an alien intending to reunite with a 
resident spouse) that  ‘ the expression  “ family life ” , in the case of a married couple, 
normally comprises cohabitation. The latter proposition is reinforced by the exist-
ence of Article 12 (art. 12), for it is scarcely conceivable that the right to found a 
family should not encompass the right to live together ’ . 41  

 The exact scope of positive obligations in connection with the right to found 
a family remains, however, more controversial. Nor is the conceptual bound-
ary between negative and positive obligations always clear-cut. Undoubtedly, to 
reduce the right to be a parent to self-determination in respect of biological pro-
creation would be to ignore the institution of social fi liation, defi ned as fi liation 
established with public authorisation or support. 42  Moreover, the Convention 
cannot remain indifferent to modern developments in the fi eld of human fertili-
sation and legal recognition of the assumption by individuals of a parental role in 
respect of  children genetically unrelated to them. 43  Recent case law has cast light 
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on  obligations arising for States under the Convention in both these areas; they are 
the subject of the following sections.  

   III. ACCESS TO ASSISTED REPRODUCTION SERVICES AND 
NON-GENETIC ATTRIBUTION OF PARENTHOOD  

 Even before the Strasbourg authorities had had an opportunity to pronounce on 
the matter, academic commentators inquired whether it is possible to derive a 
right to assisted reproduction services from Article 8 (the right to respect for pri-
vate and family life) and/or Article 12 (the right to found a family). 44  That said, 
there was some scepticism as to a future re-interpretation of the Convention in 
the sense of placing a positive duty on States parties to provide human fertilisation 
treatment to infertile couples. 45  Clearly, such a right was not contemplated at the 
time that the ECHR was drafted; if, however, the vast majority of States provide 
such services, one cannot exclude that their availability might become manda-
tory in the future, although it is unlikely that they would have to be provided free 
of charge (in fact, the European Court remains reserved whenever rights involv-
ing economic resources are alleged). It is also questionable whether Convention 
requirements could extend to the regulation of rather specifi c aspects of the law, 
such as the techniques of assisted reproduction permitted, posthumous father-
hood following insemination after the death of the donor, or the possibility of two 
legal parents of the same sex. 

 What can be maintained as a matter of extant Convention law is that access to 
assisted procreation treatment falls under the application of Article 8. In  Dickson 
v UK , the Court expressly found that  ‘ the refusal of artifi cial insemination facilities 
concerned [the applicants ’ ] private and family lives, which notions incorporate 
the right to respect for their decision to become genetic parents ’ . 46   SH v Austria  
further refi ned this position, confi rming that not only do the new reproductive 
technologies engage Article 8, but that provision guarantees a right to access to 
such services; it thus indicated that  ‘ the  right  of a couple to conceive a child and 
 to make use of medically assisted procreation  for that purpose is also protected by 
Article 8, as such a choice is an expression of private and family life ’  (emphasis 
added). 47  The location of the legal basis for procreative rights is not immaterial. 
As Mulligan notes:  ‘ If they are protected by the right to respect for private life then 
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they are enjoyed by all people, married, in a relationship or single. ’  48  This obviates 
the problems raised by the Strasbourg emphasis, in the examination of Article 12 
complaints, on marriage and on the existence of a couple as a pre-condition for 
founding a family. 49  The outstanding questions are whether an individual is enti-
tled to exercise the aforementioned right of recourse to assisted reproduction at 
any time and whether they may avail themselves of any reproductive technologies 
scientifi cally available or only of those permitted under domestic legislation. 

 The Court has been rather reluctant to expand the scope of obligations in this 
connection and to interfere with the policy choices of ECHR States. Bioethics 
remains an area of particularly wide margin of appreciation; in fact, the Court 
has recognised the sensitive and controversial nature of legislative decisions in this 
fi eld, as well as fi nding that the absence of European consensus justifi es an impor-
tant measure of judicial self-restraint. As recalled above, in  Vo v France , the Grand 
Chamber held that, given the absence of a European consensus on the scientifi c 
and legal defi nition of when life begins, States retained a wide margin of apprecia-
tion in deciding whether the right to life applies to the foetus and thus if medical 
errors resulting in involuntary abortion are covered by homicide and manslaugh-
ter laws. 50  More specifi cally on human fertilisation laws, in  Evans v UK , the Court 
held that  ‘ since the use of IVF treatment gives rise to sensitive moral and ethical 
issues  …  and since the questions raised by the case touch on areas where there is 
no clear common ground amongst the member States, the Court considers that 
the margin of appreciation to be afforded to the respondent State must be a wide 
one ’ . 51  Consequently, the Strasbourg authorities have refrained from a prescriptive 
approach to the circumstances under which human fertilisation treatment ought 
to be made available. 

 One aspect on which the case law has remained conservative is the alleged right 
to assisted reproduction techniques involving donated gametes and the subsequent 
attribution of parental status to a person in relation to a child who is not geneti-
cally related to them. It is worth noting that this technique, known as heterolo-
gous fertilisation, has received a mixed treatment in the scholarly literature. It has 
indeed been suggested by some that it should be prohibited altogether, in so far as 
it affects the certainty of fi liation and the identity of the child, or restricted to cou-
ples affl icted by certain forms of infertility or genetically transmissible  diseases. 52  
It could be argued, however, that any concerns regarding the child ’ s identity aris-
ing out of non-biological parenthood are superseded by the widespread legal and 
social acceptance of the analogous phenomenon of adoption. 
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 The Court was presented with this dilemma in  SH and others v Austria , in 
which two infertile married couples complained about the prohibition on the 
use of donated gametes for the purposes of  in vitro  fertilisation (IVF) and the 
absolute prohibition of the donation of ovum cells. 53  They lamented the inabil-
ity to conceive a child genetically related to one parent, in so far as the law only 
allowed homologous procreation techniques, using both male and female gametes 
from the spouses or cohabiting partners. For the Chamber initially seized with 
the application, the right of couples to procreate by availing themselves of assisted 
reproduction techniques fell within the ambit of Article 8 (rather than Article 12), 
as the decision to resort to such treatment constituted a form of exercise of the 
right to private and family life. The ruling found that the impugned law amounted 
to a violation of Article 14 taken in conjunction with Article 8, in so far as it dis-
criminated between infertile couples and couples who were not reliant on donated 
gametes to procreate. 54  

 The Grand Chamber judgment reversed that position, maintaining that the 
 Austrian legislature had not exceeded its margin of appreciation in respect of 
third-party gamete donation for the purposes of artifi cial procreation. Although 
the restrictions complained of were seen as  ‘ involving an interference with the 
applicants ’  right to avail themselves of techniques of artifi cial procreation ’ , 55  the 
Court was not prepared to fi nd them in breach of the Convention. This seems to 
be primarily due to two considerations. Firstly, artifi cial reproduction with the use 
of donated gametes goes beyond the couple (ie, their genetic contribution) and 
thus potentially requires a positive obligation to authorise third-party donation. 56  
Secondly, the Court concentrated on the precautionary principle governing the 
dissociation between genetic and legal parenthood:  

 the fi eld of artifi cial procreation is developing particularly fast both from a scientifi c 
point of view and in terms of the development of a legal framework for its medical appli-
cation  …  it is particularly diffi cult to establish a sound basis for assessing the necessity 
and appropriateness of legislative measures, the consequences of which might become 
apparent only after a considerable length of time. It is therefore understandable that the 
States fi nd it necessary to act with particular caution in the fi eld of artifi cial  procreation.  57   

 As Scherpe recalls, however, the dissociation between genetic and legal parent-
hood was already accommodated by the domestic legislation at stake, in the 
context of adoption and sperm donation for the purposes of  in vivo   fertilisation 
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( permitted by  Austrian law in the event of male infertility in the  couple). 58  Invok-
ing, moreover, the complex underlying social and ethical questions on which no 
consensus had yet been reached, the judgment restored the wide margin of appre-
ciation reserved to States in highly divisive and culturally dependent  matters. 59  
The Grand  Chamber stated that although there was a  ‘ clear trend in the legisla-
tion of Contracting States towards allowing gamete donation  …  which refl ect[ed] 
an emerging European consensus ’ , that consensus was not  ‘ based on  settled and 
long-standing  principles ’  and thus did not  ‘ decisively narrow the margin of appre-
ciation ’  (emphasis added). 60   Unsurprisingly, this qualifi ed threshold for consen-
sus has been criticised by dissenters as  ‘ potentially extending the States ’  margin 
of appreciation beyond limits ’ . 61  The introduction of a time factor into the  ‘ con-
sensus ’  equation (the requirement for it to be  ‘ settled and long-standing ’ ) is 
particularly questionable with reference to aspects of Article 8 which have only 
recently emerged as a legal issue due to technological advances, and thus cannot 
be expected to have a long regulatory tradition. 

 Commentators have found the Grand Chamber judgment in  SH  disappoint-
ing on several other grounds. As Gallus appositely noted, the Court accepted that 
the restrictive nature of Austrian law was mitigated by the possibility for couples 
needing donated gametes to travel abroad in order to benefi t from medically 
assisted procreation; this recommendation of  ‘ procreative tourism ’  calls into ques-
tion the importance of the ethical values purportedly underwriting the regulation 
of assisted reproduction. 62  Moreover, according to Harris et al,  ‘ it is arguable that 
where a couple can procreate by whatever means, the state should not impose 
unreasonable restrictions on their possibility of doing so ’ . 63  Admittedly, an obliga-
tion under the ECHR to recognise the legal parenthood of the spouse who does 
not have a genetic contribution to the creation of the embryo is disputable. By 
contrast, the member of the couple who does possess the biological capacity to 
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have a child genetically related to them should not be prevented from doing so by 
resorting to donated gametes; their spouse can establish a legal tie with the child 
thus born through subsequent adoption, which confers the same rights and obli-
gations without distorting the biological truth. 

 The judgment has nevertheless signalled that this area of ECHR law is one in 
transition:  ‘ Even if it fi nds no breach of Article 8 in the present case, the Court 
considers that this area, in which the law appears to be continuously evolving 
and which is subject to a particularly dynamic development in science and law, 
needs to be kept under review by the Contracting States. ’  64  According to Mulligan: 
 ‘ Though this decision exhibited a high level of deference to the national rules, the 
Court did take the time to warn the Austrian government that it was under a duty 
to ensure that its laws keep up to date with developments in this dynamic and 
evolving area of science. ’  65  

 It is worth noting, on the other hand, that the majority view in  SH  has also been 
criticised for going too far in recognising a right to benefi t from advances in medi-
cal science for procreative purposes. The separate opinion of Judge De Gaetano 
is thus even more conservative than the majority, in that it suggests that assisted 
reproduction techniques are contrary to human dignity altogether and that  ‘ the 
 “ desire ”  for a child cannot  …  become an absolute goal which overrides the dignity 
of every human life ’ . 66  It cannot be seen why the assistance of medical science 
(including regenerative medicine) is acceptable to improve any other functions 
of the human body, with a view to prolonging human life span and bettering the 
quality of life, but not the reproductive function. Gallus pointed out (correctly 
in my view) that human dignity is not incompatible with all procreation non-
natural, and thus the objection should not be against assisted reproduction per se, 
but its commercial or eugenic abuses. 67  

 The Strasbourg institutions have manifested the same deferential approach 
in respect of the regulation of parental rights for children conceived through 
 artifi cial insemination with donor gametes (as allowed by domestic legislation). 
In  Kerkhoven and Hinke v The Netherlands , 68  the Commission in fact refused to 
take a stand on the issue of attribution of parental rights to the lesbian partner 
of a woman having conceived a child through assisted reproduction, despite the 
fact that she had assumed a parental role since the child ’ s birth. 69  Whilst agreeing 
that the impossibility of the non-biological carer establishing legal ties with the 
child could have practical consequences in the event of the death of the biological 
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mother or the breakdown of the couple ’ s relationship, the Commission found that 
the Convention placed no positive obligation on a State to recognise the parental 
authority of a woman other than the biological mother. 70  This position was fur-
ther reinforced by the fact that the relationship between two same-sex partners 
was not, at the time, recognised as  ‘ family life ’  within the meaning of  Article 8. 71  
In reference to the discrimination claim, when compared to heterosexual de facto 
couples, the Commission held that  ‘ as regards parental authority over a child, a 
homosexual couple cannot be equated to a man and a woman living together ’ . 72  
The decision is therefore largely decided on the basis of heteronormativity, rather 
than casting light on the circumstances under which a non-biological carer ought 
to be recognised as a parent in the eyes of the law. 

 This question returned before the Court in a case regarding the denial of legal 
parenthood in respect of a child (born through assisted reproduction with donor 
gametes) in favour of the mother ’ s transsexual female-to-male partner who effec-
tively acted as a father. In  X, Y and Z v UK , the Court relied once again on the lack 
of consensus in Europe to refuse to read positive obligations into the Convention: 
 ‘ The Court observes that there is no common European standard with regard to 
the granting of parental rights to transsexuals  …  [nor] with regard to the manner 
in which the social relationship between a child conceived by AID and the per-
son who performs the role of father should be refl ected in law  …  the respondent 
State must be afforded a wide margin of appreciation. ’  73  It would seem that the 
partner ’ s transsexuality was not a decisive factor; in fact, the Court referred to a 
more general absence of an obligation to recognise parental rights to  ‘ the person 
who acts as a father ’ . 74  In addition to the wide discretion resulting from the lack 
of European consensus, the Court also relied on a precautionary approach:  ‘ at the 
present time there is uncertainty with regard to how the interests of children in Z ’ s 
position can best be protected  …  and the Court should not adopt or impose any 
single viewpoint. ’  75  

 Whilst no legal ties arise  as of right  between a child born through assisted repro-
duction and genetically unrelated de facto carers, the Strasbourg authorities have 
established that the mere biological tie between such a child and the sperm donor 
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is an insuffi cient indicator of family life. In  JRM v The Netherlands , the Commis-
sion held that  ‘ the situation in which a person donates sperm only to enable a 
woman to become pregnant through artifi cial insemination does not of itself give 
the donor a right to respect for family life with the child ’ . 76  The applicant in those 
proceedings had accepted to act as a donor for a lesbian couple, with an under-
standing that the latter would have exclusive custody of the child. His claim to a 
right to maintain contact with the child failed on account of a number of factors: 
the initial agreement with the lesbian couple, the scarce contact between the donor 
and the baby during his fi rst few months of life, and his lack of contribution to 
raising the child, fi nancially or otherwise. Therefore, according to the Commis-
sion, the relationship between the sperm donor and the child did not qualify as 
 ‘ family life ’  within the meaning of Article 8. The decision further clarifi ed that 
the different treatment of a sperm donor as opposed to a natural father did not 
amount to discrimination in so far as their situations were not equivalent. 77  

 This approach fi nds support in the scholarly literature. According to Coussirat-
Coust è re, a different legal treatment between natural or legitimate fathers and 
gamete donors is justifi ed not only by the disparity of their circumstances, but also 
by the need to safeguard the best interests of the child conceived through assisted 
reproduction. 78  As discussed in the previous chapter, the case law suggests that, at 
least where no commitment corroborates the genetic link, the important test is 
whether or not there was ever a life project between the donor and the biological 
mother at the time of conception; in the context of natural procreation, where that 
was the case, the Court in fact found that there was family life between the child 
and the biological father, despite the breakdown of the relationship before the 
child ’ s birth and the lack of opportunity to maintain contact with the child. 79  It 
would seem that where a man acts as a sperm donor with no intention of playing 
a part in the child ’ s life, the protection of Article 8 will remain unavailable, save 
for a subsequent change in circumstances suffi cient to indicate the father ’ s com-
mitment and support. 

 It has already been indicated that the Court refrains from close regulation of 
medically assisted procreation; however, in the presence of major incongruities 
within a domestic legal system, it appears willing to intervene. Thus, in  Costa 
and Pavan v Italy , the Court was prepared to fi nd that the prohibition of access 
to IVF and embryo pre-implantation genetic testing to couples seeking to avoid 
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the transmission of genetic diseases to their descendants was incompatible with 
 Article 8. 80  The applicants were healthy carriers of cystic fi brosis; the disease had 
been transmitted to their fi rst child and they had terminated a subsequent preg-
nancy when the foetus was diagnosed with the same pathology. They wished to 
resort to IVF and pre-implantation diagnosis, which would have allowed for the 
genetic screening of the embryos; however, under the relevant legislation, IVF 
treatment was only available to infertile couples or couples in which the man had 
a sexually transmissible disease, whereas the selection of embryos for eugenic pur-
poses was prohibited. Signifi cantly, the Court found that  ‘ the applicants ’  desire to 
conceive a child unaffected by the genetic disease of which they are healthy car-
riers and to use [assisted reproduction technology] and [preimplantation genetic 
diagnosis] to this end attracts the protection of Article 8, as this choice is a form 
of expression of their private and family life ’ . 81  The Court unanimously found 
that the law preventing healthy carriers of genetic diseases from resorting to IVF 
and embryo screening, whilst allowing medically-assisted abortion if the foetus 
showed symptoms of a genetic disease, was intrinsically inconsistent, and hence 
violated the couples ’  Article 8 rights. 82  In fact, the purported aim of protecting the 
health of the mother and the child and avoiding eugenic abuse was not properly 
served by prohibiting screening and yet permitting, on the exact same grounds, 
an abortion, which had a more detrimental impact. Since the means employed 
to achieve the aims pursued were not the least intrusive, the legislative measure 
was found to be disproportionate. The judgment further relied on a comparative 
analysis suggesting that embryo screening on medical grounds was either permit-
ted or not subject to specifi c regulation in most States (with a very small minority 
banning it). 83  

 It is not clear whether, in the absence of legislation permitting abortion on 
grounds of diagnosed genetic disease, the claimants would have been successful. 
The Court placed, in fact, great emphasis of this inconsistency:  ‘ the applicants ’  
complaint does not concern the question whether, taken alone, the ban  …  is com-
patible with Article 8 of the Convention. The applicants complain of a lack of 
proportionality of such a measure given that Italian law does allow them to abort 
the foetus if it is affected by the disease of which they are carriers. ’  84  The Court was 
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also careful to dismiss the respondent government ’ s submission that the couple 
alleged a  ‘ right to a healthy child ’ , adducing that the purpose was limited to detect-
ing a specifi c disease of particular gravity rather than all possible disorders. 85  
Arguably, the Court could have gone further and established a right to have a 
child free from foreseeable serious diseases, regardless of the availability of abor-
tion. It should be recalled that the applicants did not seek a  ‘ designer baby ’  with 
whimsically selected traits; they merely wished to ensure that their second child 
would not be affl icted by the life-threatening disease of their fi rst child. It would be 
neither in the interests of the parents nor those of the resulting child to deny access 
to available pre-emptive medical solutions under the circumstances. Admittedly, 
the Court might be ill-equipped at this stage to address the wider bioethical ques-
tions associated with eugenic selection, and a narrow focus served to preserve the 
legitimacy of the ruling. In any event, after the caution manifested in  SH v Austria , 
the  Costa and Pavan  judgment indicates that, while still reserved, the European 
scrutiny of human fertilisation legislation and practice is increasingly active, 86  and 
that the scope of the margin of appreciation in the fi eld of bioethics is likely to be 
progressively reduced in the near future. 

 Another particularly controversial aspect of assisted fertilisation law regards 
consent to the use of one ’ s genetic material and respect for the decision to become 
or not to become a parent. The diffi cult human rights ramifi cations of the regula-
tion of human fertilisation are illustrated by the tragic facts in  Evans v UK . Before 
undergoing cancer treatment that would have prevented her from producing 
ova in the future, the applicant had embarked upon IVF together with her then 
partner, so that the embryos created with both their gametes could be frozen and 
implanted at a later stage. Subsequently, however, the couple had separated and 
the former boyfriend had contacted the clinic to withdraw consent to the use of 
the embryos and request their destruction. According to the relevant domestic 
legislation, each of the parties retained the right to withdraw consent up to the 
moment of the implantation, and the English courts had strictly upheld that prin-
ciple. Before the Strasbourg Court, the applicant claimed that depriving her of 
the only opportunity of having a child biologically related to her amounted to an 
infringement of her right to respect for private and family life under Article 8. She 
argued that her boyfriend had given her assurances that he would not revisit his 
decision and that, had she conceived naturally prior to the separation, he would 
not have been able to change his mind during the pregnancy. She further main-
tained that the fertilisation treatment was much more exacting for the female par-
ticipant and therefore her wishes ought to prevail. 

 The Grand Chamber, like the Chamber rendering the initial judgment, accepted 
that private life encompasses a right to respect for one ’ s decision to become or not 
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to become a parent. 87  The State was therefore expected to balance the incompatible 
rights of the applicant and her former partner and, in doing so, it enjoyed a wide 
margin of appreciation, given the disparity of national approaches to the fi eld of 
bioethics. 88  In particular, the Grand Chamber held that  ‘ the absolute nature of the 
rule served to promote legal certainty and to avoid the problems of arbitrariness 
and inconsistency inherent in weighing, on a case-by-case basis, what the Court 
of Appeal described as  “ entirely incommensurable ”  interests ’ . 89  The ECtHR con-
sidered that the requirement in the English statute for continued consent until the 
implantation of the embryo could be validly applied even in the case of a woman 
who had no other chance of having a child biologically related to her; moreover, 
the situation allegedly disclosed no discrimination when compared with women 
who could conceive naturally  ‘ because the reasons given for fi nding that there was 
no violation of Article 8 also afford a reasonable and objective justifi cation under 
Article 14 ’ . 90  

 It is regrettable that the Court did not evaluate the rigid application of Eng-
lish law as inconsistent with the need to ensure a fair balance between competing 
rights, in light of the facts of each particular case. It could indeed be argued that 
blanket statutory frameworks are intrinsically disproportionate, in that they do 
not allow for a scrutiny of individual circumstances and the accommodation of 
exceptional situations. Regardless of where one might think the fair balance lay 
and what the substantive outcome in  Evans  should have been, it is undeniable that 
this was an exceptional case and English law, as expressed in the statute and as 
interpreted by the domestic courts, made no allowance for exceptional situations. 
Moreover, as Gallus observed, the emphasis on legal certainty leads to the prefer-
ence of the general and abstract norm over the analysis of its application to the 
individual case, which would be closer to the quest for equity, and this approach 
is incompatible with the principle of effective protection of Article 8 rights. 91  
A bright-line rule incapable of a case-specifi c analysis means that the question of 
whose interests should prevail under the circumstances and what each party has 
to lose could not form the object of ad hoc deliberation. By defi nition, this goes 
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against the notion of proportionality, as demonstrated by the consistent condem-
nation of infl exible blanket measures in Strasbourg proceedings; examples include 
irreducible life sentences, the prohibition on prisoners ’  right to vote and prisoners ’  
lack of access to assisted reproduction facilities. 

 Thus, the Grand Chamber in  Vinter v UK  deemed the entirely unreviewable 
nature of life sentences incompatible with Article 3, as the protection of the public 
and the deterring effect of criminal legislation could not justify the complete lack 
of an opportunity for detainees to demonstrate, through a case-by-case review 
mechanism, that they no longer posed a risk to society. 92  In  Dickson v UK , the 
lack of a proper case-by-case analysis of prisoners ’  requests for assisted reproduc-
tion services was incapable of assessing whether a restriction was proportionate 
in a specifi c situation and therefore the national authorities had not struck a fair 
balance. 93  Similarly, in  Hirst v UK (No 2) , the Grand Chamber found that the 
automatic disenfranchisement of all convicted prisoners was disproportionate in 
so far as it disregarded the nature of the offence or the length of the sentence. 94  
Another example is  Shofman v Russia , where the Court condemned the rigidity of 
time bars on instituting proceedings for disavowal of paternity, which could not 
take into account the circumstances preventing the applicant to do so earlier. 95  
Even in areas of great sensitivity such as euthanasia, the Court stressed the need 
for evaluation of individual cases; in  Pretty v UK , the Court thus accepted that the 
prohibition on assisting a person to commit suicide was not disproportionate in 
so far as the requirement for the consent of the Director of Public Prosecutions to 
indict allowed for exceptions. 96  

 A bright-line rule is also perforce discriminatory, in that it treats unlike cases 
alike, without the possibility of differentiating between someone in Ms Evans ’  
position and a woman whose reproductive capacity was still intact and who 
could resort to fertilisation treatment again in the future. This incapacity of the 
impugned statutory regime to distinguish between radically different situations 
could have been analysed as reverse discrimination (according to the Court ’ s 
approach in  Thlimmenos v Greece ). 97  Lind noted another possible objection against 
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the  English human fertilisation regime: while it offers formal equality between 
men and women (in that both can withdraw consent before implantation), in 
practice it indirectly discriminates against women, because the mutual consent 
proviso can only ever apply to women; men can, in fact, store sperm and use it 
later unilaterally, whereas ova storage is less successful and thus women depend 
on the creation of embryos, which subjects them to the male veto. 98  Despite these 
various inequities in the statute under scrutiny, the Court abdicates from a control 
of proportionality on the basis that the dilemma before it is too sensitive and is 
thus better left to national authorities. This view is unsatisfactory and inconsistent 
with the Court ’ s general stance that the domestic margin of discretion, albeit wide 
in matters of morality, is not unfettered and does not oust European supervision. 

 A balance of harms should always be possible notwithstanding the  ‘ incommen-
surability ’  of the rights at stake. In fact, in most cases the competing rights will not 
be of the same nature (eg, privacy versus free speech), and this does not make the 
case unjusticiable or a  ‘ political question ’ . Arguably, the Court ’ s judgment glosses 
over the comparative individual sacrifi ce requested of each party and the relevant 
conduct of the parties. As to the former aspect, for Ms Evans, the right to become 
a genetic parent and the right to avail herself of assisted reproduction treatment 
began and ended with the embryos in dispute. Mr Johnston ’ s right to become a 
parent or not was only affected in one specifi c instance, and the encroachment 
could have been mitigated; the law could have allowed Ms Evans to become a 
mother and treat Mr Johnson as an anonymous sperm donor, without impos-
ing maintenance or other obligations. The psychological sacrifi ce required of him 
would thus have been less weighty. Moreover, insuffi cient consideration is given 
in the judgment to the fact that the applicant ’ s own genetic material was being 
disposed of; as the dissenters rightly emphasised:  ‘ The act of destroying an embryo 
also involves destroying the applicant ’ s eggs. ’  99  Indeed, Ms Evans was prevented 
from using her only surviving procreative material; to that extent, and contrary to 
the majority ’ s view, 100  the controversy did not concern an alleged positive obliga-
tion but an active interference with the applicant’s right to respect for her private 
and family life. 

 As regards conduct, the boyfriend ’ s enduring right to choose whether to become 
a parent or not (up to the moment of the implantation) was arguably weakened by 
two critical factors: fi rstly, his awareness of the woman ’ s special medical circum-
stances at the time that he encouraged her choice to have her eggs fertilised with 
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his sperm rather than donor sperm, thus making her motherhood chances entirely 
and irreversibly dependent on his cooperation; and, secondly, his promise not to 
revisit his decision to consent to the use of the embryos, which could be construed 
as a verbal agreement to waive his statutory right to withdraw consent. The Court 
seemed to think that his legitimate expectation to rely on the statute to withdraw 
consent should be upheld, but not  her  legitimate expectation arising from the con-
duct of a private party; the common law recognition of estoppel (dismissed early 
on in the course of the domestic litigation) is precisely aimed at securing protec-
tion where a party relies on a promise to their great detriment. Having to choose 
between two equally important rights, the Court had the authority and moral 
obligation to express a preference for the less blameworthy party and the party on 
whom the consequences were more substantial. 

 The grounds for criticism of the  Evans  ruling possibly include further objec-
tions. Whereas  Evans  is an attempt to transplant the human rights discourse to 
new reproductive technologies, the equal treatment of the two competing rights 
discloses the Court ’ s unease with bioethical analysis. Sándor noted in this respect: 
 ‘ A competing view, that would follow from bioethics, would take into account 
and assess the difference in the burden of physical involvement in the procedure. 
Lengthy hormonal treatment and invasive extraction of the human eggs pose sig-
nifi cantly more of a burden on women than is the case with sperm donation. ’  101  
Moreover, the emphasis on the equal worth of the right to become and not to 
become a parent  in abstracto  pays no attention to the fact that this was hardly a 
case of coerced parenthood. Mr Johnston had deliberately sought fertility treat-
ment with Ms Evans for the purposes of procreating, there was a common project 
of parenthood, which is why she neither used donor sperm to produce embryos 
nor opted to have eggs frozen. The postponed fertilisation (allowing for his 
change of heart) was happenstance; indeed, the only reason why the implantation 
of embryos was deferred was Ms Evans ’  medical condition. Her argument that 
if intercourse had taken place, he could not have compelled her to terminate the 
pregnancy should thus not have been easily dismissed; the all-important timing of 
events should have been carefully analysed. The distinction between the right not 
to be coerced into parenthood and the right to retract on a planned parenthood is 
unfortunately not considered in the judgment. 

 More problematically, at a rhetorical level, the Court attached the same 
weight to the competing rights at stake; purportedly,  ‘ it d[id] not consider that 
the  applicant ’ s right to respect for the decision to become a parent in the genetic 
sense should be accorded  greater  weight than J. ’ s right to respect for his decision 
not to have a genetically related child with her ’  (emphasis added). 102  The Court ’ s 
analysis was, however, in no way neutral in practice or based on an equal worth 
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approach; on the contrary, it accorded signifi cantly greater weight to the right 
not to become a parent, since for the applicant this particular instance of denial 
meant the nullifi cation of her right  tout court . 103  As the dissenters convincingly 
held,  ‘ the  majority ’ s approach resulted not simply in the applicant ’ s decision to 
have a genetically related child being thwarted but in the effective eradication of 
any possibility of her having a genetically related child, thus rendering any such 
decision now or at any later time meaningless ’ . 104  Rather than a dilemma between 
incommensurable rights of equal importance,  Evans  can indeed be interpreted as 
a ruling in which  ‘ the Court recognized that [in cases of  in vitro  treatment] the 
father ’ s right not to become a parent should prevail over the woman ’ s interest in 
becoming a mother ’ . 105  

 The ethical and legal problems raised by the new procreative techniques are fur-
ther illustrated by the issue of posthumous insemination. The existing authorities 
would seem to suggest that such a claim would be unsuccessful in Strasbourg pro-
ceedings. As recalled earlier, in  X v Belgium and The Netherlands , the Commission 
confi rmed the dependence of the right to found a family upon the existence of a 
couple, based on the merger of the right to marry and the right to found a family 
in a single provision. 106  In a case regarding posthumous marriage, the Commis-
sion insisted on the fact that Article 12 recognised rights only to  ‘ men and women 
of marriageable age ’ . 107  The literature, however, proposes a more  modern reading 
of the Convention in respect of the posthumous use of sperm by the deceased ’ s 
widow, not on the basis of Article 12, but as an extension of the Article 8 right of the 
couple to defer the moment of procreation. 108  Naturally, this would presuppose 
the husband ’ s unequivocal consent to the post mortem use of his sperm. However, 
since the aspiration to parenthood of the adults takes a back seat when examined 
against the background of the welfare of the children born in this manner, there is 
room for the Court to argue that the Convention does not require States to allow 
this practice and at best leaves it to the determination of each legislature. 

 Surrogacy is yet another example of bioethical controversy affecting the right 
to become a parent. In order to determine whether a State may prohibit surrogacy 
agreements or what effects, if any, ought to be recognised to a surrogacy agree-
ment, one needs fi rstly to resolve important moral doubts as to whether surrogacy 
provides a legitimate alternative to aspiring parents who do not have other options 
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or, conversely, whether it commodifi es the woman ’ s body, fosters exploitation of 
vulnerable women and places the welfare of children at risk. 109  Unsurprisingly, the 
Convention authorities were slow to take a clear stand on the matter. In   Lavisse 
v France  ( ‘ Les Cigognes ’  Case), 110  the Commission upheld the domestic authori-
ties ’  decision to declare illegal an association facilitating the recourse of infertile 
couples to gestational mothers willing to  ‘ rent their womb ’  so as to allow a form of 
 ‘  procr é ation par substitution ’ . According to the Commission, the interference with 
the right to freedom of association guaranteed by Article 11 ECHR had pursued 
the legitimate aim of preventing the offence of inciting the abandonment of babies 
at birth. Given the wide margin of appreciation that States enjoyed in an under-
regulated and controversial area, as well as the need to balance the collective and 
individual rights at stake, the Commission found the necessity criterion to be sat-
isfi ed. The same rationale would have in all likelihood applied to a claim brought 
by potential benefi ciaries of this service based on Article 8. 

 Notwithstanding the State ’ s margin of appreciation in regulating surrogacy, 
 existing  family relationships resulting from surrogacy agreements lawfully entered 
into abroad have received robust judicial protection. In  Mennesson v France , the 
Court found that the refusal to grant legal recognition in France to parent – child 
relationships that had been legally established overseas between children born as 
a result of surrogacy arrangements and the commissioning couples amounted to 
a violation of Article 8. 111  The authorities ’  refusal to attest the affi liation in the 
birth register had been motivated by the fact that recording such entries would 
have given effect to a surrogacy agreement that was null and void on public policy 
grounds under French legislation and that it did not prevent the children from 
living with their parents. The judgment focuses, as expected, on the lack of con-
sensus in Europe on the lawfulness of surrogacy arrangements and on the legal 
recognition of the relationship between intended parents and children lawfully 
conceived abroad as a result of such arrangements, and confi rms that this diversity 
of regulation, refl ecting the diffi cult ethical issues raised, entails a wide margin of 
appreciation for States in making surrogacy-related decisions. However, the mar-
gin was narrowed  in casu  by a number of factors. Firstly, the children ’ s best inter-
ests had to prevail. Secondly, parentage is a key aspect of an individual ’ s identity; 
although no violation was found in respect of the parents ’  family life (the practical 
diffi culties they faced not being of such gravity as to outweigh the public interests 
at stake), the judgment found a violation in respect of the children ’ s right to pri-
vate life. In fact, the failure to recognise them as children of the intended parents 
jeopardised their identity rights, acquisition of French nationality and inheritance 
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entitlements; unlike the parents, who had chosen this path aware of the legal cir-
cumstances, the children were not responsible for that choice. Moreover, it also 
deprived them of recognition of parentage in respect of the biological parent, 
which could not be found to be in their best interests. The French authorities had 
consequently overstepped the boundaries of their margin of appreciation. 

 The Court ’ s approach to surrogacy has further been tested in the recent case of 
 Paradiso and Campanelli v Italy  concerning the placement in social service care of 
a nine-month-old child who had been born in Russia following a gestational sur-
rogacy contract entered into by a couple. 112  The judgment is particularly interest-
ing in two respects. Firstly, neither of the commissioning parents had a biological 
link with the child (although the intention had been for the male partner ’ s sperm 
to be used for the creation of the embryos implanted in the surrogate mother), 
and yet the parent – child relationship established abroad was found to engage 
Article 8 both in respect of private and family life. 113  Secondly, the judgment con-
fi rmed that, even in a highly controversial and unsettled area of law, a proportion-
ality assessment can be carried out without the need for a European consensus 
analysis. The Court held that, regardless of the state of harmonisation in Europe, 
the domestic courts had acted disproportionately by removing the child and plac-
ing him with alternative carers; the applicants, who had previously been assessed 
as fi t to adopt,  ‘ were found to be incapable of bringing up and loving the child 
on the sole ground that they had circumvented the adoption legislation, with-
out any expert report having been ordered by the courts ’ . 114  The impact on the 
child was also considered, namely the fact that  ‘ he had had no offi cial existence 
for more than two years ’ ; 115  the Court stressed the importance of ensuring that 
a child was not disadvantaged on account of being born to a surrogate mother 
with regard to crucial aspects such as citizenship or identity (as already established 
in   Mennesson v France ). Although the Court usually leaves to the respondent the 
choice of individual and general measures to be adopted in order to put an end 
to the violation, in this case it was rather prescriptive. It indicated that, given the 
emotional ties that the child had developed with the foster family, compliance 
with the judgment did not require the Italian authorities to return the child to 
the applicants. 116  The case law reviewed thus suggests that relationships already 
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formed between children and commissioning couples are entitled to protection, 
primarily on the basis of the child ’ s best interests. A parallel can be drawn between 
this stream of cases and the jurisprudence developed in relation to the recognition 
of foreign adoption based on different eligibility rules, which is examined in the 
following section.  

   IV. ADOPTION AS SOCIAL PARENTHOOD  

 In sharp contrast with parenthood based on natural procreation, which does not 
need society ’ s stamp of approval, the aspiration to gain parental status by means 
of adoption is subject to legal constraints. 117  Despite the enactment of legisla-
tion contemplating adoption orders in virtually all European legal systems, as 
well as the evolutive interpretation of the Convention  ‘ in the light of present-day 
 conditions ’ , 118  the Strasbourg institutions have constantly refused to read a right to 
adopt into either Article 12 or Article 8. Nevertheless, they have gradually shown 
willingness to perform a control of legitimacy over national measures affecting 
the exercise of the domestic right to adopt, namely the rules on eligibility of adop-
ters and adoptees, procedural aspects and the recognition of foreign adoptions. 
In practice, this has eventually brought the institution of adoption in its entirety 
within the material scope of the Convention, notwithstanding the lack of recogni-
tion of a  ‘ right to adopt ’ . 

   A. The Alleged Right to Adopt  

 As regards the existence of the right itself, in  X v Belgium and The Netherlands , the 
Commission pointed out that  ‘ the right to adopt is not, as such, included among 
the rights guaranteed by the Convention. Nor does it appear in the International 
Covenant on Civil and Political Rights ’ , 119  and therefore a State cannot be required 
under Article 12 to confer upon a foster carer a particular status in relation to a 
child they looked after. As recalled earlier in this chapter, the Commission argued 
that single would-be adopters could not fi nd support in Article 12, in so far as 
that provision did not guarantee a right to become a parent separate from the 
right to marry, and in any event not independently from the existence of a cou-
ple. The indispensable association between coupledom and the right to found a 
family was reiterated in  Di Lazzaro v Italy :  ‘ Article 12 of the Convention, which 
recognises the right of man and woman at the age of consent to found a family, 
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implies the existence of a couple and cannot be construed as including the right 
of an  unmarried person to adopt. ’  120  The claim in  Frett é  v France  that the refusal 
to authorise a single homosexual applicant to adopt breached Article 14 taken in 
conjunction with Article 12 failed on the same consideration that Article 12 only 
guaranteed the right to marry and found a family to partners of marriageable age 
and different sex. 121  

 At the same time, in respect of complaints lodged by couples rather than single 
unmarried applicants, the Commission proved equally unwilling to accept that 
Article 12 could be used to derive a right for would-be adopters, so that the above 
argument in  X v Belgium and The Netherlands ,  Di Lazzaro  and  Frett é   would seem 
to have been added  ad abundantiam . Thus, in  X and Y v UK , which alleged a right 
to adopt for infertile married couples, the Commission found that States ’  com-
mitments under Article 12 did not encompass a positive obligation to guarantee 
that right. 122  According to the Commission, the right to found a family within 
the meaning of Article 12 merely protected a couple ’ s right to procreate naturally: 
 ‘ whilst it is implicit in Article 12 that it guarantees a right to procreate children, it 
does not as such guarantee a right to adopt or otherwise integrate into a family a 
child which is not the natural child of the couple concerned. ’  123  The Commission 
seemed prepared to concede that adoption might be subsumed under the right 
to found a family:  ‘ the adoption of a child and its integration into a family with 
a couple might, at least in some circumstances, be said to constitute the founda-
tion of a family by that couple. It is quite conceivable that a  “ family ”  might be 
 “ founded ”  in such a way ’ . 124  It highlighted, however, that Article 12 left the regula-
tion of any such right to the discretion of State parties. 

 The notion that a family may be founded on adoptive ties was also alluded to 
in an obiter dictum in the  Van Oosterwijck v Belgium  case, in the context of an 
examination of the procreative function of marriage. 125  The principle was more 
forcefully reiterated in  X v The Netherlands , where the Commission stressed that 
founding a family under Article 12 does not exclusively refer to biological descent: 
 ‘ the concept of family life in a great number of member States legitimates the view 
that the founding of a family, within the meaning of Article 12, does not only 
envisage natural children, but also adoptive children. As provided by the Article, 
the exercise of such a right is governed by the national laws. ’  126  

 Despite these concessions, the thesis according to which Article 12 requires 
States to ensure a right to adopt was consistently rejected. Since adoption, where 
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available domestically, did not correspond to an obligation under the Convention, 
initially the Commission also found that  ‘ it is left to national law to determine 
whether, or subject to what conditions, the exercise of the right in such a way 
should be permitted ’ . 127  As a result, for a long time, Strasbourg supervision of 
national decision-making in this area remained quite deferential, largely limited 
to ascertaining the existence of a legal basis for the impugned restrictive measure. 
In the above-mentioned  X v The Netherlands , the complaint regarded the refusal 
of authorisation to adopt a particular child by a couple, on the basis that the eligi-
bility criteria prescribed by national law were not met, namely the age difference 
between adopters and adoptee exceeded 40 years and the child had reached school 
age. The Commission found the decision of the Dutch authorities compatible 
with Article 12,  ‘ since the relevant national provisions did not allow the exercise of 
the right in the way envisaged by the applicant and her husband ’ . 128  The Commis-
sion placed emphasis on the referral in Article 12 to national law for the regulation 
of the right to found a family, including by adoption, and did not concern itself 
with the specifi c circumstances of the case. 

 In the Strasbourg authorities ’  analysis, Article 8 has equally failed to support 
the putative right to adopt under the Convention. In  Frett é  v France , the Court 
stressed that Article 8 did not guarantee a right to adopt; in fact,  ‘ the right to 
respect for family life presupposes the existence of a family and does not safeguard 
the mere desire to found a family ’ . 129  In some cases, however, a de facto family-
like situation already existed and the applicants sought to secure their position 
as carers by acquiring legal rights. Thus, the applicant in the afore-mentioned  X 
v  Belgium and The Netherlands  had been denied the possibility to adopt an aban-
doned child for whose care he had already been responsible for several years on the 
sole ground that he was unmarried. The Commission hastily dismissed the appli-
cation of Article 8 relying on the absence of a right to adopt, failing to distinguish 
between an application for advance authorisation to adopt and an application in 
respect of a minor already looked after by the applicant. Surprisingly perhaps, the 
Commission did not attempt to establish whether the lengthy family-like relation-
ship between the foster parent and the child amounted to  ‘ family life ’  within the 
meaning of Article 8, nor did it consider whether the child ’ s welfare would have 
been better protected by formalising the relationship with the de facto carer and 
providing him with a more secure home environment, as well as with a sense of 
belonging and patrimonial rights. 

 Nevertheless, more recent case law has demonstrated that patent anomalies in 
the domestic rules on adoption may be reviewable. An illustration of the Court ’ s 
willingness to scrutinise conditions and procedures established by  adoption 
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 legislation, notwithstanding its optional nature under the Convention, is the 
 Emonet v Switzerland  judgment 130  concerning the legal effects of adoption orders. 
It was held that national legislation resulting in the severing of a mother – daughter 
relationship following the adoption of the daughter by the mother ’ s long-term 
cohabitee constituted an interference with the right to respect for family life. The 
Court stressed that the severance of the mother – daughter relationship was not in 
the best interests of the adoptee, a disabled adult in need of care and emotional 
support. By agreement between the three applicants, an adoption order had been 
sought so that they could all become a family in the eyes of the law. Although 
the adoptee was an adult, there were thus additional factors of dependence other 
than normal emotional ties that brought into play the guarantees of Article 8. 131  
According to the Court,  

 ‘respect ’  for the applicants ’  family life required that biological and social reality be taken 
into account to avoid the blind, mechanical application of the provisions of the law to 
this very particular situation for which they were clearly not intended. Failure to take 
such considerations into account fl ew in the face of the wishes of the persons concerned, 
without actually benefi ting anybody. 132   

 Arguably, the Court ’ s emphasis on the special circumstances of the case was 
unnecessary and unduly restrictive in its achievements; it is submitted that when-
ever a step-parent is allowed to consolidate their de facto relationship with a child 
through adoption only at the expense of the child ’ s legal relationship with the bio-
logical parent, the child ’ s position is debilitated without any higher pressing social 
need being served. 133  A law leading to an absurd result and jeopardising the child ’ s 
rights and the unity of the family group cannot be deemed consistent with respect 
for family life, regardless of the age and circumstances of the parties. 

 Other anomalies complained of in Strasbourg proceedings concern alleg-
edly discriminatory practices in respect of single homosexual applicants ( Frett é  
v France ,  EB v France ) or second-parent adoption in gay couples ( Gas and Dubois
 v France , 134   X v Austria ). 135  Since the Court ’ s analysis in such cases is less concerned 
with the institution of adoption and primarily hinges on the limits of permissible 
discrimination on grounds of sexual orientation, this strand of case law will be 
discussed at length in the following chapter. What should be noted for the pre-
sent purposes is that the fundamental distinction between assisted  reproduction 
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and adoption as methods of becoming a parent is that while assisted reproduc-
tion is adult-oriented (in that it exclusively accommodates the aspiration to 
become a parent), adoption aims primarily at placing an abandoned child with 
a family. Although the adults ’  wishes are also involved (in fact, this is not a mere 
 charitable enterprise), adoption is not about giving a child to a family, but about 
giving a family to a child. 136  Consequently, adoption decisions must be governed 
by the paramountcy of the child ’ s interests. Arguably, the Court ’ s tendency to 
treat gay adoption applications as discrimination cases diverts the attention from 
the welfare of children to the interests of adults. Thus,  X v Austria  (concerning 
second-parent adoption in same-sex couples) 137  was largely decided on the basis 
that, under Article 14, the homosexual cohabitee was in a similar situation to a 
 heterosexual cohabitee (albeit not a spouse) who wished to adopt a step-child. 138  
Although the Court ’ s decision focuses, rather sensibly, on the absolute nature of 
the prohibition of second-parent adoption in same-sex couples (as opposed to 
a case-by-case determination), 139  the welfare of the child remains secondary. It 
could certainly be argued that a case-by-case decision is precisely what allows a 
court to take into account the best interests of the child subject to the adoption 
application; however, it is regrettable that child-related concerns are not at the 
core of the ratio decidendi. 

 The case law in this area raises further methodological concerns.  EB v France  
established that domestic legislation allowing adoption by single applicants can-
not establish a bar on adoption for homosexual single applicants. 140  Determining 
specifi c eligibility criteria for the issuing of adoption orders might be considered 
to amount to policy-making, 141  unless supported by suffi cient common European 
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ground. Certain aspects of adoption, in particular adoption by homosexuals, are 
still the subject of much disagreement in Europe, 142  and arguably do not justify 
 ‘ legislative ’  rulings under the ECHR umbrella or the abandonment of the pre-
cautionary principle in matters regarding the welfare of children. Moreover, the 
 EB v France  decision in support of adoption by single homosexual applicants can-
not be meaningfully reconciled with the recognition, in  Alekseyev v Russia , that 
no consensus has been reached on the issue of authorising adoption by same-sex 
couples. 143   

   B. Protection of Adoption-Based Families  

 The fact that Article 8 does not cover a right to integrate a child into the family 
does not mean that adoptive families are not entitled to protection under that 
provision. The Commission clarifi ed early on in  X v Belgium and The  Netherlands  
that where adoption has been effected according to the relevant legislation, the 
relationship created between adopter and adoptee comes under the scope of 
 Article 8 and any interferences require justifi cation:  

 The fact that the applicant cannot claim  ‘ the right to found a family ’  does not mean, 
however, that the relationship between an adoptive parent and an adoptive child is not 
of the same nature as the family relations protected by Article 8 of the Convention  …  
[A] State cannot separate two persons united by an adoption contract, or forbid them to 
meet, without engaging its responsibility under Article 8 of the Convention.144   

 This position was subsequently consolidated in  X v France . 145  The applicant and 
his wife had adopted a six-year-old boy with the consent of the natural mother; 
following the death of the applicant ’ s wife and his re-marriage, a confl ictive situa-
tion had developed with the child, with the result that the applicant entrusted the 
child provisionally to his natural mother. Two years later, the mother refused to 
return the child and obtained a court decision withdrawing the applicant ’ s paren-
tal authority and awarding child custody to her. The Commission recalled that 
 ‘ although the right to adopt is not one of the rights specifi cally guaranteed under 
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the Convention, the relations between an adoptive parent and an adopted child are 
as a rule the same family relations protected by Article 8 ’ . 146  The decision found, 
however, that domestic legislation did not discriminate between adoptive par-
ents and biological parents in respect of the possibility of withdrawal of parental 
responsibility for lack of care; the proceedings leading to the judicial decision to 
withdraw parental authority had applied the same principles between the adoptive 
father and the natural mother that would have applied in a custody case between 
two divorced parents, the emphasis being placed on the child ’ s physical and emo-
tional well-being. The complaint was thus rejected in so far as the withdrawal of 
parental responsibility sought to secure the  ‘ health ’  and  ‘ protection of the rights ’  
of the child within the meaning of Article 8(2). 147  

 It is diffi cult to justify this ruling other than in light of the very specifi c facts of 
the case. If adoption is intended as severing all legal ties with the birth family and 
creating a new legal parent – child relationship for all intents and purposes, recog-
nising an equal and competing standing to the former parent, who is no longer a 
parent in the eyes of the law, undermines the  ‘ legal transplant ’  of the child into the 
adoptive parents ’  family sought by adoption orders; this has further policy impli-
cations, in that it may deter potential adopters. In the case at hand, however, the 
biological mother had acted as the child ’ s carer for a consistent period of time with 
the consent of the adoptive father, which arguably revived her standing in relation 
to the child. It is also important to note that, whilst insuffi ciently emphasising the 
security and stability of adoption as objectives required by the child ’ s welfare, the 
decision does not establish a presumption in favour of the biological parent in a 
dispute with the adoptive parent. 

 The Court ’ s judgment in the  Pini and Bertani  case 148  reaffi rms the Commis-
sion ’ s earlier approach to adoptive families as being covered by Article 8 even in 
extreme cases, where the relationship between adopters and adoptees is merely a 
legal one. The applicants, two Italian couples, had obtained adoption orders in 
respect of two nine-year-old Romanian girls living in a private care centre. How-
ever, the care centre had refused to transfer custody to the applicants, who com-
plained that the Romanian authorities had not taken the necessary steps to enforce 
the orders. Even though the children concerned had never lived with their adop-
tive families, the Court found that there was a bond between the applicants and 
their adopted children that benefi ted from Article 8 guarantees:  ‘ although the right 
to adopt is not, as such, included among the rights guaranteed by the Convention, 
the relations between an adoptive parent and an adopted child are as a rule of the 
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same nature as the family relations protected by Article 8 of the Convention. ’  149  
Thus, a relationship created by a lawful fi nal adoption order, conferring parental 
status upon the applicants, even in the absence of any close de facto ties, was suf-
fi cient to trigger the protection of Article 8. 

 A parallel can be drawn with Strasbourg case law establishing that the mere bio-
logical bond between parent and child gives rise to  ‘ family life ’  within the meaning 
of Article 8 even before they have had a chance to develop a family life together, 150  
and that Article 8 may even extend to the potential relationship between a child 
born out of wedlock and the putative father seeking to challenge the presump-
tion of paternity in favour of his former fi anc é e ’ s husband. 151  Signifi cantly, the 
judicial recognition that the mere legal bond between adoptive parents and chil-
dren triggers the application of Article 8, protecting the  potential  relationship they 
may develop, indicates an acknowledgement of the equal value of adoption-based 
descent and biological descent. 

 The case law nevertheless reveals minor disparities in relation to the otherwise 
equal standing of biological and adoptive families under Article 8. In fact, in adop-
tion cases, the balancing exercise undertaken by the Court to weigh the competing 
interests of parents and children is more heavily oriented towards children ’ s rights. 
The Court thus stated in the above-mentioned  Pini and Bertani  case that  ‘ it is 
 even more important  that the child ’ s interests should prevail over those of the par-
ents in the case of a relationship based on adoption ’ , in so far as  ‘ adoption means 
 “ providing a child with a family, not a family with a child ”  ’  (emphasis added). 152  
Adoptive parents are therefore in a more precarious position when compared to 
biological parents, as the courts are entitled to treat the children ’ s welfare as a 
trumping consideration rather than seeking to achieve a fair balance between con-
curring rights. In  Pini and Bertani  itself, greater weight was placed on the chil-
dren ’ s wishes not to be removed to a foreign country and live with persons they 
perceived as  strangers, 153  and on their unlikely harmonious integration into the 
new families. 154  Thus,  ‘ the applicants ’  right to develop ties with their adopted chil-
dren was circumscribed by the children ’ s interests, notwithstanding the applicants ’  
legitimate aspirations to found a family ’ ; 155  as a result, the authorities ’  decision 
not to further seek to enforce the adoption orders had not breached Article 8. 156  
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The decision does not appear unfair on the facts of the case, considering that at 
issue was the adoption of older children, suffi ciently mature for their wishes to be 
critical, and that the adoptive parents had never actually fulfi lled a parental role. 
Nonetheless, the general principle allowing for a difference in treatment between 
an adoptive parent and a natural parent may appear less justifi ed in cases where 
the adoptive parent has cared for the child for a long period of time. 

 The principle of  Pini and Bertani  is undoubtedly in opposition with the 
approach to reconciling children ’ s and parents ’  rights in natural affi liation cases. 
In  Johansen v Norway , the Court thus rejected the respondent government ’ s claim 
that in case of contrast between parents ’  and children ’ s interests, the latter were 
paramount, and insisted that  ‘ a fair balance has to be struck between the interests 
of the child in remaining in public care and those of the parent in being reunited 
with the child ’ . 157  The Court further stated that:  ‘ In carrying out this balancing 
exercise, the Court will attach particular importance to the best interests of the 
child, which, depending on their nature and seriousness,  may  override those of 
the parent  …  in particular  …  the parent cannot be entitled under Article 8  …  
to have such measures taken as would harm the child ’ s health and development ’  
( emphasis added). 158  The conclusion seems to be that children ’ s interests are para-
mount in case of confl ict with the interests of adoptive parents, whereas in case 
of confl ict with the biological parents ’  rights, anything falling short of physical or 
emotional (risk of) harm may not reach the threshold required for interference. 
Against the background of the recognition of the adoptive family as a  ‘ family ’  for 
all intents and purposes under Article 8, this is an important distinction in the 
level of protection afforded to adoptive parents as opposed to natural parents. 

 Another difference between biological and adoptive families in light of the case 
law is that the legal ties created by adoption are not necessarily irreversible. That 
said, a decision revoking an adoption order is a very serious interference and needs 
to be justifi ed by compelling reasons under the second paragraph of Article 8. In 
 Kurochkin v Ukraine , the Court found that the annulment of an adoption was a 
disproportionate interference with the adoptive father ’ s family life, in so far as 
insuffi cient reasons had been adduced to demonstrate its necessity in a democratic 
society. 159  The applicant ’ s former wife had sought an annulment of the adoption 
order in respect an 11-year-old child, who had developed a negative relationship 
with her, including aggressive behaviour. Although the relationship with the father 
was a positive one and the couple were divorced at the time of the annulment 
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proceedings, the annulment was ordered in respect of both parents. The child con-
tinued to live with the applicant, who was appointed his legal guardian, which sug-
gested to the Court that the annulment had not been  ‘ necessary ’ ; in fact, that legal 
arrangement disproved the authorities ’  claim that the applicant lacked authority 
over the child and was unable to ensure his proper upbringing. It would therefore 
appear that the ECHR does not impose a principle of irrevocability of adoption 
orders; however, any revocation must respond to a pressing need. 

 Conversely, Strasbourg case law indicates that a difference in treatment between 
biological children and adoptive children, for instance, in respect of inheritance 
rights, is not legitimate under the Convention. In  Pla and Puncernau v Andorra , 
the Court considered whether a testamentary disposition drafted in 1939 and 
executed in 1995 could be interpreted as excluding adoptive grandchildren. The 
testatrix intended to leave certain assets to a son or grandson of a lawful canoni-
cal marriage, and two great-grandchildren had brought civil proceedings on the 
basis that the adopted child of the deceased ’ s son could not inherit under this 
will. The domestic courts had reasoned that adoption was unheard of in Andorra 
during the fi rst half of the twentieth century and therefore the intention of the 
testatrix could not have been to include an adoptive child. 160  The European Court 
disagreed and found that the interpretation of the notion of  ‘ son ’  as covering only 
biological children was in blatant disregard for the prohibition of discrimination, 
therefore breaching Article 14 when read in conjunction with Article 8. 161  That 
distinction in the judicial interpretation of the will by domestic courts was found 
to pursue no legitimate aim and to have no objective and reasonable justifi ca-
tion; an adopted child was in the same legal position as a biological child of their 
parents in all respects. 162  The Court also stressed that since the Convention is a 
dynamic instrument, domestic courts could not ignore new realities: even though 
the will had been made in 1939, the testatrix could not be presumed to have meant 
that adoptive children were not considered  ‘ children ’  for succession purposes. 163   

   C. Recognition of Foreign Adoptions  

 A fi nal observation on adoptive families regards the wide, albeit not unlimited, 
margin of appreciation afforded to States in relation to the recognition of foreign 
adoptions. As the Commission indicated in  X and Y v UK , States are under no obli-
gation to permit international adoptions, to recognise legal effects to adoptions 
occurred in other States or to allow the entry of foreign minors into their territory 
with a view to adoption proceedings. The Commission found consistent with the 
Convention the UK ’ s decision not to recognise the adoption in India of an Indian 
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child by the uncle, a British citizen of Indian origins, and consequently not to 
allow the child to enter the UK in order to live with the adoptive father. According 
to the Commission, as long as the State does not interfere with a person ’ s right to 
procreate, the refusal to grant the individual a right to found a family according to 
a particular procedure sought by them does not breach Article 12. 164  

 Exceptionally, however, non-recognition of a lawful foreign adoption may 
amount to a violation where it interferes with de facto family life within the juris-
diction. In  Wagner and JMWL v Luxembourg , the claimant, who had adopted a 
three-year-old girl in Peru as a sole applicant, wished to have the Peruvian adoption 
decision declared enforceable in Luxembourg, with a view to securing, amongst 
other things, the acquisition of Luxembourg nationality by her daughter. 165  The 
domestic courts had dismissed her application on the basis that under domestic 
law, unmarried persons were not eligible to adopt. Having found that there had 
been an interference with Mrs Wagner ’ s and her daughter ’ s right to respect for 
family life, 166  and that the interference pursued the legitimate aim of protecting 
 ‘ health or morals ’  and the  ‘ rights and freedoms ’  of the child, 167  the Strasbourg 
Court undertook to examine whether the measure was  ‘ necessary in a democratic 
society ’ . It thus observed that a broad consensus existed in Europe in favour of 
adoption by unmarried persons 168  and that the denial of recognition failed to 
take account of the actual social reality of the case; as a result of the authori-
ties ’  refusal to fully recognise the adoption, the claimants encountered obstacles in 
their day-to-day lives (including the need to regularly apply for a resident permit 
and a visa to travel to certain countries). 169  The national decision therefore did 
not promote the best interests of the child. 170  This also amounted, for the Court, 
to unlawful discrimination, in so far as the Peruvian girl had been penalised on 
account of her status as an adoptive child of an unmarried mother whose family 
ties were based on a foreign adoption order. 171  

 It may certainly be argued that a person can circumvent national legislation 
on adoption by seeking an adoption order abroad under a more permissive leg-
islation and then presenting the national authorities with a fait accompli. None-
theless, the Court ’ s argument concerning the importance of protecting the social 
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reality and prioritising the welfare of the child remains compelling. As long as 
there are no public policy reasons against recognition, no one ’ s interests are served 
by placing legal obstacles in the path of the development of a normal family life 
by those concerned. 

 At the same time, it should be noted that the Court ’ s approach to the recog-
nition of foreign acts has gone beyond the protection of minor children caught 
in international adoption dynamics. In  N é gr é pontis-Giannisis v Greece , the Court 
also found that the refusal to recognise the adoption of a young adult by his uncle 
(a monk), which lawfully occurred in the US, breached Article 8 ECHR. 172  The 
reasoning in this case focuses on the fact that the recognition had been successfully 
reversed, in proceedings brought by the uncle ’ s heirs after his death, largely on the 
basis of obsolete ecclesiastic rules prohibiting adoption by a monk. The grounds 
for non recognition did not therefore respond to a pressing social need. 

 The examination of the Strasbourg jurisprudence on adoption shows that while 
a  ‘ right to adopt ’  has never been recognised under the Convention, the regulation 
of this institution, where States choose to introduce it, is not free from interna-
tional judicial supervision. After some initial hesitation, the Court was willing to 
accept that adoption-related matters fall within the general ambit of Article 8, and 
hence even though States have no obligation to introduce adoption legislation, 
complaints regarding adoption proceedings will be admissible, which is tanta-
mount to saying that the  exercise  of the right to adopt is reviewable in Strasbourg 
litigation. It is undisputed, in light of the case law, that Article 8 guarantees the 
equal protection of adoptive families lawfully constituted, although there is still 
room for different treatment in case of confl icting parent – child interests, irrevo-
cability and recognition of foreign adoptions.   

   V. THE RIGHT OF PRISONERS TO FOUND A FAMILY: 
A NON-EXERCISABLE RIGHT ?   

 One of the seemingly inevitable consequences of deprivation of liberty is the 
disruption of matrimonial cohabitation, with the ensuing loss of opportunity to 
procreate. The compatibility of such restrictions with the Convention has never-
theless been disputed in Strasbourg proceedings. Litigants have thus claimed that 
States have an obligation to facilitate the enjoyment of Article 12 rights either 
by allowing conjugal visits in prison or providing access to assisted insemination 
treatment. 

 Initially, the case law accepted that practical impediments to the exercise of 
the right to found a family are inherent in the circumstances of deprivation of 
liberty. The Commission established in  X v UK  that the delay in exercising the 
right to become a parent by a detainee, as a result of objective circumstances, is 
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not  imputable to the authorities and therefore not incompatible with Article 12: 
 ‘ Although the right to found a family is an absolute right in the sense that no 
restrictions similar to those in para. (2) of Art. 8 of the Convention are expressly 
provided for,  it does not mean that a person must at all times be given the actual 
possibility to procreate  his descendants ’  (emphasis added). 173  The decision also 
relied on the detainee ’ s own responsibility for his limitative circumstances:  ‘ It 
would seem that the situation of a lawfully convicted person detained in prison 
in which the applicant fi nds himself falls under his own responsibility, and that 
his right to found a family has not otherwise been infringed. ’  174  The reference to 
the applicant ’ s culpability was criticised by the scholarship; according to van Dijk, 
 ‘ the remark about the blameworthiness  …  even if tenable according to modern 
doctrines of criminology and forensic psychiatry, may nevertheless not be used 
as a justifi cation of restrictions which are not justifi ed otherwise ’ . 175  Moreover, 
the Commission glosses over justifi cations which, albeit not indefensible, would 
have required a more extensive and compelling analysis. The fi rst one, emphasis-
ing the mere deferral of the opportunity to procreate, needs to take into account 
the length of the remaining detention period and discuss at what point the tem-
porary restriction might become signifi cant enough to impair the essence of the 
right. The second one, regarding the blameworthy conduct of the detainee, would 
require an examination of legitimate penological aims and a position on whether 
the commission of  all  crimes should result in forfeiting some fundamental rights 
and, if so, which. The case law had indeed already suggested that the right of 
access to a court ( Golder v UK ) 176  is not automatically forfeited by virtue of being 
detained; subsequently, the same was held to be true of the right to vote ( Hirst 
v UK (No 2) ). By contrast, the  X v UK  decision fails to explain why the right to 
found a family should be inescapably forfeited as a result of detention. 

 A right under Article 8 to preserve conjugal life per se, not necessarily con-
nected with procreative purposes, was rejected in  X and Y v Switzerland . 177  In 
that case, two spouses detained in the same prison complained of the refusal of 
prison authorities to allow them the possibility of unsupervised contacts in order 
to maintain conjugal relations. The Commission focused on the risks of unsu-
pervised contact in prison as the rationale for the interference, absorbed by the 
second paragraph of Article 8:  

 it is generally considered to be justifi ed for the prevention of disorder in prison not 
to allow sexual relations of married couples in prison  …  the security and good order 
in prison would be seriously endangered if all married prisoners were allowed to keep 
up their conjugal life in the prison  …  Uncontrolled visits or contacts could, inter alia, 
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 facilitate the exchange of secret messages, the smuggling in of goods such as drugs or 
even of arms. Especially with regard to prisoners on remand, who may be detained if 
there is danger that they might abscond and/or destroy evidence if they were released, 
the purpose of their detention requires a strict supervision of their contacts with visitors 
or co-accused. 178  

 A request for procreation-oriented conjugal visits was, conversely, at the core of 
 G and RS v UK , where the Commission, although noting with favour the tendency 
in various domestic legal systems to introduce such visits in prison, reiterated that 
the practice did not (yet) respond to an obligation under the Convention:  ‘ whilst 
noting with sympathy the reform movements in several European countries to 
improve prison conditions facilitating such visits, nevertheless  for the present time  
the refusal, although constituting an interference with the Article 8 (Art. 8) right, is 
justifi ed for the prevention of disorder or crime within the meaning of the  second 
paragraph of Article 8 ’  (emphasis added).179   

 While the language of the decisions has gradually placed greater emphasis on 
the importance for a detainee to preserve family bonds with a view to their sub-
sequent re-integration into society, the outcome of the applications has largely 
remained unchanged. Before reiterating the position in  G and RS  almost verbatim, 
the Commission ’ s decision in  ELH and PBH v UK  recalled that  ‘ it is particularly 
important for prisoners to keep and develop family ties in order to be able better 
to cope with life in prison and prepare for their return to the community ’ . 180  The 
Commission ’ s analysis did not allow for a suffi ciently nuanced scrutiny of per-
sonal circumstances. In particular, in  ELH and PBH , the applicants claimed that 
their possibilities of conception were greatly reduced by the need for the procrea-
tive efforts to take place within a specifi c window after the wife ’ s medical surgery 
and that artifi cial insemination went against their religious views. As van Dijk et al 
argued, the Commission  ‘ should have at least left open the possibility that the 
evaluation of that justifi cation may have a different outcome, when considered in 
conjunction with Articles 12 and 9 ’ . 181  

 The position of the Court in more recent cases has shown limited willingness 
to depart from the principles established by the Commission. In  Aliev v Ukraine , 
the Court recalled that, in spite of the limitations on the enjoyment of family 
life entailed by detention, ensuring effective contact with close family members 
comes within the obligation to respect family life:  ‘ The Court considers that 
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while  detention is by its very nature a limitation on private and family life, it is an 
essential part of a prisoner ’ s right to respect for family life that prison authorities 
assist in maintaining effective contact with his or her close family members. ’  182  
Nevertheless, it was accepted that  ‘ some measure of control of prisoners ’  con-
tacts with the outside world is called for and is not of itself incompatible with the 
 Convention ’ , 183  and that in particular the refusal of conjugal visits in prison with 
a view to procreating constitutes a proportionate interference aiming to secure 
order and to prevent crime. 184  

 The alternative option for prisoners aspiring to found a family, namely recourse 
to assisted reproduction facilities, which does not raise security issues in so far as 
it does not presuppose unsupervised contact, has been subject to a stricter propor-
tionality test. In  Dickson v UK , the Grand Chamber was willing to fi nd that oppos-
ing a refusal on policy grounds to requests of artifi cial insemination support by 
detainees and their spouses (save for exceptional circumstances) did not achieve 
a fair balance between the individual rights at stake and the rights of the commu-
nity. The Court held that, despite the margin of appreciation still reserved to States 
as regards the entitlement to conjugal visits, 185  the lack of a case-by-case determi-
nation of whether assisted reproduction treatment should be made available did 
not observe the proportionality criterion. The respondent government submit-
ted that allowing prisoners guilty of serious offences to conceive children would 
undermine public confi dence in the prison system by circumventing the punitive 
and deterrent elements of the sentence, and that the long-term absence of a parent 
would have a negative impact on any child conceived and therefore on society as 
a whole. 186  Whilst accepting the legitimacy of those aims, the Court found that 
the policy did not allow for any real weighing of the competing public and indi-
vidual interests, preventing an adequate assessment of whether the restriction was 
proportionate in a particular case; by failing to strike a fair balance between the 
interests involved, the UK had gone beyond any acceptable margin of appreciation 
and had violated its Article 8 obligations. 187  

 Contrasting  Dickson  with  Evans , two cases involving the right to become a 
genetic parent and blanket restrictions, Mulligan noted that the different out-
come — paradoxically, the acceptance of the more infl exible bar in the latter case —
 can be explained on account of  ‘ the equal importance of the rights to and not to 
become a genetic parent ’  as opposed to the circumstance in which  ‘ the right is 
balanced against general public interest concern ’ . 188  It is questionable whether this 
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is necessarily the case. In  Shofman , the blanket bar was found to be in breach of 
the applicant ’ s rights despite the competition with the rights of others (children 
subject to paternity challenges). There is also no presumption that the community 
interests in Article 8(2) carry less weight than the  ‘ rights of others ’ , nor can the 
two be kept entirely distinct conceptually; the rights of the public in  Vinter  can be 
viewed as a sum of individual rights to protection under Article 2 against third-
party violence. 

 Sudre et al proposed interpreting the  Dickson  judgment as a possible recognition 
of the right to become a genetic parent. 189  This assessment might be over-optimis-
tic; in fact, the judgment is limited to a more modest fi nding that an  indiscriminate  
refusal to allow a detainee and his wife to resort to artifi cial insemination consti-
tutes a disproportionate interference. Restrictions other than blanket policies are 
quite likely to be found to be compatible with the Convention. As Gallus noted, 
the judgment leaves unanswered an important question featuring in a dissenting 
opinion attached to the Chamber judgment on the frontier between negative and 
positive obligations: are assisted insemination requests only occasionally entitled 
to accommodation, in light of special circumstances, or is the default position that 
a right of access to assisted reproduction is covered by Article 8, and any restric-
tions constitute the exception from the rule ?  190  In other words, it remains unclear 
whether Article 8 encompasses a negative obligation to refrain from denying access 
to this option, save in circumstances listed in Article 8(2), or whether the burden is 
on the individual to prove that a positive obligation existed  in casu .  

   VI. UNWANTED PARENTHOOD AND CONFLICTS OF RIGHTS  

   A. The Potential Father ’ s Right to Veto a Termination of Pregnancy  

 While family planning affects the most private sphere of the life of men and 
women to the same degree, any equality discourse needs to concede that mothers 
and fathers have a different contribution to the gestational process due to irreduc-
ible biological distinctions. The continuation of a pregnancy and the act of giving 
birth have a different impact on mothers and fathers. This raises issues in the event 
of incompatible wishes between the potential parents as to creating or extending 
a family. 

 Unsurprisingly, the case law has clearly and consistently established that the 
biological father of the unborn child cannot veto the pregnant woman ’ s decision 
to undergo abortion. In principle, the exclusion of the father from the decision-
making process regarding the foetus may be analysed as an interference with his 
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right to respect for family life or to become a parent. However, the case law shows 
that permitting abortion without the father ’ s consent is an interference justifi ed 
by the need to protect the rights of the woman, even where the pregnancy does 
not pose a threat to the woman ’ s life or health. Thus, in  WP v UK , the prospective 
father had unsuccessfully attempted to prevent his wife ’ s planned termination of 
pregnancy, and he alleged before the Strasbourg organs that the unavailability of 
an injunction against abortion amounted to a denial of the right to life of the foe-
tus, as well as of his own right to respect for family life. 191  The Commission relied 
on textual and holistic interpretation to reject these claims, in particular on the 
general usage of the term  ‘ everyone ’  ( ‘ toute personne ’ ) and the context in which 
it is employed in Article 2 (none of the exceptions in paragraph 2 being capable 
of prenatal application), which would indicate that the benefi ciaries of the right 
to life under the Convention do not include the unborn. 192  It further found sup-
port in a comparison between Article 2 and Article 4(1) of the Inter-American 
Convention on Human Rights, which expressly protects life  ‘ from the moment of 
conception ’ , 193  and in the  ‘ wide divergence of thinking on the question of where 
life begins ’ , ie, whether at the time the embryo is formed, upon the point that the 
foetus becomes viable, or upon birth. 194  Moreover, it deemed an interpretation of 
an absolute right to life of the foetus to be incompatible with the object and pur-
pose of the treaty, read in light of European abortion laws at the time of its adop-
tion (allowing abortion at least when the mother ’ s life was at stake and revealing a 
tendency towards liberalisation). 195  The confl ict between the mother ’ s and father ’ s 
interests was only briefl y addressed. The Commission held that in so far as the 
abortion interfered with the applicant ’ s right to respect for family life, it was justi-
fi ed under Article 8(2) as being necessary for the protection of the rights of the 
mother, in particular  ‘ to avert the risk of injury to her physical or mental health ’ . 196  

 Whereas in  WP  the main focus of the analysis was on the lack of recognition of 
the foetus as a  ‘ person ’  entitled to rights under Article 2, the Commission ’ s deci-
sion in  RH v Norway  examined more closely the potential father ’ s rights under 
Articles 8 and 9. The decision clearly established the priority of the mother ’ s rights 
over the legitimate parenthood aspirations of the father, regardless of whether 
her decision was dictated by medical necessity or social concerns, because she is 
directly affected by the consequences of either continued pregnancy or abortion. 197  
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Harris et al noted that this decision goes beyond the  WP  case,  ‘ in that the abortion 
was later in time and for social, rather than health, reasons ’ . 198  

 Consistently with the early case law of the Commission, in  Boso v Italy , the 
Court confi rmed that Article 2 does not protect unborn life, which is a matter 
within State discretion and that although the potential father is recognised the 
status of  ‘ victim ’  under the Convention, he cannot successfully challenge the wife ’ s 
decision to have an abortion. 199  The Strasbourg position on this matter has been 
rather uncontroversial. According to van Dijk et al, in cases regarding abortion, 
 ‘ consultation of both partners should be prescribed, but ultimately the rights and 
interests of the woman should have priority over those of the man ’  in so far as  ‘ her 
body is most directly concerned and possibly her health and even her life may be 
at stake ’ . 200  

 A recent element of novelty in the area of family disagreement over a planned 
abortion is the recognition in the  P and S v Poland  judgment of minors ’  rights to 
self-determination in respect of procreative choices, notwithstanding the impact 
of the decision on the life of their parents. 201  According to Westeson,  ‘ the Court 
appears to suggest that, in cases of confl ict between an underage girl and a parent 
in the context of abortion, the adolescent ’ s wishes should prevail ’ . 202  She further 
notes that the Court ’ s stance is in line with international trends, in particular the 
recommendation of the Committee on the Rights of the Child in a number of 
concluding observations on country reports that parental consent to reproductive 
health services should be abolished. 203   

   B. The Expectant Mother ’ s Reproductive Freedom  

 The truly vexed question regarding unwanted parenthood remains the woman ’ s 
right to choose. At present, the case law unequivocally indicates that there is no 
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right to terminate a pregnancy under the ECHR, even on medical grounds, such as 
a threat to the expectant mother ’ s physical or psychological health. The  Strasbourg 
authorities found early on that the voluntary interruption of pregnancy was not 
an exclusive matter of the gestational mother ’ s private life and therefore strict reg-
ulation and even bans are considered to represent a legitimate interference with 
Article 8 rights. 

 In  Br ü ggemann and Scheuten v Federal Republic of Germany , 204  a case decided 
in the late 1970s, the applicants claimed that, as a result of the restrictive rules 
on abortion (criminalisation if performed later than 12 weeks after conception, 
save for medical reasons), they either had to renounce sexual intercourse or to 
apply methods of contraception or, indeed, to carry out a pregnancy against 
their will. The Commission ’ s report found that  ‘ legislation regulating the inter-
ruption of pregnancy touches upon the sphere of private life ’ , which includes  ‘ the 
possibility of establishing relationships of various kinds, including sexual, with 
other  persons ’ . 205  At the same time, it held that further interests are also at play: 
 ‘  pregnancy cannot be said to pertain uniquely to the sphere of private life. When-
ever a woman is pregnant her private life becomes closely connected with the 
developing foetus. ’  206  As a result, the Commission found that there is a public 
interest in regulating abortion, whether or not the foetus has rights under Arti-
cle 8 or is covered by the  ‘ rights of others ’  exception in Article 8(2). 207  The Com-
mission also relied on evidence derived from another instrument widely ratifi ed 
by Council of Europe States, namely Article 6(5) of the UN Covenant on Civil 
and Political Rights, which prohibits the execution of death sentences on preg-
nant women. 208  Although that proviso has no correspondence in Article 2, this 
cross-reference can be explained under the VCLT as reliance on the practice of the 
signatories in relation to the subject-matter of the Convention and hence casting 
light on the obligations enshrined therein. Admittedly, although it does not estab-
lish specifi c rights for the foetus, and even less so rights capable of trumping the 
mother ’ s rights, it is indeed indicative of States ’  view that unborn life is entitled to 
some protection. Having ascertained the plural interests involved in a pregnancy 
and the State ’ s legitimation to regulate abortion, the  Br ü ggemann and Scheuten  
decision proceeded to an assessment of the reasonableness of the German regula-
tions. The main interpretive tools employed to uphold the impugned measures 
were the comparative review method and an intentionalist reading. On the one 
hand, the Commission pointed out that all Contracting parties had set up legal 
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limitations in respect of abortion rights. 209  On the other hand, the restrictiveness 
of abortion laws at the time that the Convention was adopted and the continuing 
debate in many countries could not suggest that the drafters intended to establish 
a right to abort. 210  

 Until recently, the Court managed to avoid the abortion controversy, which was 
indirectly before it in  Open Door Counselling and Dublin Well Woman v Ireland  
(injunction to refrain from imparting information on abortions services abroad) 
and  Tokarczyk v Poland  (imprisonment for having aided and abetted abortion by 
driving women to Ukraine), 211  by concentrating on Article 10 (freedom of expres-
sion). As Dembour wrote:  ‘ [Such] a focus conveniently made it possible for it to 
ignore debates on the meaning of abortion. ’  212  The Court was, however, frontally 
faced with the question — and given an opportunity for an evolutive interpretation 
in light of present-day conditions — in the  A, B and C v Ireland  case in 2010. 213  
Under Irish law, abortion was permitted only when the pregnancy posed a risk 
to the life of the expectant mother; the Court was thus called upon to uphold 
a limited right to the termination of pregnancy sought for reasons of health or 
well-being. While accepting that abortion legislation was an area governed by 
wide State discretion, the Court inquired, according to its traditional methodol-
ogy,  ‘ whether this wide margin of appreciation is narrowed by the existence of a 
relevant  consensus ’ . 214  The Court took note of the  ‘ consensus amongst a substan-
tial majority of the  Contracting States of the Council of Europe towards allow-
ing abortion on broader grounds than accorded under Irish law ’  (abortion being 
legally available on demand in some 40 European countries, and on health and 
well-being grounds in 35). 215  Nevertheless, the Court concluded that it  ‘ does not 
consider that this consensus decisively narrows the broad margin of appreciation 
of the State ’ , 216  largely on account of the acutely sensitive nature of this area. 217  
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observed the requirements of proportionality are all unconvincing. 

 Firstly, the Court found that a prohibition of abortion sought on health and 
well-being grounds amounted to an interference with the right to respect for pri-
vate life; 218  it considered, however, that the interference pursued the legitimate 
aim of  ‘ protection of morals ’ , which in Ireland was said to include the right to life 
of the unborn. 219  The only argument provided to support this view was previ-
ous case law (in particular,  Vo v France ) to the effect that the decision as to where 
life begins and the extent to which unborn life is covered by Article 2 are matters 
falling within States ’  discretion. 220  The Court did not address the already estab-
lished pre-eminence of the expectant mother ’ s right to self-determination under 
Article 8 over the possible competing rights of the foetus according to its earlier 
jurisprudence in  WP v UK  and  Boso v Italy . There was no discussion of either 
of those cases or the balancing exercise involved, resolved by most countries in 
favour of the mother (at least under certain circumstances). The Court thus essen-
tially confl ated the discretion afforded to States on the issue of determining if the 
 foetus enjoys a right to life and the correct balancing between the mother ’ s and 
the  foetus ’  respective rights. The latter question can be addressed without provid-
ing a defi nitive answer to the former. As Zwart suggested:  ‘ The fact that 43 States 
recognise a woman ’ s right to an abortion means that in those States the right of 
the woman is deemed more important than the interests of the foetus, whenever 
life begins. ’  221  Analogously, it can be maintained that the overwhelming major-
ity of European States have decided that the individual rights of the expectant 
woman prevail over the moral views of the community regarding the foetus ’  right 
to life. Consequently, however one defi nes the incompatible interests lying in the 
balance, whether as  ‘ rights of others ’  or  ‘ protection of morals ’ , the individual right 
of the mother is indisputably given priority throughout Europe. Some scholarly 
commentators have taken the view that  ‘ the Court avoids having to determine if 
the primacy afforded to the protection of foetal life over the rights of the mother 
breaches Convention standards ’ . 222  

 The dissenters suggested that the Court essentially misread the question 
before it: 

  Let us make clear from the outset that the Court was not called upon in this case to 
answer the diffi cult question of  ‘ when life begins ’ . This was not the issue before the Court, 
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and undoubtedly the Court is not well equipped to deal effectively with it. The issue 
before the Court was whether, regardless of when life begins — before birth or not — the 
right to life of the foetus can be balanced against the right to life of the mother, or her 
right to personal autonomy and development, and possibly found to weigh less than the 
latter rights or interests. And the answer seems to be clear: there is an undeniably strong 
consensus among European States  …  to the effect that, regardless of the answer to be 
given to the scientifi c, religious or philosophical question of the beginning of life, the 
right to life of the mother, and, in most countries ’  legislation, her well-being and health, 
are considered more valuable than the right to life of the foetus. 223   

 What further weakens the Court ’ s analysis is the unconvincing emphasis on the 
deeply rooted moral values protected by the impugned restriction. The Irish gov-
ernment ’ s reliance on the accessibility of information about, and legality of travel-
ling abroad for, an abortion raises doubts as to the absolute belief in unmitigated 
prenatal life protection and hence the pressing need to prohibit abortion in all 
circumstances. Surprisingly, however, the Court considered that this option sup-
ported the government ’ s claim that the domestic prohibition was  proportionate, 224  
whereas arguably all it achieved was to discriminate against individuals who can-
not afford to travel abroad. This compounds an already existent socio-economic 
problem, since, as Ryan pointed out,  ‘ unintended pregnancy disproportionately 
affects low-income women and minorities ’ . 225  Palmer further notes that  ‘ [i]t is 
vulnerable populations within the state that face barriers to travel ’ ; moreover: 
 ‘ Later abortions pose greater risks to the health of the woman. ’  226  

 Not only was this a case of clear-cut consensus, but the Court could have relied 
for corroboration on Council of Europe soft law evidencing the position of ECHR 
parties on the matter, in particular the Parliamentary Assembly Resolution 1607 
on access to safe and legal abortion in Europe. This resolution notes that a  ‘ ban 
on abortions does not result in fewer abortions but mainly leads to clandestine 
abortions, which are more traumatic and increase maternal mortality and/or lead 
to abortion  “ tourism ”  which is costly, and delays the timing of an abortion and 
results in social inequities ’ . 227  The document further recognises that  ‘ the ultimate 
decision on whether or not to have an abortion should be a matter for the woman 
concerned, who should have the means of exercising this right in an effective way ’  
and calls upon States to  ‘ decriminalise abortion within reasonable gestational lim-
its ’  and guarantee women an accessible right to safe abortion. 228  
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 Wildhaber et al comment that the Court ’ s reasons  ‘ resemble a de facto  “ political 
question ” -doctrine and the notion of the  “ persistent objector ”  ’ . 229  Ziemele also 
suggested that one possible way of reading the judgment  ‘ would be to say that 
 Ireland has always objected to the development of such wide availability of abor-
tion and can thus be regarded as a persistent objector ’ . 230  It is doubtful whether, in 
situations engaging human rights, for which Strasbourg monitoring was devised in 
the fi rst place, the concession of  ‘ political questions ’  is consistent with the Court ’ s 
mandate. It is also questionable whether in an increasingly harmonised regional 
system of human rights protection, individual persistent objection — already 
contested under classic international law — can occupy the place it might claim 
in a completely non-institutionalised context. As de Londras and  Dzehtsiarou 
argued:  ‘ To allow the alleged values of a particular State to be exempted from the 
general minimum standard  …  is clearly out of step with the development of a 
European public order. ’  231  If we understand consensus as a  ‘ rebuttable presump-
tion in favour of the rule or practice adopted by the majority ’ , 232  then in cases of 
quasi-unanimity, rebuttal should succeed only if based on evaluative demonstra-
tions other than local preferences. The acceptance of a rebuttal simply adducing 
exceptionalism and national opinion renders the entire exercise of supranational 
supervision futile. 

 This treatment of European consensus, as potentially superseded by domestic 
consensus, is particularly problematic for the Court ’ s interpretive methodology. 
A joint partly dissenting opinion argued:  

 it is the fi rst time that the Court has disregarded the existence of a European consensus 
on the basis of  “ profound moral views ” . Even assuming that these profound moral views 
are still well embedded in the conscience of the majority of Irish people, to consider that 
this can override the European consensus, which tends in a completely different direc-
tion, is a real and dangerous new departure in the Court ’ s case-law. A case-law which 
to date has not distinguished between moral and other beliefs when determining the 
margin of appreciation which can be afforded to States in situations where a European 
consensus is at hand ’ . 233   

 As Dzehtsiarou argues,  ‘ a justifi cation based on internal consensus  …  can lead to 
negative consequences for the substantive legitimacy of the rulings of the ECtHR  …  
Trumping internal consensus has the potential to undermine the positive impact 
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on legitimacy that European  consensus might have ’ . 234  Wildhaber et al further 
remark that in this case, the Court  ‘ did not add that the issue should be kept under 
review — unlike the earlier transsexualism cases and  SH v Austria  ’ . 235  

 Furthermore, commentators have disputed the accuracy of the domestic con-
sensus ascertained by the Court. De Londras and Dzehtsiarou thus argued:  ‘ Rather 
than standing for the proposition that the Irish people have a deeply held or pro-
found moral position that supports the  status quo,  as claimed by the Court, these 
referenda simply stand for the proposition that the Irish people have not been 
willing to support the amendments to the Constitution  as presented to them  in 
these referenda ’  (emphasis in original). 236  According to Wildhaber et al, the evi-
dence indicated  ‘ rather conclusive fi gures showing changes of societal values in 
Ireland ’ . 237  Ciervo similarly points out that, according to the 2003 government-
promoted survey considered by the Court,  ‘ 86 %  believed that pregnancy could 
be terminated in the event of a psycho-physical health risk for the woman, while 
in 1986 only 46 %  of the respondents approved of this proposition ’ . 238  This would 
suggest that the only argument in favour of deference was itself too controversial 
to outweigh the consensus argument and the need for a balancing of rights. 

 The scholarship has also highlighted the gender-specifi c restriction on abor-
tion; Dembour has referred to abortion case law as  ‘ illustrating the way in which 
human rights law at Strasbourg fails to address women ’ s predicament in a male-
dominated society ’ . 239  Palmer likewise noted that  ‘ the court gave short shrift to the 
applicants ’  claim of discrimination under art. 14 [and] refused to acknowledge 
that it is uniquely women, who, as a consequence of their gender, are required to 
deal with the burden of living in a state with a restrictive abortion regime ’ . 240  

 Moreover, the Court ’ s position on abortion rights has been aptly criticised 
by Londono as  ‘ out of step with other human rights bodies ’ , 241  in particu-
lar the HRC ’ s General Comment No 28, 242  the CEDAW Committee ’ s General  
Recommendation  No 24, 243  and the fi ndings of the Special Rapporteur on  Violence 



Unwanted Parenthood and Confl icts of Rights 173

of unwanted pregnancy through family planning and sex education and reduce maternal mortality 
rates through safe motherhood services and prenatal assistance. When possible, legislation criminal-
izing abortion should be amended, in order to withdraw punitive measures imposed on women who 
undergo abortion. ’   

 244      See Londono (n 241) 97 – 98.  
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 247          Amanda Jane Mellet v Ireland  ,  Comm No 2324/2013 ,  HRC views of   31 March 2016   , paras 7.2-9. 
The author of the communication had been advised by the doctors that the foetus presented congenital 
defects and would die in utero or shortly after birth. However, under the Protection of Life During 
Pregnancy Act 2013, adopted after the  A, B and C v Ireland  judgment, a termination of pregnancy was 
only permitted in cases of a threat to the life of the woman.  

against Women. 244  A comprehensive study by Zampas and Gher demonstrates 
that these and other UN treaty bodies (the Committee on the Rights of the Child 
and the Committee on Economic and Social Rights), in their general comments, 
concluding observations on country reports or views on individual communica-
tions, have repeatedly acknowledged the risks to life and health associated with 
clandestine abortion (particularly the impact of punitive legislation on maternal 
mortality rates), the special threat to adolescent expectant mothers, and the reper-
cussions of denial of reproductive freedom on women ’ s well-being and enjoyment 
of other rights, such as education or economic empowerment. 245  On the specifi c 
case of Irish abortion legislation, the HRC has repeatedly expressed concerns in 
its concluding observations on periodic country reports, noting inter alia  ‘ the dis-
criminatory impact  …  on women who are unable to travel abroad to seek abor-
tions ’  and the severe mental suffering caused by the denial of abortion services to 
women seeking abortions due to rape, incest, fatal foetal abnormality or serious 
risks to health ’ . 246  In the recent case of  Mellet v Ireland , the HRC required Ireland 
to change its current legislation in order to ensure that women who choose to ter-
minate a non-viable pregnancy are not left outside the public health care system, 
compelled to incur the fi nancial, psychological and physical strains of securing an 
abortion abroad, denied post-termination medical care and bereavement counsel-
ling, and stigmatised by the criminalisation of abortion of a fatally ill foetus. 247  By 
contrast, the Court ’ s approach is strikingly deferential in its lack of consideration 
of proportionality, in that it allows a blanket ban rather than restrictions relating 
to gestational limits or the grounds for requesting an abortion. 

 Despite this rigid position on the right to decide an interruption of pregnancy, 
the Court has indicated that, where States permit therapeutic abortion, the law 
must be suffi ciently clear so as to allow pregnant women to avail themselves of 
that option and to avoid the chilling effect of criminal legislation on doctors. The 
 Tysi ą c v Poland  judgment found that the doctors ’  refusal to perform a therapeutic 
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edly refused to refer the applicant for a genetic examination permitting to diagnose a possible foetal 
malformation, and by the time she underwent the examination and received the results, it was too late 
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 251      Westeson (n 202) 174.  
 252          AK v Latvia  ,  App No 33011/08 ,  ECtHR judgment of   24 June 2014   .  

abortion (to prevent a serious deterioration of the mother ’ s eyesight), under the 
pressure of unclear statutory limitations and thus potential criminal sanctions, 
violated Article 8. 248  The Court considered that the applicable provisions had to be 
formulated in such a way as to ensure clarity of the pregnant woman ’ s legal posi-
tion and to alleviate the chilling effect which the legal prohibition on abortion and 
the risk of criminal responsibility could have on doctors. According to the Court, 
once a legislature has decided to allow abortion, it must avoid a legal framework 
that limits its use in practice. The  Tysi ą c  judgment adds very little to the debate on 
the availability of abortion. As Ryan noted:  ‘ The Court will uphold Article 8 claims 
only when they encroach on procedural aspects of the right rather than on the 
crux of self-determination or autonomy in reproductive decisions. ’  249  

 Similarly, delays in the procedures surrounding the exercise of the right to abort 
will amount to a violation of Article 8. In  RR v Poland , 250  a woman ’ s prolonged 
lack of access to the prenatal genetic tests prescribed by domestic legislation, 
resulting in her inability to have an abortion on the grounds of foetal abnormality 
in due course, was found to constitute a violation of Articles 3 and 8. In the latter 
respect, the Court stressed that the law provided no effective mechanisms enabling 
a pregnant woman to obtain a diagnostic service, which was critical to the exercise 
of the right to make an informed decision on whether to seek an abortion accord-
ing to the law. Given the discrepancy between the legal option to abort and the 
actual avenues available, the authorities had failed to comply with their positive 
obligations to secure respect for private life. Although the judgment does not fur-
ther the discussion on the mother ’ s right to choose, it is nevertheless important; 
in fact:  ‘ For the fi rst time, the Court determined that denial of services critical for 
deciding whether to seek an abortion can violate the right to be free from inhu-
man and degrading treatment. ’  251  

 To some extent, the  RR v Poland  case alludes to the debate on whether aspir-
ing parents have a  ‘ right to a healthy baby ’ , a question raised by the respondent in 
 Costa and Pavan . The subsequent  AK v Latvia  concerned the denial of an adequate 
and timely antenatal screening test (as required by the relevant law for the medical 
care of patients in the applicant ’ s age group), which would have indicated the risk 
of a foetus having a genetic disorder and allowed the mother to choose whether 
to continue the pregnancy. 252  The judgment found that the  ‘ domestic courts did 



Unwanted Parenthood and Confl icts of Rights 175

 253      ibid, para 94.  
 254       P and S v Poland  (n 201). The applicants, a mother and daughter, had not benefi ted from impar-

tial medical counselling and had received contradictory information on the procedure to follow, as well 
as being pressurised by the hospital staff, who had enlisted the assistance of a priest and the press, into 
not carrying out the abortion. One of the doctors also refused to perform the abortion on grounds of 
conscience, without accompanying the refusal by referral to another doctor, as required by law. See 
ibid, paras 102 – 08.  

 255      ibid, para 111.  
 256      ibid.  
 257      Ryan (n 222) 253.  
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not properly examine the applicant ’ s claim that she had not received medical 
care and information in accordance with domestic law in a manner suffi cient to 
ensure the protection of her interests ’ , which amounted to a violation of the proce-
dural aspect of Article 8. 253  Read together, the cases on prenatal medical tests and 
embryo screening might seem to pave the way towards a right to a healthy baby. 
On the other hand, in  RR , the emphasis was on the gap between legally available 
and practically obtainable support to secure a healthy baby; in  Costa and Pavan , 
the ratio decidendi was the irrationality of offering parents the choice through a 
much more traumatic abortion, but not through embryo selection; fi nally,  AK  
concerned the failure to obtain redress for breaches of existing domestic law. It is 
unclear to what extent the Court might be willing to require States to adopt legis-
lation guaranteeing prenatal diagnosis as part of their positive obligations under 
Article 8. 

 The outcome of  P and S v Poland  is another refl ection of the Court ’ s narrow 
function in the area of abortion rights, essentially limited to supervising the cor-
rect implementation of  existing  domestic legislation. 254  The complaint regarded 
the failure of medical authorities to provide timely and unhindered access to 
lawful abortion to a minor who had become pregnant as a result of rape. The 
judgment therefore revolved around the notion that  ‘ effective access to reliable 
information on the conditions for the availability of a lawful abortion, and the 
relevant procedures to be followed, is directly relevant for the exercise of personal 
autonomy ’ . 255  Although the Court reiterated that the notion of private life in 
 Article 8 applied both to decisions to become and not to become a parent, 256  it did 
not add new contents to the procreative rights protected, but merely condemned 
the discrepancy between the theoretically available right to a lawful abortion and 
the drawbacks of its practical implementation. In fact, Ryan commented that  ‘ the 
Court reiterated a deferential approach ’ , in that it  ‘ confi ned [its] assessment to the 
positive obligations that the state was already under ’  (emphasis in original). 257  

 The emphasis in these cases on the practical inaccessibility of therapeutic abor-
tion legally available in the respondent States can be contrasted with the HRC ’ s 
approach in  KL v Peru . 258  The Committee found a breach of the ICCPR in the 
denial of access to therapeutic abortion in circumstances where severe foetal 
impairment predictably led to the child ’ s death shortly after birth, resulting in 
depression and emotional distress for the mother. As Zampas and Gher note, the 
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fi nding of violation of Article 7 (cruel treatment)  ‘ did  not  depend on the lawful-
ness of the  procedure, which thus opened the possibility for both the legal and 
practically [ sic ] inaccessibility of a therapeutic abortion’ (emphasis in original). 259  

 The European system is thus lagging behind the level of protection of reproduc-
tive rights guaranteed on the international plane, as well as within other regional 
systems. In fact, under the Protocol on the Rights of Women in Africa, States are 
fi rmly required to  ‘ take all appropriate measures to  …  protect the reproductive 
rights of women by authorising medical abortion in cases of sexual assault, rape, 
incest, and where the continued pregnancy endangers the mental and physical 
health of the mother or the life of the mother or the foetus ’ . 260  Paradoxically, 
although Europe is  ‘ the region with historically the most liberal abortion laws ’ , 261  
human rights protection on the continent seems to ignore, and remain apart from, 
the global trend towards giving priority to women ’ s reproductive rights in the 
debate over abortion laws.   

   VII. THE RIGHT TO PARENTAL LEAVE ALLOWANCE  

 Admittedly, specifi c economic measures in support of parents ’  endeavours to dis-
charge child care responsibilities are outside the scope of a treaty almost exclusively 
concerned with civil and political rights. Unsurprisingly, in  Andersson v Sweden , 
the Commission rejected the suggestion that respect for family life entailed a posi-
tive obligation to provide fi nancial assistance to parents who preferred to stay at 
home and look after their children rather than seek gainful employment and use 
public child care facilities. 262  As Warbrick observed, this case confi rms  ‘ an unwill-
ingness to discern economic and social rights as being even within the ambit of the 
existing Convention framework ’ . 263  

 Nonetheless, as with other social rights linked with family life, 264  the issue of 
parental leave entitlements has been repeatedly before the Court within the con-
text of applications lamenting gender-based or nationality-based discrimination. 
The Court has recognised in  Petrovic v Austria  that parental leave comes within the 
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scope of Article 8 and that Article 14 (taken together with Article 8) is therefore 
applicable:  ‘ By granting parental leave allowance States are able to demonstrate 
their respect for family life within the meaning of Article 8 of the Convention; the 
allowance therefore comes within the scope of that provision. ’  265  Like adoption, 
parental leave is an optional right, but is within the material sphere of Article 8. 
As explained in  Petrovic :  ‘ Article 14 comes into play whenever  “ the subject-matter 
of the disadvantage  …  constitutes one of the modalities of the exercise of a right 
guaranteed ”   …  or the measures complained of are  “ linked to the exercise of a 
right guaranteed ” . ’  266  In particular, although  ‘ Article 8 does not impose any posi-
tive obligation on States to provide the fi nancial assistance in question ’ ,  ‘ this allow-
ance paid by the State is intended to promote family life and necessarily affects 
the way in which the latter is organised as, in conjunction with parental leave, it 
enables one of the parents to stay at home to look after the children ’ . 267  As a result, 
Article 8 is engaged and therefore the domestic right, albeit not mandatory under 
the Convention, cannot be granted on a discriminatory basis. 

 Nonetheless, initially the Court took a rather conservative approach to the 
assessment of domestic decisions on the benefi ciaries of parental leave. In   Petrovic , 
it agreed that the different treatment of mothers and fathers in respect of paren-
tal leave was compatible with ECHR obligations given the lack of  European 
 consensus. 268  Although it conceded that mothers and fathers were similarly placed 
as regards child rearing and that the measure therefore engaged a distinction 
based on sex, it found that the majority of Contracting States had not provided 
for parental leave allowances to be paid to fathers, and thus the refusal of the 
authorities to grant the applicant a parental leave allowance had not exceeded the 
margin of appreciation allowed to them. The width of the margin of appreciation 
afforded may, perhaps, be explained by the nature of the right at stake. According 
to Mowbray, the  Petrovic  judgment is in fact  ‘ another demonstration of the Court ’ s 
historical reluctance to fi nd that the positive obligations inherent in Article 8 man-
date the provision of social welfare benefi ts to particular individuals ’ . 269  Neverthe-
less, it is not entirely clear why, having found Article 8 engaged, the Court placed 
this weight on consensus, which is, in principle, only one factor, infl uencing the 
margin of appreciation but not ousting the control of proportionality. 270  Judges 
Bernhardt and Spielmann, dissenting, convincingly argued that a sexually dis-
criminatory social welfare distribution  ‘ perpetuates th[e] traditional distribution 
of roles and can also have negative consequences for the mother; if she continues 
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her professional activity and agrees that the father stay at home, the family loses 
the parental leave allowance to which it would be entitled if she stayed at home ’ . 271  

 The  Petrovic  approach was defi nitely abandoned in  Weller v Hungary , where the 
Court found that the exclusion of natural fathers from the entitlement to receive 
parental allowance — whereas mothers, adoptive parents and guardians were enti-
tled to it — amounted to discrimination on the grounds of parental status. 272  In 
particular, the Court rightly observed that  ‘ this wide range of entitled persons 
proves that the allowance is aimed at supporting newborn children and the whole 
family raising them, and not only at reducing the hardship of giving birth sus-
tained by the mother ’ . 273  The approach to European consensus also changes here; 
the Court found that  ‘ the lack of a common standard does not absolve those States 
which adopt family allowance schemes from making such grants without discrim-
ination ’ . 274  Whereas arguably the absence of consensus may persuade the Court 
that a certain justifi cation meets the criteria of Article 14, the respondent State ’ s 
position will be indefensible if, as in  Weller , it does not put forward  ‘ any objective 
and reasonable ground to justify the general exclusion of natural fathers from a 
benefi t aimed at supporting all those who are raising newborn children ’ . 275   Weller  
further deemed discriminatory a legislative scheme excluding foreign mothers 
and Hungarian fathers from maternity benefi ts granted to families in which the 
nationality of the parents was reversed. 276  Other distinctions were also sanctioned 
by the Court as incompatible with Article 8 read in conjunction with Article 14. 
In  Okpisz v Germany  and  Niedzwiecki v Germany , the Court … found that a dif-
ference in treatment in respect of parental leave allowance based on the residence 
status of the alien parent was unjustifi ed. 277  

 In recent judgments, the Strasbourg authorities have further increased the 
prescriptiveness of Convention requirements in this area. In  Konstantin Markin 
v Russia , the Grand Chamber ruled on a narrower aspect, namely the legitimacy of 
legislation excluding servicemen from the enjoyment of parental leave on the same 
basis as civilians and servicewomen. 278  According to the Court,  ‘  contemporary 
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 283      See ibid, para 146:  ‘ the Government did not submit convincing evidence to show that the excep-
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 284      Marshall (n 30) 197.  

European societies have moved towards a more equal sharing between men and 
women of responsibility for the upbringing of their children and ... men ’ s caring 
role has gained recognition ’ . 279  The Court ’ s demonstration that a substantial major-
ity of European States have equalised the position of spouses in respect of parental 
leave is questionable; 280  however, the Court ’ s analysis on the terrain of discrimina-
tion and its forceful rebuttal of the respondent government ’ s arguments in favour 
of a difference in treatment are compelling. In particular, the Court found that 
the difference in treatment complained of  ‘ has the effect of perpetuating gender 
stereotypes and is disadvantageous both to women ’ s careers and to men ’ s family 
life ’ . 281  Moreover, the national security defence invoked by the respondent govern-
ment was based on an unsubstantiated speculative scenario in which numerous 
servicemen of childbearing age decided to avail themselves of the option to take 
parental leave at the same time, with devastating effects for national security. 282  In 
addition, the impugned law did not allow for a case-by-case determination of the 
entitlement to paternal leave so as to accommodate exceptional circumstances like 
the plaintiff  ’ s. 283  An infl exible norm such as the blanket exclusion of servicemen 
from parental leave should arguably be destined to fail as disproportionate in the 
absence of undeniable evidence to support the need for an absolute rule. From 
the viewpoint of interpretive methodology, by contrast with  Markin v Russia , the 
earlier  Petrovic v Austria  case seems almost exclusively focused on European con-
sensus (the lack of which was detrimental to the applicant) at the expense of an 
examination of the rule at stake from the angle of proportionality.  

   VIII. CONCLUDING REMARKS  

 To disregard an individual ’ s reproductive choices means, as Marshall expressed 
it, to  ‘ undermine their ability to control one of the most intimate spheres of their 
life ’ . 284  Predictably, the protection afforded by the Convention in this respect has 
undergone a notable expansion in Strasbourg interpretation. Although the sole 



180 The Right (Not) to Become a Parent

 285      Harris et al (n 63) 754.  
 286      Mulligan (n 48) 384 – 85.  
 287       SH v Austria  (n 53) para 93.  
 288      Mulligan (n 48) 384.  

textual basis for procreative rights is the reference in Article 12 to the  ‘ right to 
found a family ’ , paradoxically that provision seldom features in rulings concern-
ing fi liation; indeed, the Convention organs have hesitated to recognise the free-
standing purview of the second prong of Article 12. Moreover, Article 12 would 
appear to apply as  lex specialis  when contrasted with the generic  ‘ family life ’  refer-
ence in Article 8; the case law does not, however, confi rm this expectation, even 
when the applicants are (married) couples (eg, in  Dickson v UK  and  SH v Austria ). 
As Harris et al noted, although the right protected by Article 12 is closely related 
to the notions of private and family life in Article 8, which have been interpreted 
 ‘ imaginatively ’ , the Strasbourg organs have not been receptive to the development 
of this provision; as a result:  ‘ This has had a particularly inhibiting effect on the 
right to found a family. ’  285  Conversely, Article 8 guarantees have provided the legal 
space for the affi rmation of a (qualifi ed) right to access to human fertilisation 
technology, as well as of rights in connection with adoption eligibility and protec-
tion of adoptive ties. Despite the inter-dependence between the right to marry 
and the right to procreate in the text of Article 12 and early case law, at present 
the protection of parenthood aspirations under the Convention has been entirely 
disconnected from marriage, and an individual right to become a parent is well-
established as an expression of private and family life. 

 The vaster potential of Article 8 has driven the right to become a parent far 
beyond the mere right to reproduce. Indeed, the  ‘ concept of  “ parenthood ”  is much 
broader than the concept of  “ procreation ”  ’ , and hence it is applicable to  ‘ assisted 
reproduction using gamete donors and surrogates, where the commissioning par-
ent does not engage in biological reproduction ’ . 286  At the same time, the different 
dimensions of parenthood seem to attract different levels of protection. The  ‘ wish 
for a child ’ , albeit a  ‘ particularly important facet of an individual ’ s existence or 
identity ’  under Article 8, 287  enjoys less protection than the  ‘ right to found a  family ’  
understood as natural procreation under Article 12. According to  Mulligan,  ‘ the 
right to become a parent applies equally to artifi cial and natural reproduction. 
The Court has drawn no distinction between the decision to procreate by nat-
ural means and the decision to become a parent using artifi cial means ’ . 288  This 
proposition nevertheless requires qualifi cation. Artifi cial reproduction presup-
poses the participation of the State both at a normative level (eg establishing 
what techniques are lawful and on what basis access should be granted) and at a 
practical level (by setting up the institutions to provide such facilities); therefore, 
unlike natural reproduction, it is not entirely within the individual ’ s autonomy 
and it engages public decision-making processes. Consequently, although a right 
to respect for a couple ’ s decision to become genetic parents through recourse to 
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artifi cial  insemination was upheld as an expression of private and family life, the 
Court still allows wide domestic regulatory power in this area. The protection of 
the right to natural procreation and that of the right to artifi cial procreation thus 
remain qualitatively different. In some cases (see, eg,  Evans ), the margin of appre-
ciation absorbs the entire judicial analysis, with State-favourable results. As Ciervo 
observed, in the fi eld of bioethics,  ‘ an enhancement of the right of appreciation 
risks leading to a relativistic drift on the content of fundamental rights, and to an 
abdication by the Court of its role as guardian of the common European standard 
of protection ’ . 289  

 Commentators have also emphasised the inconsistencies in the approach to 
non-biological fi liation, in particular the contrast between the notion that a family 
may also be founded by adopting a child, and the position (expressed in  X and Y 
v UK ) that Article 12 does not guarantee a right to integrate into the family a child 
who is not the natural child of the couple. Van Dijk noted:  ‘ The two views would 
seem to contradict one another. In fact, if it is recognised that there are different 
ways of founding a family, why should only one of those ways form part of the 
right conferred in Article 12, even in those cases where for the person(s) in ques-
tion the other way is in fact the only possible way to found a family ?  ’  290  Indeed, 
there is no proper justifi cation for fi nding that Article 12 does not protect the only 
means for infertile couples to found a family or the formalisation of pre-existing 
family-like arrangements. A better approach would seem to be that  Article 12 
applies, but the restrictions complained of in a particular case might be reasonable 
(especially since child welfare considerations prevail over the wishes of adults). 

 There are yet further hesitations in the Court ’ s approach to founding a family. 
Whilst the Court has, in adoption cases, insisted that Article 8 protects  existing  
family life, not the  plans  to create a family, the cases regarding assisted reproduc-
tion have treated this same right as a form of decisional autonomy subsumed 
within the right to privacy (although there are also secondary references to family 
life). A detainee ’ s mere plans to procreate are thus protected by Article 8, although 
the case law confi rms that States are not compelled to guarantee the concrete pos-
sibility to procreate naturally at the exact time an individual chooses to. 

 It could also be argued that under Article 8, the Court has proceeded to what 
may effectively be perceived as an expansion of jurisdiction. According to the 
Court, domestic law going beyond ECHR obligations, but establishing a right 
within the substantive range of a Convention article is reviewable. Therefore, 
although the Convention does not guarantee a right to adopt, it allows for suprana-
tional  scrutiny of adoption regulation, in so far as adoption may be seen as a right 
 ‘ attached ’  to the right to respect for family life. 291  The supranational  supervision of 



182 The Right (Not) to Become a Parent

Martinus Nijhoff ,  1993 )  593, 595    :  ‘ When dealing with [a right] which the State is not obliged to afford 
directly by virtue of the Convention but which it regulates on a discretionary basis  for the purposes 
of giving effect to the Convention , the safeguard of Article 14 comes into play and there can be no dis-
crimination in the exercise of this right, albeit a right not  implied  by a given Convention provision but 
rather one which is  attached  to that provision ’  (emphasis added). It should not be necessarily assumed 
that the conferral of the right in domestic law is accompanied by the belief that it responds to ECHR 
obligations. This proposition requires a demonstration which has not been adequately provided either 
by the case law or by the scholarship. Nor should art 14 be seen as a vehicle for bringing all domestic 
measures within the material scope of the Convention — the adoption of Protocol 12 (general principle 
of non-discrimination in the enjoyment of all domestic rights) clearly indicates that this was never the 
intention of the parties, and the case law should not be inconsistent with treaty amendment initiatives. 
Nevertheless, it can be argued that any legislative measure engaging human rights speaks to the belief 
system of that country, and where a common trend is noticeable in Europe, those values become the 
 ‘ common heritage ’  of ECHR States on which the Court can legitimately draw for interpretation. This 
is an important link in justifying why an area of legislative activity comes under international scrutiny 
despite the absence of a specifi c treaty basis and why it becomes  ‘ State practice ’ , notwithstanding the 
questionable evidence of  opinio juris .  

 292      Tobin and McNair (n 142) 114. Starting from examining the debate on the extension of eligibil-
ity for same-sex couples to adopt underlying the approval of the Adoption and Children Act 2002 (con-
ferring a right to adopt to same-sex couples even before the Civil Partnership Act 2004 was adopted), 
the authors challenge three main assumptions raised against the Act: the need for a male role model 
and a female role model actively involved in his or her life; the risk of harm for children ’ s development 
with respect to their cognitive and emotional development, gender identity and sexual orientation; and 
the likelihood of experiencing social stigma and discrimination and reduced ability to develop effective 
social relationships. See ibid 119.  

the ( non-compulsory under the Convention) right to parental leave and  maternity 
benefi ts is another such example of  ‘ attached ’  rights. Moreover, despite the discre-
tionary provision of assisted reproduction facilities, in line with the regulatory 
freedom under the Convention in the fi eld of bioethics, if the law does not refl ect 
a coherent value system in its management of rights and restrictions, the Court 
reserves the right to sanction it (the  Costa and Pavan  case). Discriminatory access 
to reproductive or adoption services provided under national law will also require 
justifi cation (the  EB v France  case). 

 Arguably, central to all the debates surrounding the right to found a family 
should be the priority of the well-being of any children resulting from the use 
of assisted reproduction techniques, adopted by persons unrelated to them or 
born to parents deprived of liberty. Nevertheless, the notion of  ‘ best interests 
of the child ’  plays a rather capricious role in the case law, both in the adoption 
and the assisted reproduction contexts. Often judgments are excessively focused 
on the rights of adults rather than the welfare of the children; examples include 
 EB v France  and  X v Austria , which revolved around the adults ’  right to protec-
tion against discrimination. There are, furthermore, two risks involved in applying 
vague and subjective notions such as the  ‘ best interests ’  of the child. On the one 
hand, too much deference to the assessment of national authorities may allow for 
arbitrariness; as Tobin and McNair pointed out:  ‘ The danger of such an approach 
is that the best interests principle becomes an essentially meaningless concept 
which can be invoked as a self-serving principle by decision makers to garner 
legitimacy for their decisions. ’  292  On the other hand, it is questionable whether the 
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Strasbourg Court is better placed to determine where the interests of the child lie 
than national legislatures, and there may not be a single answer to this question for 
all European societies, given the diversity of cultural and legal traditions. Initially 
reserved as regards adoption rules and ostensibly aware of the ethical and social 
implications embedded in the relevant policy choices, 293  the Strasbourg Court 
has started to restrict the margin of appreciation in this area even where it could 
not rely on European consensus. It is arguable that an international court should 
be slow to monopolise the understanding of  ‘ best interests of the child ’  and seek 
greater support in State practice before judicially imposing policy choices. 

 A principle connected with the best interests of the child is the precautionary 
principle, which affords wider discretion in encroaching upon adults ’  interests in 
light of the uncertainties surrounding the long-term effects of legal fi ctions of 
parenthood upon children or the attribution of parental authority to non-parents. 
Nonetheless, the Court has been hesitant on the application of this principle. In  X, 
Y and Z v UK , acknowledging the primacy of the children ’ s interests over those of 
the adults, the Court had found that  ‘ at the present time there is uncertainty with 
regard to how the interests of children in Z ’ s position can best be protected  …  
and the Court should not adopt or impose any single viewpoint ’ . 294  Similarly, in 
 Frett é  v France , the Court recognised that there are no conclusive empirical stud-
ies on the welfare of children brought up by same-sex parents. 295  Conversely,  EB 
v France  abandoned the precautionary approach without referring to evidence of 
evolution in this fi eld, and simplifi ed the anthropological issues before it by mov-
ing the discussion on to the adult-oriented terrain of discrimination. 

 The lack of recognition of parental status for non-biological de facto caregivers 
is another theme cutting across the different areas of parenthood claims; it affects 
the aspiration of single individuals or couples to be acknowledged as adoptive par-
ents of children they have already cared for ( X and Y v UK ) and the wishes of cou-
ples for one of the partners to assume a formal role in respect of the other ’ s child, 
born through assisted reproduction or the fruit of a previous failed relationship 
( Gas and Dubois ,  X v Austria ). The main diffi culty stems from the fact that, for the 
Convention authorities, the family is essentially founded on blood ties (although 
these are not suffi cient per se — in fact, the sperm donor is not automatically enti-
tled to parental authority if biology is not corroborated by other factors such as 
contact or fi nancial support). As Gallus suggested, there is still a fundamental dis-
tinction between cases where there is no dissociation between genetic and affective 
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planned parenthood ( Dickson ,  Evans ) and cases where donated gametes are neces-
sary to enable parenthood ( SH v Austria ). 296  

 The Court ’ s traditionalist assumptions of the family also transpire in another 
aspect of the case law on legal recognition of social parenthood. It seems that the 
Strasbourg institutions privilege either biological truth or at least biological plau-
sibility; the partner incapable of having participated in reproduction — the lesbian 
companion or the female-to-male transsexual partner — tends not to be assimilated 
into the  ‘ second parent ’  fi gure. The more favourable recent position on step-parent  
adoption in gay couple remains, in fact, distinct from fi ctitious legal parenthood 
(in respect of children born through insemination with donor  gametes). To be 
sure, the lack of a common understanding in Europe on the best way to regu-
late novel family-like structures, made possible by recent medical advances, does 
not recommend Strasbourg policy-making. Diffi cult decisions affecting a child ’ s 
identity and welfare still await the crystallisation of a common trend (eg, on the 
registration as a father on the birth certifi cate of the non-biological  transsexual 
companion of the mother, the conferral of parental authority to the lesbian part-
ner of the mother, the rights of the sperm donor etc). 297  

 Finally, the right  not  to become a parent has emerged from the case law as the 
other facet of a person ’ s right to make decisions regarding their family life. However, 
unwanted parenthood, just like the aspiration to become a parent, was met with 
some resistance in the Strasbourg proceedings. Willing to support that right in the 
context of the use of genetic material for procreative purposes (the  Evans  case), the 
Court continues to recognise wide discretion to national authorities in restricting 
abortion, notwithstanding the overwhelmingly generalised availability of abor-
tion in Europe ( A, B and C v Ireland ). It is also worth noting that the approach to 
confl icts of rights under Article 8 depends on whether the case involves pregnancy 
or assisted reproduction. In the former situation, the woman’s wishes invariably 
prevail over the rights of the man, who cannot oppose either the continuance or 
the termination of the pregnancy ( WP v UK ,  RH v Norway ,  Boso v Italy ), whereas 
the power to decide over a project of life conceived outside the woman ’ s body is 
equally shared by the prospective parents ( Evans ). According to Ford:  ‘ The obvi-
ous assumption would seem to be that  …  to give effect to the father ’ s rights where 
a woman is pregnant would represent too great an interference with the right of 
self-determination over her own body. ’  298  It is merely the location of the embryo 
or foetus inside the woman ’ s body that precludes the father ’ s interests from being 
treated as legal rights. 299  Undoubtedly, the indissoluble relationship between the 
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existence of the foetus and the mother ’ s right to control over her body makes any 
coercion, however motivated, as intolerable as the well-meaning interference with 
a patient ’ s right to refuse life-prolonging medical treatment. 300  However, as noted 
above, gender-specifi c differences between the position of mothers and fathers 
involved in technology-assisted procreation (and the impact on their respective 
rights) have arguably been too easily dismissed in  Evans . As will be discussed in 
Chapter 5, unwanted parenthood, in particular the right not to be treated as a legal 
parent when genetic links with a child are absent, has also received ambiguous 
treatment in the case law on paternity challenges. 

 Another peculiar feature of the case law on the right to become and not to 
become a parent is the reliance on alternatives outside the jurisdiction of the 
respondent State as part of the control of Convention conformity. Thus, for 
the Court, in  A, B and C , the lawfulness of securing an abortion abroad preserved 
the proportionality of the restrictive abortion regime. As Ryan emphasised, the 
consequence is that the  ‘ misplaced margin of appreciation resulted in the Court 
condoning the Irish solution of sending women abroad to access their human 
rights ’ . 301  Similarly, in  SH v Austria , the Court suggested that the applicants had 
the option of going abroad to receive the fertilisation treatment sought, as domes-
tic law recognised the affi liation thus created. 302  As the dissenting judges pointed 
out, this solution (which in any event ignores the practical diffi culties and costs) 
fails to justify the absolute prohibition complained of under Article 8(2) and raises 
doubts on the concerns for the child ’ s best interests and the mother ’ s health, which 
 ‘ disappear as a result of crossing the border ’ . 303  Outsourcing abroad, but endors-
ing domestically, practices the majority is morally uncomfortable with (prospec-
tively through dissemination of information and retrospectively through lack of 
sanction/recognition of legal effects), reveals a fundamental inconsistency in the 
belief system adduced as a justifi cation for the interference. Moreover, as Scherpe 
observed in examining the  SH  judgment,  ‘ it also is nonsensical to hold that a right 
is protected because it can be exercised elsewhere ’ . 304  

 Finally, despite the sensitive nature of this area of law, accrediting the idea that 
fi rm domestic views (such as the anti-abortionist position of Irish society) over-
ride European consensus has wider systemic implications, in that it magnifi es 
the substantive reach of the Convention ’ s subsidiary character. De Londras and 
 Dzehtsiarou pointed out that such a decision may indeed fuel support for requests 
of greater State authority:  ‘ the notion that European consensus might be subordi-
nate to internal consensus within a particular State might bolster arguments that 
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the Convention ought to be subordinate to decisions taken at the national level ’ . 305  
The refusal, motivated by deference to strong conservative public opinion in one 
State, to engage in a balancing of rights debilitates the constitutionalist project of 
the ECHR. 306  It also leads to another inconsistency, namely the contrast between 
the acceptance of unfettered State discretion in the pro-life/pro-choice debate, 
even where there are risks to the mother ’ s health ( A, B and C v Ireland ) and the 
emphasis on the individual right not to become a parent (in cases where abortion 
is legally available but practically inaccessible, eg  P and S v Poland ). 

 The analysis of the interpretive diffi culties surrounding the application of 
human rights standards to the recognition of coupledom and fi liation has so far 
deliberately left aside a further compounding challenge: the reconceptualisation 
of these rights when sexual orientation and gender migration are at play. It is this 
challenge that the following chapter sets out to address.  
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