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 The Basis for the 2016 Referendum: 
Law, Politics and the Constitution     

 ON 27 JUNE 2016 the House of Commons discussed for the first time 
the outcome of the EU referendum that had taken place four days 
previously. The Conservative Prime Minister, David Cameron, who  –  

in response to the  ‘ leave ’  result  –  had already announced his attention to stand 
down told the House that: 

  [t]he British people have voted to leave the European Union. It was not the result 
that I wanted, or the outcome that I believe is best for the country I love, but there 
can be no doubt about the result. Of course, I do not take back what I said about 
the risks. It is going to be diffi cult. We have already seen that there are going to be 
 adjustments within our economy, complex constitutional issues, and a challenging 
new  negotiation to undertake with Europe. However, I am clear  –  and the Cabinet 
agreed this morning  –  that the decision must be accepted, and the process of imple-
menting the decision in the best possible way must now begin. 1   

 The Labour Leader of the Opposition, Jeremy Corbyn, agreed with this basic 
premise, stating that:  ‘ [t]he Opposition Benches put forward a positive case to 
remain part of the European Union and convinced more than two thirds of our 
own supporters, but the majority of people voted to leave and we have listened 
to and accepted what they have said ’ . 2  The leaders of the two largest groupings 
in the Commons, then, while professing their regret at the outcome of the vote, 
were accepting that it bound them. Their acquiescence was representative of 
a mood that prevailed in both Houses of Parliament and other governmental 
 institutions. A good example of this compliance on the part of the primary 
chamber of Parliament came with the Resolution the House of Commons 
passed by 448 votes to 75 on 7 December 2016, including in it the statement 
that it   ‘  recognises that this House should respect the wishes of the United 
Kingdom as expressed in the referendum on 23 June; and further calls on the 
Government to invoke Article 50 by 31 March 2017 ’ . (See appendix A for the full 
text of resolution.) Even those who might privately have hoped for a chance to 
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reverse it at a later stage tended publicly at this point to concur with the proposi-
tion that Cameron and Corbyn advanced. The referendum result, they agreed, 
had to be implemented. 3  

 But the precise way in which the vote of June 2016 should be put into effect 
and the process that should be followed in doing so were less clear. Argu-
ments over these subjects  –  which could be a proxy for continued disagreement 
about leaving or remaining  –  were a source of division from the highest level 
of government downwards. Cabinet might, on the morning of 27 June 2016, 
have agreed on the necessity of departure, but beyond this basic point consen-
sus was harder to reach. Nonetheless, the consequences for the UK of this 
broad acceptance of the referendum outcome  –  whatever, precisely it meant   –  
were immense, both internally and externally; the preceding discussion of the 
sprawling constitutional issues that arose dealt with just one segment of the 
whole. There were also important implications for the European Union, and 
the wider world beyond. This chapter considers the nature of this obligation, 
so important in its consequences, that the referendum was perceived as creating, 
and to which politicians in Parliament were willing to subordinate themselves. 
It asks what was the basis for this requirement, how it came about, and what it 
meant. In accordance with the methodology of the book, it does so by focus-
ing on two main sources: the European Union Referendum Act 2015, which 
provided the legal basis for the vote; and the debate that took place in the House 
of Commons on the Second Reading of the Bill that became this Act. The 
chapter considers what conclusions might be drawn, from a constitutional and 
democratic perspective, regarding the Brexit episode as a whole. 

   I. THE EUROPEAN UNION REFERENDUM ACT 2015  

 The bare text of the European Union Referendum Act 2015 provides only slight 
indication of the momentous sequence of occurrences it helped instigate. It 
describes itself as  ‘ An Act to make provision for the holding of a referendum 
in the United Kingdom and Gibraltar on whether the United Kingdom should 
remain a member of the European Union ’ . This title is accurate in as far as 
the content of the legislation fi ts within this description. But the popular vote 
for which it provided, and the result it produced when held on 23 June 2016, 
extended in their consequences far beyond the strict terms of this remit. 

 Section 1,  ‘ The referendum ’ , tells us that  ‘ [a] referendum is to be held on 
whether the United Kingdom should remain a member of the European Union ’  
(s 1[1]). The vote was not optional  –  it was a legal requirement. However, 
the precise day on which it would take place was to be fi xed by the Foreign 
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Secretary ( ‘ [t]he Secretary of State ’ )  ‘ by regulations ’ . This statement reveals the 
importance of secondary powers conferred upon the executive to the practical 
functioning of government  –  a subject that would gain heightened controversy 
in the wake of the EU referendum. It demonstrates, furthermore, that, while 
referendums are held to be justifi ed as means of ensuring popular engagement 
in decision making, not only do they rest upon statutory authorisation by one 
representative institution, Parliament, but their practical implementation falls 
to another such body, the executive. Matters such as timing are important. 
They present a variety of different options, that can have implications for the 
outcome, and that must be resolved by some means. 

 Potentially ministers who wield such powers possess a signifi cant degree of 
freedom of manoeuvre: in this instance, to set the date of the vote at a time 
deemed suitable to securing the desired result. However, any advantage this 
authority might have conferred did not lead to victory in the referendum for 
the side endorsed by the government (though with some ministers taking up 
an option openly to disagree). Furthermore, the Act imposed a specifi c time 
restriction. It stated that the referendum would take place  ‘ no later than 
31  December 2017 ’  (s 1[3(a)]). In fact, the vote took place well ahead of the 
fi nal cut-off point. By the time the 31 December 2017 deadline was reached, 
the referendum had been held, the Prime Minister under whom it had taken 
place had resigned, Article 50 of the Treaty on European Union had been trig-
gered, and EU and UK negotiators had reached an initial agreement on their 
fi rst subjects of discussion. Yet much, externally and domestically for the UK, 
remained to be resolved. 

 The Act also prohibited the referendum from taking place on 5 May 2016 
and 4 May 2017 (s 1[3(b)]; s 1[3(c)]). The reason for this restriction, not 
stated in the legislation, was the desire to avoid clashes with various elections 
taking place on these dates including to devolved legislatures (on 5 May 2016) 
and local councils. These limitations draw attention to an important aspect of 
the use of referendums in the UK. They are a device of direct democracy, seek-
ing the views of a defi ned population on a specifi c issue. Yet they are utilised 
within a representative system, in which voters are normally asked to choose not 
whether to endorse a particular course of action, but who should hold public 
offi ce, making decisions and acting in other ways on their behalf. The insist-
ence that the referendum take place on a day separate from elections does not 
 necessarily indicate a clash between the two approaches. It is better to perceive it 
as arising from a desire to avoid distractions from the important decision embod-
ied in the referendum, and to ensure that the referendum did not detract from 
those elections. However, following the vote, diffi culties in reconciling direct and 
representative democracy would become apparent. A Prime Minister resigned; 
Cabinet and the two main parties divided internally; members of the House of 
Lords sought to resist the government; devolved and central executives entered 
into disputes; and a further General Election was held, partly in an effort by 
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the Prime Minister to lessen some of the disagreements that had arisen. 4  It is 
wrong to assume that referendums, as mechanisms of direct democracy, have 
no proper place in or cannot be reconciled with the representative system. But 
their use can present challenges to it, and did so in the context of EU referendum 
held in 2016. While politicians might largely purport to wish to act upon the 
referendum result, doing so in practice proved immensely divisive. 

 This exclusion of certain days also provided a reminder of the diversity of 
the UK polity. Potential or actual systemic stresses associated with the refer-
endum extended beyond timetabling clashes or the counterposition of direct 
with representative democracy. They could also involve different territorial 
layers within the representative system itself. While the 2015 Act was passed by 
the UK Parliament, there were other levels of governance within the UK, in 
possession of their own electoral mandates and democratic legitimacy. Though 
they were not involved in authorising the referendum, it could (and did) have 
substantial implications for them, and they would seek to exert infl uence over 
the response to the result, insisting that they had a right to do so. 5  

 Having dealt with the timing of the referendum, the Act then addressed the 
primary issue with which it was intended to deal. It stated that the question 
put to voters would be  ‘ [s]hould the United Kingdom remain a member of the 
 European Union or leave the European Union ?  ’  (s 1[4]). The options offered 
would be  ‘ [r]emain a member of the European Union ’  or  ‘ [l]eave the European 
Union ’  (s 1[5]). The government had initially intended that voters would be 
asked to answer  ‘ Yes ’  or  ‘ No ’  to the proposition  ‘ Should the United Kingdom 
remain a member of the European Union ?  ’  However, the Electoral Commission 
recommended that it be changed to the version eventually included in the Act on 
the grounds that some people  –  especially supporters of leaving  –  might regard 
the previous wording as loaded in favour of continued membership. Conse-
quently the government introduced an amendment to the legislation at Report 
Stage in the Commons. 6  The advent of this modifi cation reveals once again 
that ascertaining the will of the people through a referendum is not a simple 
task. It involves decisions of signifi cance to the overall process that are taken 
within representative institutions, demonstrating the diffi culties of achieving 
exercises in pure popular decision making. Furthermore, that the executive 
was successfully prevailed upon to change the envisaged wording shows that, 
while it had discretionary power deposited within it, it was subject to outside 
infl uences. 

 A consideration of the question arrived at itself is central to an under-
standing of the constitutional issues surrounding Brexit. The proposition that 
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referendums involve the public meaningfully in the taking of specifi c decisions 
is crucial to the supposed democratic value of these devices. If the 2015 Act 
failed to deliver on this count, then the legitimacy of the decision to leave 
the EU, founded as it was in the referendum result, was compromised. On 
the surface it might appear to have offered a straightforward choice to voters. 
However, closer analysis of this question suggests complexities. It was both 
expansive and restrictive. The question fi t the former defi nition because it 
asked voters to choose between options both of which were characterised by 
uncertainty. To  ‘ remain ’  within the EU was the more knowable of the outcomes, 
implying more continuity than  ‘ leave ’ . However  –  as we will see  –  it involved 
membership on new terms negotiated by the UK government as a prelude to 
the referendum. Moreover, it entailed sustained presence within an organi-
sation the future development of which was hard to predict. Indeed one of 
the arguments offered in favour of holding this referendum had been that, 
following a similar vote in 1975 that supported continued participation in 
continental integration, the European project had developed in ways that voters 
in this earlier referendum might not have anticipated. 7  According to this school 
of thought, the transformation that had taken place required further direct 
authorisation from the public, based on knowledge of the contemporary EU. 
This logic was deployed in support of a further referendum. Yet it might also 
be seen as calling into to question the validity of referendums as devices for the 
making of decisions  –  or at least those of a lasting nature, which is held to be 
their special source of value. 

 While the  ‘ remain ’  option had a degree of indeterminacy,  ‘ leave ’  was far 
more nebulous still. It could not be clear to voters what departure from the 
EU might mean. There were no useful examples of other member states exit-
ing the organisation to draw upon. The question itself gave no clues as to the 
basis on which the UK would seek to withdraw, and what the internal and 
external consequences for the UK would be. Furthermore, fi nal outcomes were 
beyond the immediate control of the UK, since they involved the reactions of 
and negotiations with outside entities, in particular the EU, with input from 
the 27 remaining member states. In this sense, the referendum fell short when 
judged against one of the  ‘ Davis criteria ’  discerned in chapter two: that voters 
should be given a clear idea of the meaning of the possibilities that face them 
in a referendum. 

 It should be noted that post-referendum polling conducted for the Elec-
toral Commission found that 62 per cent of those asked felt they had suffi cient 
 knowledge of both sides of the argument to be able to make an informed 
decision, while 28 per cent did not. When they were asked specifi cally about 
the possible consequences of a  ‘ remain ’  result, 65 per cent said they had been 
provided with suffi cient information, and 26 per cent not. However, when asked 
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the same question about the  ‘ leave ’  outcome, 45 per cent believed they knew 
enough, while 46 per cent did not. 8  But what precisely respondents defi ned as 
 ‘ enough information ’  is not clear. No-one was able to predict on 23 June 2016 
all the ramifi cations of the result, that remain uncertain at the time of writing 
(the end of September 2018). In any case, this survey was completed within a 
few weeks of the vote. The full range of possibilities manifested themselves over 
a longer time frame. Furthermore, as we will see, though a substantial propor-
tion of those who took part may have believed that they had access to suffi cient 
information, the same research showed a majority demurring from the proposi-
tion  ‘ that the conduct of the campaigns was fair and balanced ’ . 9  

 The referendum sought to compress a complex range of possibilities into a 
binary choice. 10  There were consequences for the coherence of the result. While 
we know that 51.9 per cent of those taking part selected  ‘ leave ’ , we cannot 
discern the precise way in which they wished this course of action to be put into 
effect. Different voters are likely to have had varied opinions on the subject; and 
some may not have had defi nitely formed views at all. The referendum had the 
effect of corralling together all versions of  ‘ leave ’ . Yet some possible outcomes 
coming under this general heading may have had more in common with 
remaining inside the EU than they did with other variants on departure from it. 

 Equally, a  ‘ remain ’  vote did not allow for the offering of a view on what the 
UK stance within the EU should be in future. Should, for instance, it adopt a 
more enthusiastic approach to accelerated integration ?  Should the UK reverse 
its stance of reluctance regarding the prospect of membership of the single 
currency ?  Or should it persist with a more resistant approach on such matters ?  
The referendum question legislated for in 2015 did not help discern attitudes 
in these specifi c areas. Neither, more generally, can a referendum of this sort, 
in offering a choice between two options, provide a guide as to the strength of 
 feeling that individuals attach to the issue addressed, and the degree of priority 
that they afford to it relative to other matters. 11  

 Continuing with a reading of the text of the Act, it also contained provision 
for a bilingual ballot paper in Wales (s 1[6]). This stipulation further underlined 
the diverse nature of the UK state, discussed above. The UK is characterised by 
territorial diversity. Each geographical component has a particular perspective 
of its own and  –  in turn  –  its own internal differentiations. No state is entirely 
homogenous in this sense. But the UK arguably stands out in this regard, 
 especially because of its multinational composition, encompassing Wales, 
Scotland, Northern Ireland and England. This quality expressed itself in the 
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referendum result. As we have seen, there was a signifi cant territorial discrepancy 
in voting patterns, with the balance between  ‘ leave ’  and  ‘ remain ’  votes vary-
ing substantially across different parts of the UK. 12  Perhaps one source of this 
outcome was another, prior, difference: in the way the question was perceived. 
In Northern Ireland, for instance, it might for some appear to have important 
connotations for the specifi c relationship with the Republic of Ireland and for 
the peace process; while this issue was far less likely to be in the minds of voters 
in other parts of the UK. 

 It is possible to extend this interpretation further. The referendum revealed 
other sharp differentials. Those who were younger, with more formal educa-
tion, and who were middle class, were more likely to choose the  ‘ remain ’  than 
the  ‘ leave ’  option, and vice versa. It is possible that two voters can interpret 
the question in broadly the same way, but reach opposite conclusions for other 
reasons. However, it might also be that their conceptions of the question differ 
substantially, even though they could potentially give the same answer. If 
voters interpret the question differently, the potential for a referendum to deliver 
on its purpose of providing a defi nite answer on a specifi c question is compro-
mised. Different voters may understand  –  or perhaps fail to understand  –  the 
question in diverse ways. Or they may wilfully use their votes for a purpose 
other than simply expressing a view on the subject matter, for instance, register-
ing a protest of some kind, or following a partisan instinct. 

 But who exactly would comprise the group of individuals whose views 
would be sought in the referendum ?  Section 2 of the Act,  ‘ Entitlement to vote 
in the referendum ’  dealt with this matter. Clearly, the franchise used in any 
vote is crucial to its legitimacy. If too exclusive or too inclusive, the demo-
cratic appropriateness of the process can be questioned. The basic principle 
set out in the Act was that those who could  ‘ vote as electors at a parliamen-
tary election ’  could take part (s 2[1][a]). An additional allowance was made for 
members of the House of Lords (who are not allowed to participate in general 
elections) (s  2[1][b]). Voters in Gibraltar were also included within the fran-
chise for the EU referendum (s 2[1][c]). This latter provision was an indicator 
of some of the complications that would become more apparent following 
the  ‘ leave ’  result of 23 June. If the UK left the EU, Gibraltar would depart 
with it, but executing this change while protecting the interests of this terri-
tory raised particular concerns, especially given its proximity to Spain, an 
EU member state. 13  

 Section 3 deals with the relationship between the 2015 Act and the Politi-
cal Parties, Elections and Referendums Act 2000. The 2000 Act provides the 
overall legal framework within which referendums are held, supplemented by 
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specifi c Acts (such as the European Union Referendum Act) as well as further 
subordinate legislation (for the 2016 vote,  ‘ the European Union Referen-
dum (Conduct) Regulations 2016, the European Union Referendum (Date of 
Referendum) Regulations 2016 and the European Union Referendum (Voter 
Registration) Regulations 2016 ’ .) 14  The 2000 Act establishes the Electoral 
Commission, among the functions of which are to produce reports on the 
administration of referendums and on the intelligibility of the proposed refer-
endum question. The key focuses of the 2000 Act are on the registration and 
public fi nancing of campaigning groups; regulation of their expenditure and 
donations to them; controls on the activities of public authorities during the 
campaign; and the administration of the vote. The 2000 Act does not, however, 
deal with higher level constitutional issues, such as on what subjects referen-
dums should be held, can be held, or ought not to be held; whether referendum 
results should be made legally binding; or whether a bare majority of those 
voting should always be regarded as settling the matter, or whether higher 
requirements such as thresholds or supermajorities might be appropriate. 

 Section 4 of the European Union Referendum Act, entitled  ‘ [c]onduct regula-
tions, etc ’  vested in the minister the ability to issue regulations pertaining to the 
referendum, subject to consultation with the Electoral Commission. It demon-
strated once again that, though a referendum is in theory a direct empowerment 
of the people, it also involves, like many aspects of government, the delega-
tion of authority by one organ of representative democracy, Parliament, to 
another  –  the executive. This general practice, long a source of unease, would 
become a subject of pronounced controversy in the wake of the referendum. 
Section 5 dealt with the application of such powers to Gibraltar. 

 The contents of section 6 of the 2015 Act arose from the political 
context within which the referendum was being held. David Cameron had 
fi rst committed himself (in January 2013) 15  to a policy of a popular vote on 
continued membership of the EU under pressure within his own party and 
subject to the perceived external threat of the United Kingdom Independence 
Party (UKIP). But his plan was not simply to hold a referendum. Before call-
ing it, he would engage in a negotiation with the EU. Initially, he presented 
his  intention as being to achieve an overall reform of the EU, but with an 
objective of changed terms of membership specifi c to the UK if this primary 
approach failed. However, by the time he began the process in 2016, the empha-
sis was fi rmly upon attaining special arrangements for the UK rather than the 
wider EU. Cameron held that after negotiations had concluded, depending 
on their outcome, his government would decide whether the terms were 
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 suffi ciently  satisfactory to recommend a vote to remain. The referendum would 
then take place. 

 Section 6, therefore, required the secretary of state to issue  ‘ information on 
outcome of negotiations between member states ’ . It would include an account of 
the agreement reached  ‘ following negotiations relating to the United  Kingdom ’ s 
request for reforms to address concerns over its membership of the European 
Union ’  and state  ‘ the opinion of the Government of the United  Kingdom 
on what has been agreed ’ . (s 6[1]). Publication had to take place more than 
10 weeks before the vote (s 6[2]). The Secretary of State was required to lay the 
document before Parliament (s 6[5]). The approach Cameron took  –  to hold a 
referendum, but only after a negotiation with the EU  –  can be seen as attempt 
to shape the context in which the vote occurred, maintaining some control over 
the agenda and achieving an outcome that suited him. Political engineering of 
this type was evidence of the way in which the referendum, while supposedly 
a means of ensuring the primacy of the popular will, is vulnerable to manipu-
lation from above. However, while section 6 draws attention to the efforts of 
Cameron to shape the political environment to serve his interests, the actual 
effect of this part of the Act was to constrain his discretion in so doing, in that it 
placed a reporting requirement with a deadline upon his government. 

 Further such imposition came in section 7, entitled  ‘ [d]uty to publish infor-
mation about membership of the European Union etc ’ . It required the Secretary 
of State to issue, again more than 10 weeks before the referendum (s 7[2]), 
details of the  ‘ rights, and obligations, that arise under European Union law as a 
result of the United Kingdom ’ s membership of the European Union ’  (s 7[1][a]). 
This statement would also provide  ‘ examples of countries that do not have 
membership of the European Union but do have other arrangements with the 
European Union ’  (s 7[1][b]). On the surface, the reports required by sections 6 
and 7 might provide valuable information to voters about the decision that they 
faced, helping them to form a judgement. However, as already noted, the extent 
to which those who participate in referendums form their opinions through 
interpreting a shared body of information pertaining specifi cally to the subject 
addressed in the referendum question is debatable. Moreover, such publica-
tions were always likely to be vulnerable to the claim that they were in some 
way partial, particularly given that the government took an offi cial stance over 
which way to vote (in favour of continued EU membership). 16  

 The diffi culties involved in achieving the public perception that an honest 
debate has taken place over a divisive issue were illustrated by some of the fi nd-
ings of the Electoral Commission post-referendum opinion survey. It revealed 
that 52 per cent of people disagreed with the statement  ‘ that the conduct of 
the referendum campaigns was fair and balanced. ’  Only 34 per cent agreed. 
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Overall, those on the losing,  ‘ remain ’ , side, unsurprisingly, were more prone 
to objecting in this way: 63 per cent of them opposed the statement that the 
campaigns were  ‘ fair and balanced ’ , while 47 per cent of leave voters shared this 
negative view. Voters on the remain side who disagreed with the statement were 
more likely to attribute their opinion to  ‘ inaccurate/misleading information ’  
(38 per cent); while supporters of  ‘ leave ’  who were of this outlook tended to 
hold that they had formed it because  ‘ the campaign was  “ one-sided ”  ’ . 17  

 Section 8 also addressed the issue of information made available to the 
public. It allowed the minister to alter section 125 of the 2000 Act. This section 
of the 2000 Act, entitled  ‘ [r]estriction on publication etc. of promotional mate-
rial by central and local government etc. ’  applies during the 28 days leading up 
to the vote (see chapter one Appendix B). It means that central and local govern-
ment, or other publicly funded entities, cannot publicly disseminate  ‘ in whatever 
form and by whatever means ’  (s 125[4][a]) material pertaining to the referen-
dum. Organisations exempt from this rule include the Electoral Commission 
and the British Broadcasting Corporation (BBC) and Welsh language television. 
The role of the media in referendums, especially that of the BBC but also of 
non-public sector outlets, is always potentially controversial, and once again 
points to the complications involved in exercises in direct democracy. It is neces-
sary to inform the public about the vote, but diffi cult to achieve presentation 
of the issues involved in ways that are widely accepted as neutral, truthful and 
comprehensive. 

 Section 125 applied to  ‘ general information about a referendum ’  (s 125[1][a]); 
 ‘ any of the issues raised by any question in which such a referendum is being 
held ’  (s 125[1][b]); and efforts to  ‘ encourage ’  participation (s 125[1][d]). 
Crucially, it also prevented the promotion of  ‘ any arguments for or against any 
particular question on which such a referendum is being held ’  (s 125[1][c]). 
This particular provision can be read as intended to prevent the use of public 
resources for what it treats as improper purposes, including the encouragement 
of a particular outcome in the vote. It also attempts to protect the fairness 
of the process as an exercise in democracy, by preventing activity by public 
authorities that that might give an advantage to a particular side. More broadly, 
section 125 can be seen as setting out to create a partial quarantine for a refer-
endum, isolating it from governmental interference (the term  ‘ purdah ’  was once 
used to describe the application of such rules in Whitehall, though it is now 
considered culturally inappropriate). 

 Yet this insulation of direct democracy is limited in its extent and duration. 
The representative system is always present. A referendum takes place because 
a government wants or feels obliged to bring it about; and it is able to shape the 
overall context of the vote (though, as we know, it may not succeed).  Parliament 
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provides the regulatory framework for the referendum, the enforcement of 
which falls to various organs associated with the system of representative 
democracy. Furthermore, the parties, and individual politicians, can take part  –  
on both sides. Taking this perspective, a referendum appears as a simulation of 
direct democracy, designed, run and subject to intervention by agents of repre-
sentative democracy who are also responsible for deciding how to respond to 
the result of the vote (or prescribing in advance how they should do so). For 
reasons that will be discussed below, section 8 of the 2015 Act allowed for 
further relaxation of the restrictions imposed by section 125 of the 2000 Act. 
The Minister could, in particular, issue regulations permitting defi ned forms 
of  ‘ oral communications and communications with the media ’  about the refer-
endum, subject to consultation with the Electoral Commission (s 125[3]; [4]). 
However, the government had initially intended to allow a full exemption for 
itself from this rule. Under political pressure it heavily diluted its plans as 
the 2015 legislation proceeded through Parliament; and provided a commit-
ment that it did not intend to introduce the power it had created to disapply 
section 125 of the 2000 Act. 18  

 Section 9 returned to the issue of delegated powers. It stipulated that all 
regulations issued under the Act take the form of statutory instruments (s 9[1]). 
It also required most such legislation to be approved in draft by both Houses 
of Parliament (s 9[2]). This practice  –  known as the affi rmative procedure   –  
 represents the more rigorous form of parliamentary control available for 
delegated legislation. 19  It means that, though Parliament has vested powers in 
ministers, it retains the ability to veto their exercise. Section 10 dealt with the 
fi nancing of the referendum; while section 11 defi ned terms for the purposes of 
the Act. Sections 12 and 13 addressed respectively the territorial extent of the Act 
(UK and Gibraltar); and when it came into force  –  sections 9 – 14 as soon as it was 
passed, but with the remainder implemented, once again, on days determined 
by the relevant minister, using delegated powers. Section 14 described the 
 ‘ [s]hort title ’  of the Act as being  ‘ the European Union Referendum Act 2015 ’ . 
The Act closed with three detailed schedules, dealing with  ‘ [c]ampaigning and 
fi nancial controls ’  (Sch 1);  ‘ [c]ontrol of loans etc. to permitted participants ’  
(Sch 2); and  ‘ [f]urther provision about the referendum ’  (Sch 3). These sched-
ules totalled 77 paragraphs between them. They demonstrated the inescapable 
complexity of government, and the attention to detail required from offi cials 
attached to  representative institutions. This necessity was always present, even  –  
or especially  –  for the purposes of an exercise presented as transferring political 
responsibility away from offi cial sites of authority and to the people. 
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 The fi nal subheading in the Act, above Schedule 3(19), had the intriguing 
title  ‘ Restriction on challenge to referendum result ’ . The existence of a restric-
tion could imply that there was a possibility of a challenge, subject to certain 
conditions. The legislation allowed for the possibility of review provided: 

   (a)    the proceedings are brought by a claim for judicial review; and   
  (b)    the claim form is fi led before the end of the permitted period.    

 The  ‘ permitted period ’  was one of six weeks (s 19 [2][2]). By the time concerns 
about illegal activity in relation to the referendum began fully to surface, this 
period had long since lapsed. Moreover, the activities that the Electoral Commis-
sion found in violation of the law, referring them on to the police, did not fall 
within the defi nition of the basis for a challenge described in the Act. It referred 
to (s 19 [1])  ‘ procedures for questioning the number of ballot papers counted 
or votes cast in the referendum as certifi ed by the Chief Counting Offi cer or a 
Regional Counting Offi cer or counting offi cer ’ . No-one has claimed that the 
kind of irregularity envisaged in the Act as possibly engaging judicial review had 
occurred. The UK is genuinely fortunate as regards the integrity of its electoral 
administration. The chief problems with the referendum lay elsewhere, and 
most of them involved actions entirely within the law. 

   A. The Limits of  the Act  

 Alongside all the rules regarding campaign regulation and funding, the appoint-
ment of counting offi cers and so on, the Act is as notable for its omissions as 
its inclusions. While it provided for a referendum the result of which triggered 
political and constitutional disruption on an historic scale, it did not address 
the possible consequences of the exercise for which it provided the statutory 
basis. Issues  not  dealt with in the 2015 Act included (I lean here more towards 
preparations for the  ‘ leave ’  scenario, since it was the more in need of special 
arrangements, and transpired to be actual the result of the referendum): 

•    The status of the vote  –  in other words, whether it was to be binding or advi-
sory (by implication, as the Supreme Court found, it was therefore the latter, 
at least in strict legal terms).  

•   Whether the response to the vote by government and Parliament should take 
into account matters such as turnout, size of the overall majority in either 
direction; and territorial voting patterns. In this sense, the Act allowed the 
referendum to fail to match another of the  ‘ Davis criteria ’ : that referendums 
should include a threshold provision. Moreover, Davis had suggested in his 
2002 speech that the threshold should be set at a level commensurate with 
the signifi cance of the decision. Given the exceptional importance of the 
issue at stake, the lack of such a provision was, from the point of view of 
this criterion, a severe omission. It is interesting to speculate on what might 
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have been the consequences of the application of a threshold in 2016. In 
1979, referendums were held on the introduction of devolution to Wales and 
Scotland. In each case, the automatic implementation of the new system 
required not only a  ‘ yes ’  result, but for 40 per cent of those who could have 
voted to support this outcome. The vote in Wales produced a straightfor-
ward  ‘ no ’ . For Scotland, there was a narrow  ‘ yes ’  majority, but it fell short 
of the 40 per cent threshold. Devolution was not introduced on this occa-
sion. If one accepts the argument in favour of a 40 per cent rule for devolved 
institutions of the sort proposed in 1979, then to apply the Davis criteria, a 
higher minimum might have been appropriate over the EU in 2016, since it 
was arguably a decision of greater gravity. Yet even if only the 40 per cent 
stipulation were applied in 2016, the  ‘ leave ’  vote, supported by 37.4 per cent 
of registered electors, would not have met the necessary level.  

•   The meaning both of a  ‘ remain ’  and a  ‘ leave ’  vote. In particular, on what 
terms the UK might attempt to depart from the UK; how it would seek to 
structure its subsequent relationship with the EU and the rest of the world; 
what might be the consequences for the internal governance of the UK; 
and what would be UK policy in areas such as the position of EU citizens ’  
from other member states within the UK; the same for UK citizens in the 
EU; and how to handle issues involving Northern Ireland and the border 
with the Republic of Ireland. (In this sense, two  ‘ Davis criteria ’  were failed: 
providing a clear view to the public of the possible outcomes, and allowing 
Parliament a central role through legislating for the potential consequences 
of the  referendum in advance of its taking place.)  

•   Who would implement leaving, under what authority, according to what 
processes and on what timetable.  

•   In the event that the UK pursued a policy of exit from the EU, whether there 
would be further occasion for democratic approval of this course of action, 
such as a further referendum, voting in Parliament, or perhaps another 
General Election. (Arguably, this absence meant that the need Davis once 
identifi ed to establish the  ‘ settled will ’  of the people was overlooked.)   

 Perhaps not all of these contingencies could have been dealt with in an Act of 
Parliament. Some would have been more appropriate as statements of govern-
ment policy. But as the analysis of the Act above has shown, it did impose 
reporting requirements upon the Secretary of State. Their particular purpose 
was to create greater clarity about the meaning of the vote, the lack of which 
was a serious problem with the referendum. One diffi culty in this area was that, 
in discussing what arrangements might be for the UK outside the EU, rather than 
suggesting a preferred model, the government presented them all as  undesirable 
in comparison to membership (see Appendix B and Appendix C). This approach 
was unsatisfactory from the point of view of informed voting. It arose because, 
through the referendum, the government was offering the  possibility of a 
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dramatic change while seeking to persuade the public to reject it. This  ‘ bluff 
call ’  20  aspect of the vote was the central defect of the entire exercise. 

 Moreover, there was no unifi ed  ‘ leave ’  movement with a single programme 
for which to vote. Different groups and individuals with varied priorities occu-
pied the fi eld. Perhaps the closest equivalent to an offi cial statement of what exit 
meant from the  ‘ leave ’  side was the leafl et produced and mailed to every UK 
household by the Electoral Commission on behalf of the nominated lead  ‘ leave ’  
campaign, Vote Leave (as part of its information pamphlet that also included a 
remain leafl et). 21  Yet, even given the space constraints, it was vague about objec-
tives (see Appendix D). Indeed, even though it was in a sense a single entity, 
Vote Leave was deliberately conceived of as a disparate movement. The legisla-
tive framework for the referendum and the way in which it was applied (by the 
Electoral Commission) overtly encouraged this approach. Designation as the 
lead campaign group on either side within the terms of the 2000 Act allowed 
the organisation concerned  ‘ a spending limit of  £ 7m, one free postal distri-
bution of information to voters, the use of certain public rooms, referendum 
campaign broadcasts and a grant of up to  £ 600,000 ’ . 22  When deciding whether 
an organisation was suitable to be designated, the Electoral Commission was 
required by section 109 of PPERA to judge whether it  ‘ adequately represents 
those campaigning for that outcome ’ . If it had identifi ed multiple applicants 
meeting this test, the Act stipulated that the Commission should choose the 
entity that matched this requirement to the greatest extent. In seeking applicants 
for designated lead status, the Board of the Electoral Commission decided to set 
out  ‘ criteria ’  that included  ‘ how the applicant ’ s objectives ’  matched the result it 
advocated;  ‘ the level and type of support for the application ’ ; the plans of the 
organisation concerned to  ‘ engage with other campaigners ’ ; and its  ‘ capacity to 
deliver ’  its  ‘ campaign. ’  23  

 The Electoral Commission, therefore, did not include an express requirement 
that designated lead groups should convey a single consistent message about the 
reasons that voting in the direction they advocated was desirable, or about what 
the outcome might be. Nor did it refer to a need to support a well-informed, 
honest and meaningful public deliberation process. Such prescriptions, if they 
were made, would no doubt be diffi cult to enforce in a way that was appropriate. 
But the terms of reference the Commission and the 2000 Act proposed seemed 
to encourage the opposite forms of behaviour. The requirement to represent 
campaigners on a particular side entailed incorporating a wide range of opinion 
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that might be contradictory. In its selection of a  ‘ leave ’  lead campaign group, the 
Commission chose  ‘ Vote Leave Ltd ’  over  ‘ Go Movement Ltd ’  stressing the  ‘ depth 
of representation ’  the former had demonstrated. 24  

 The breadth of orientation of the supporting organisations  ‘ Vote Leave ’  
listed in its application was such that it was hard to imagine they could have 
agreed about much other than their desire  –  each for their own reasons  –  for 
a  ‘ leave ’  result. But this disparity was the very point Vote Leave was assert-
ing for the benefi t of the Electoral Commission selection process. Associated 
participants included: Conservatives for Britain; Conservatives for Liberty; 
Conservative Voice; Democratic Unionist Party; Green Leaves; Liberal Leave; 
Bangladesh Caterers Association; Business for Britain; The City for Britain; 
Farmers for Britain; Lawyers for Britain; Africans for Britain; Americans for 
Britain; BeLeave (a youth group); Christians for Britain; Kiwis for Britain; 
Muslims for Britain; Out  &  Proud (an LGBT +  group); Vapers for Britain; 
Veterans for Britain; Women for Britain; Economists for Britain; Historians 
for Britain; and Students for Britain. 25  The array of groups was a model of 
contemporary diversity; a curious proposition given the evidence that  ‘ leave ’  
voters were less likely to approve of such a quality than supporters of  ‘ remain ’  
(and the organisations on the list were perhaps at variance with one-another on 
this point). 26  

 The Electoral Commission noted that Vote Leave would not make  ‘ support ’  
for  ‘ other campaigning organisations  …  conditional on  …  agreeing to deliver 
messages or activity on behalf of Vote Leave Ltd ’ . Go Movement, by contrast, 
took an  ‘ approach  …  based on other organisations signing formalized agree-
ments as  “ affi liates ”  ’ . 27  A reason Vote Leave was favoured over Go Movement, 
therefore, was precisely because it seemed to allow for a greater variety of pres-
entation. The criteria, then, promoted the idea of a campaign that maximised 
its connections within a given cause rather than striving to present a unifi ed 
coherent case to inform public decision making. They also stated that the abil-
ity to  ‘ deliver ’  this inclusive but potentially nebulous campaign was important. 
In this sense, a campaign that used any available method to win, regardless of 
ethical considerations (provided it remained within the law), was adhering to the 
requirements of the 2000 Act and the Commission. It is notable in this regard 
that Vote Leave presented an aspect of its campaigning that would subsequently 
attract signifi cant controversy as part of its case to the Commission. Under the 
heading  ‘ Online advertising ’  it stated that: 

  [w]e will aim to raise awareness of the referendum and our campaign by using sophis-
ticated analysis of data to get our message to as many voters as possible  …  Our data 
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science team will work with social media experts to optimize these campaigns. One 
of the great things about platforms such as Facebook and Google Ads is that one can 
measure various metrics precisely and see exactly who is engaged by what. Using this 
data allows us to spread the word more effectively. 28   

 Even had they been more unifi ed in their cause, campaigners for leaving, 
whether part of the lead group or otherwise, were not primarily seeking to form 
a government (though some were within it already, and others, who possibly 
had aspirations in this direction, went on to join it). They were attempting to 
win a referendum. It was for the UK administration to respond to the result; and 
it was disparaging regarding the options that would follow a  ‘ leave ’  outcome, 
despite committing to abide by it if it occurred. 

 It is not clear whether the 2015 Act alone could, if differently drafted, 
have dealt with the lack of clarity. Had legislation sought to bind the govern-
ment expressly to stating what would be its approach to departure from the 
EU, there might have been objections that this degree of transparency under-
mined the UK bargaining position in such a circumstance. But if this argument 
is decisive, it could call into question the entire concept of a referendum on 
EU membership, since it would not be possible to provide the public with clear 
information about what they might be voting for, for fear of weakening the 
UK in negotiations. 

 Other concerns omitted from the Act could straightforwardly have 
been provided for (though I do not necessarily endorse all of the following 
 possibilities). For instance, the Act could have contained a stipulation that, 
were a simple majority  –  or perhaps a defi ned supermajority, or a majority also 
reaching a threshold of percentage of registered voters  –  to support  ‘ leave ’ , 
then the Secretary of State was required to trigger Article 50 of the Treaty on 
 European Union by a specifi ed date. The Act could also have clearly vested in 
the Secretary of State the power to instigate the Article. It might also have estab-
lished fi rm principles regarding reporting to Parliament, and what role it would 
have  –  if any  –  in authorising the approach to departure from the EU. Parlia-
ment could, through the Act, have provided for itself (either the Commons or 
both  chambers) the right to a binding vote on whether to approve any fi nal deal, 
and also defi ned the options that would be on offer at this point, and whether 
they would have included seeking to revoke Article 50 and remaining within 
the EU (though the revocability of Article 50 is a subject of debate). Parliament 
might also have provided in the 2015 Act for a further referendum at some point 
in the process, and again specifi ed the choices it would have presented to voters. 

 But none of these options was taken. The Act had a guarded quality about 
it. It provided for a referendum but failed to clarify important issues connected 
to it. Both the meaning of the vote and the means of acting upon it, were, to a 
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signifi cant extent, retrospective inventions. That an Act could create the poten-
tial for such momentous events in the UK and beyond, yet be so indeterminate 
as to the consequences, raises diffi cult questions about the Brexit process  –  both 
from the point of view of its democratic legitimacy and the preparedness of 
government. In addition to the content of the Act, then, the process by which 
it was passed is also an important area of constitutional study, addressed in the 
following sections. 

 As a postscript, following the Supreme Court judgment in the Miller case, 29  
Parliament was, almost despite itself, given the opportunity to create a more 
comprehensive statutory basis for the response to the referendum than it had for 
the vote itself. It could, in theory, have denied the government the authority to 
activate Article 50. Perhaps more realistically, it could have imposed conditions 
regarding negotiating positions, provision of information, further parliamen-
tary consultation, or even another referendum. Seemingly embarrassed by the 
sovereignty the courts had upheld on its behalf, it passed  –  in the European 
Union (Notifi cation of Withdrawal) Act 2017  –  a law only two sections in length, 
reproduced here: 

  European Union (Notifi cation of Withdrawal) Act 2017. 

 An Act to confer power on the Prime Minister to notify, under Article 50(2) of 
the Treaty on European Union, the United Kingdom ’ s intention to withdraw from 
the EU. 

   1    Power to notify withdrawal from the EU 

   (1)    The Prime Minister may notify, under Article 50(2) of the Treaty on European 
Union, the United Kingdom ’ s intention to withdraw from the EU.   

  (2)    This section has effect despite any provision made by or under the European 
Communities Act 1972 or any other enactment.      

  2    Short title    

 This Act may be cited as the European Union (Notifi cation of Withdrawal) Act 2017.  

 With the European Union Referendum Act, Parliament surrendered itself 
to a fl awed referendum process; with the European Union (Notifi cation of 
 Withdrawal) Act, it once again chose to renounce power, in this instance to the 
executive.   

   II. THE PARLIAMENTARY PERSPECTIVE: SECOND READING DEBATE 
IN THE HOUSE OF COMMONS  

 Through the European Union Referendum Act, Parliament subjected itself to 
a supposedly irresistible, far reaching but vague obligation. As a consequence, 
many members of both Houses felt obliged to follow a course of action to which 
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they were opposed. To understand this outcome, and assess its implications, 
it is worth considering the process by which this legislation was produced. If 
seeking to discern the key impulses lying behind a measure and the dynam-
ics surrounding it, a valuable source to consider is the Second Reading debate 
in the House of Commons. It provides the opportunity for the discussion of 
the general  principles of a Bill in the primary parliamentary chamber. At this 
point in its passage through Parliament, the European Union Referendum Bill 
was agreed to by a substantial majority of 544 to 53. A consideration of the 
debate leading to this fi rm endorsement  –  the rationales offered, the exchanges 
that occurred and the issues that were and were not addressed  –  can help us 
to  appreciate, from a constitutional perspective, the Brexit episode and its 
implications. 

 The task of moving for a Second Reading of the European Union Refer-
endum Bill in the Commons on 9 June 2015 fell to the Foreign Secretary, 
Philip Hammond. As Chancellor of the Exchequer in the May government, 
Hammond   –  who supported  ‘ remain ’  in June 2016  –  would become the most 
powerful advocate inside Cabinet of a form of Brexit that retained as much 
continuity as possible in the relationship between the UK and the EU. 30  In a 
sense he was  seeking to minimise the impact of the very referendum the legis-
lative basis for which he had shepherded through Parliament. Analysis of the 
speech he gave in June 2015 helps to expand upon and understand this tension, 
connected to political dynamics of the time, that in turn had consequences of a 
constitutional nature. 

 Hammond, though among the more well-disposed towards it within his 
party, presented the EU in negative terms. The EU was, in his account, a fail-
ing organisation, in need of reform for all its members, and from which the UK 
must seek some degree of disengagement, even if not leaving altogether. It might 
seem odd that a government contemplating recommending a  ‘ remain ’  vote in 
the referendum (though reserving the possibility that it would take a different 
stance) should depict the EU in this way. This circumstance had arisen because, 
since the early 1990s, Euroscepticism had become an increasingly powerful force 
within the Conservative Party, infl uencing the way in which successive leaders 
presented and approached the EU. 31  

 During this time, opinion among the more vigorous Eurosceptics had 
increasingly shifted towards the idea of exiting the EU altogether. The holding 
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of the referendum represented the latest in a succession of attempts to conciliate 
the fi rmly Eurosceptic wing of the party. 32  The referendum, from this point of 
view, rather than a neutral exercise in democratic engagement, was intrinsically 
an expression of the movement to achieve UK departure from the EU. Some 
supporters of membership (in the Conservative Party and elsewhere) formed the 
view that such a vote could resolve the dispute about membership in favour  –  
they hoped  –  of continued participation; and the government that provided for 
the referendum offi cially supported remaining (though with ministers allowed 
publicly to dissent from this position). 33  But the referendum came about not 
because of pressure from those who wished to retain membership of the EU, 
but from those who wished to end it. The vote was judged necessary to achieve 
exit  –  hence those who wanted to attain this outcome, both inside and outside 
the Conservative Party, were the main drivers of it. 34  Euroscepticism had been 
the dominant viewpoint among Conservative members for some time, 35  and 
a referendum had been promoted determinedly by an organised minority of 
Conservative MPs. 36  The perceived electoral threat posed by the UK Independ-
ence Party had advanced this cause. 37  Refl ecting these tendencies  –  that had led 
to the commitment to a referendum that Cameron fi rst made in January 2013  –  
the Conservative government began preparation for the vote with an outward 
posture of negativity regarding the EU. Yet senior fi gures in the party were also 
seeking to create conditions within which they might achieve a  ‘ remain ’  victory. 
This dual stance, and the complexities inherent within it, helps to explain some 
of the decisions about the content of the European Union Referendum Act 2015 
and associated issues. 

 Hammond opened by describing the bill as  ‘ a simple, but vital piece of 
 legislation ’  with  ‘ one clear purpose: to deliver on our promise to give the  British 
people the fi nal say on our EU membership in an in/out referendum by the end 
of 2017 ’ . 38  The  ‘ promise ’  he referred to had been included in the Conserva-
tive manifesto for the General Election that had taken place just over a month 
 previously, on 7 May (see Appendix E). From the perspective of the UK constitu-
tion, that the Conservatives had won the election on such a pledge invested the 
bill introduced to implement it with a special status, sometimes encapsulated by 
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the label  ‘ Salisbury-Addison convention ’ . 39  It meant that, though the House of 
Lords did not contain a government majority within it, the Lords would in prac-
tice not block its passage. Peers might, however, seek to amend the legislation, 
though subject to the understanding that they would not do so in a way that 
negated its core purpose. 40  Ultimately, the Lords passed various relatively minor 
amendments that were retained, but its most radical alteration  –  to extend the 
vote to 16 and 17-year-olds  –  was rejected. 41  The Lords can do much to modify 
legislation. But the decisive political drive over major issues comes from the 
Commons. 

 Hammond sought to explain why, given that a referendum was held on EEC 
membership in 1975, a further vote was needed now. Speaking as someone who 
had  ‘ cast my vote in favour of our membership of the European Communities ’  
on that earlier occasion, he claimed that in doing so he  ‘ believed I was voting 
for an economic community that would bring signifi cant economic benefi ts to 
Britain, but without undermining our national sovereignty. I do not remember 
anyone saying anything about ever-closer union or a single currency ’ . Yet in the 
intervening period  ‘ the institution that the clear majority of the British people 
voted to join has changed almost beyond recognition ’ . This statement suggested 
a fi ne balance. Referendums had to be recognised as having force, otherwise the 
use of the device now anticipated would lack purpose. But at the same time, 
Hammond needed to demonstrate that the mandate of the previous vote had 
expired, justifying a further such exercise. 

 To challenge this argument, therefore, was to call into question the premise 
for the referendum as presented by the government. Kenneth Clarke, a senior 
Conservative who was now a backbencher, and a longstanding supporter 
of UK participation in European integration, immediately mounted such a 
criticism. Recalling the 1975 campaign, in which he was  ‘ active ’ , he said that 
 ‘ [m]ost of the debates I took part in were about the pooling of sovereignty and the 
direct applicability of European legislation without parliamentary intervention, 
which was a very controversial subject, and, besides, ever-closer union was 
in the treaty to which we were acceding ’ . 42  Hammond responded that  ‘ as an 
18-year-old voter in that election, I did not actually read the treaty before I 
cast my vote ’ . 43  This remark inadvertently highlighted a possible criticism of 
referendums: that they seek the views of the public on issues the complexity of 
which they are not fully aware. If Hammond  –  who was in fact 19 by the date 
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of the EEC vote (which took place on 5 June 1975) and had been studying Poli-
tics, Philosophy and Economics at Oxford since the previous October 44   –  was 
unfamiliar with the contents of the Treaty of Rome, how many participants in 
the referendum he was now advocating might be expected to be aware of the 
existence let alone the details of such documents as the Treaty on European 
Union ?  

 Hammond then listed a succession of treaties  –   ‘ the Single European Act, 
Maastricht, Amsterdam, Nice and Lisbon ’   –  that had  ‘ added hugely to the ’  
authority of the EU in spheres  ‘ unthinkable in 1975 ’ . Such developments, 
Hammond concluded, had  ‘ eroded the democratic mandate for our member-
ship to the point where it is wafer-thin and demands to be renewed ’ . 45  As we 
will see in chapter three, transformations Hammond seems to have held as being 
 ‘ unthinkable ’  at the time of the previous referendum had in fact been conceived 
of, in the UK, long before 1975. Alongside claims about the implications of 
change in the EU, the Foreign Secretary offered a second set of justifi cations for 
the holding of a referendum. It rested in the observation of such votes being held 
on EU-related matters in various other member states; and on issues other than 
the EU within the UK. As he put it: 

  Since our referendum in 1975, citizens across Europe from Denmark and Ireland to 
France and Spain have been asked their views on crucial aspects of their country ’ s 
relationships with the EU in more than 30 different national referendums  –  but not 
in the UK. 

 We have had referendums on Scottish devolution, Welsh devolution, our electoral 
system and a regional assembly for the north-east, but an entire generation of British 
voters has been denied the chance to have a say on our relationship with the European 
Union. Today we are putting that right. 46   

 None of the European states to which Hammond referred, having joined the 
EU or predecessor organisations, had held a referendum expressly on whether to 
leave or remain within it. 47  The UK already stood out among them in this regard 
following the 1975 vote, and was about to repeat the exercise. But Hammond 
was correct to portray referendums as a cross-European  phenomenon. 48  In 
using them since 1973 the UK had in some ways demonstrated that it was a 
European polity, even if, for some, the purpose of the referendums on EEC and 
EU membership was to assert divergence from the continent. Hammond was 
also correct to recognise that referendums had become, since 1975, a  relatively 
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familiar part of the UK political system (notwithstanding an 18-year gap under 
the Conservative governments of 1979 – 97). 49  Hammond then introduced a 
third strand in his case for the referendum. He described the Conservatives, 
in May 2015, as  ‘ fi ghting and winning the general election as the only major 
party committed to an in/out referendum, in the face of relentless opposition 
from the other parties ’ . 50  

 Hammond set out the plan for a negotiation with the EU that would 
precede the referendum. It was his intention both to reduce the concentration 
of powers at EU level in general, and to achieve a special arrangement for 
the UK. 51  He presented reform as essential for the whole EU, but also argued that 
the UK had special requirements: 

  For the good of all 28 countries, there are things that need to be done to reform the 
way in which the European Union works to make it more competitive, effective and 
democratically accountable. However, the British people have particular concerns, 
borne of our history and circumstances. For example, we are not part of the single 
currency and, so long as there is a Conservative Government, we never will be. We 
made that decision because we will not accept the further integration of our fi scal, 
economic, fi nancial and social policy  …  52   

 The Labour MP, Andrew Gwynne, inquired if the Foreign Secretary would  ‘ tell 
the House which powers affecting the United Kingdom Brussels has too much 
of ?  ’  Hammond protested that he was being asked  ‘ to set out a list of powers 
for repatriation, then  …  to say that the Prime Minister would have failed if 
we did not achieve the repatriation of every single one of them. No sensible 
person with any negotiating experience would approach a complex negotiation 
in that way. ’  53  While this response was sensible, it highlighted the diffi culties in 
holding referendums in connection to a diplomatic process. If members of the 
public were being asked to endorse the outcome of a negotiation, how were 
they to judge whether it was successful without an original set of objectives 
against which to measure it ?  This fault was a source of problematic ambiguity 
for the  ‘ remain ’  option. But, from this perspective, the  ‘ leave ’  outcome was more 
diffi cult to assess still. If selected by voters, its precise form would depend upon 
negotiations taking place after the referendum was held, and therefore could 
not be known at the time of the referendum. Hammond was in effect asking 
 Parliament to legislate for a vote that offered a choice between what were at that 
point two unknown quantities. 

 Another Labour MP, David Hanson, raised a question that pertained to 
two features of the referendum: that the government sought to premise it on 
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a negotiation; and that it was binary in nature. Voters would be able to choose 
between two possible changes, but not to retain the existing position. They 
could select either the new arrangement the government planned to obtain, 
or to leave the EU altogether. Hanson asked:  ‘ [s]hould we not have a specifi c 
vote on the Prime Minister ’ s recommendations as well as on the retention of 
membership of the European Union ?  ’  In response, Hammond fell back on the 
argument that the Conservatives had  ‘ made a proposal to the British people, it 
was put to the test in the general election and we have received an overwhelm-
ing mandate to progress ’ . 54  This argument was signifi cant not only to the 
particular point Hanson raised, but also in demonstrating the necessary and 
complex relationship between referendums and the overall system of repre-
sentative democracy. It implied that the authority to hold a referendum on a 
particular subject in a given way derived from victory in a General Election, 
attained while winning well under 50 per cent of total votes cast for Conserva-
tive candidates in individual constituencies (36.9 per cent on a 66.2 per cent 
turnout). In this contest, the referendum pledge was one of a number contained 
in a manifesto, that that most voters anyway had surely not read (though it is 
fair to say that this particular policy was more widely publicised than most). 
The term  ‘  overwhelming mandate ’  employed by Hammond was diffi cult to 
justify. Advocacy of the use of referendums is often founded in criticism of the 
idea that general elections can resolve particular issues. 55  Yet the justifi cation 
for a referendum, Hammond argued, rested in just such a process. The concept 
subsequently advanced  –  and accepted by many in Westminster  –  that the EU 
referendum had a moral force superior to the authority of Parliament is curious 
given that the supposed initial basis for holding it, and the particular way in 
which it was framed, rested in a parliamentary election. 

 A central argument in favour of referendums is that they are a means of 
soliciting the views of the people on a given issue. 56  But who  ‘ the people ’  are 
is open to interpretation in each particular instance. The defi nition arrived at 
can have implications for the result and for the perceived fairness of the exer-
cise. It is a topic that has generated controversy in the past. For instance, there 
have been disagreements over whether referendums on home rule or devolu-
tion for parts of the UK should be held only in the specifi c territory concerned, 
or   –  because of the wider constitutional implications  –  across the whole UK. 
To date, the narrower, territory-specifi c electorate has been used for such 
votes. Similar discussions have taken place  –  resolved in the same direction  –  
over referendums on possible secession from the UK, which have been held in 
Northern Ireland in 1973 and Scotland in 2014. 57  In the late nineteenth and 
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early twentieth centuries in the UK, the idea of holding a referendum on the 
right of women to vote was sometimes proposed. It raised diffi cult questions 
about who should take part. To limit participation to men would be objec-
tionable to supporters of female suffrage, who could argue it was unjust for 
men to be able to deny the vote to women, and would entail acceptance of the 
principle that women were unfi t for such engagement. To allow women to vote 
might appear as acceptance in advance of a principle that it was the purpose 
of the referendum to decide (A further problem beyond who could participate, 
was the question of whether it should be possible for a majority voting in a 
referendum to deny any group the ability to vote). 58  

 In introducing the Bill, when discussing the envisaged electorate, Hammond 
explained that  ‘ [s]ince this is an issue of national importance, the parliamen-
tary franchise is the right starting point. It means that British citizens in the 
UK or resident abroad for less than 15 years and resident Commonwealth and 
Irish citizens can take part ’ . Added to this regular list of potential voters in a 
General Election for the purposes of the referendum would be members of 
the House of Lords and Commonwealth citizens who resided in Gibraltar (to 
facilitate the arrangement, the government of Gibraltar would bring forward 
referendum legislation of its own). 59  Hammond acknowledged the existence 
of a view that 16 and 17-year-olds should be able to vote in the EU referen-
dum. He rejected this outlook on the grounds that  ‘ [t]his is an issue of national 
importance about  Britain ’ s relationship with the European Union and it is right 
that the  Westminster parliamentary franchise should be the basis for consulting 
the  British people ’ . While there was also support for the idea of extending the 
 franchise for elections to the House of Commons down from 18 to 16, it should 
be kept separate from the present discussion, Hammond held. 

 The Foreign Secretary also overtly dismissed any notion that EU citizens 
who lived inside the UK should be permitted a vote. He insisted that:  ‘ [t]he  
referendum is about delivering a pledge to the British people to consult them 
about the future of their country. It would be a travesty to seek to include EU 
nationals whose interests might be very different from those of the British 
people. ’  60  A possible response to this point might have been that all elections 
and referendums involve people with different interests taking part  –  indeed 
that is their essence in a democracy. To exclude a group on the grounds that its 
 ‘ interests might be very different ’  could seem puzzling. Moreover, the inclusion 
of people living in Gibraltar in the vote was diffi cult to reconcile with the case 
Hammond presented. They had no part in the UK General Election at which the 
Conservative Party made a commitment to a referendum. Moreover, they surely 
would have fi tted within the category Hammond proposed of those whose 
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 ‘ interests ’  were  ‘ very different ’  from British people, as refl ected in the result in 
Gibraltar  –  just under 96 per cent supported  ‘ remain ’  (compared to 48.1 per cent 
in the UK). 

 However, as with proposals for a referendum on female suffrage, there was 
a connection between the question of who should be able to take part and the 
subject of contention towards which the vote would be directed. Those who 
saw the EU as an undesirable external imposition upon the UK and therefore 
wished to leave (and were the main source of pressure for the holding of a 
referendum) would naturally reject the idea of EU citizens from other member 
states  participating as equals alongside British citizens. So too could others who 
might favour continued membership on pragmatic grounds (the position of 
the Conservative government during the referendum) but who did not view the 
EU as a genuine supranational polity. 61  Those who were more convinced of the 
EU ideal might believe that all EU citizens residing in the UK, whether British 
or otherwise, should share in the decision over the future position of the UK 
(though they might also prefer that there was not a vote on this subject at all). 
Since the occurrence of the referendum itself largely represented a capitulation 
to forces hostile to the EU, it was logical that the selection of a franchise should 
be in accordance with a Eurosceptic frame of thought. The decision had obvious 
material implications, making a remain victory less likely. 

 The approach Hammond advocated to the franchise was challenged in 
debate. The sole Green Party MP, Caroline Lucas, referring to  ‘ the question 
of extending the franchise to 16 and 17-year-olds ’  suggested that  ‘ [t]he answer 
he gave about why we should not do it  –  because it is an issue of national 
importance  –  is the main reason he should do it  … Why not let young people 
have a say on their future, which is what this Bill is about ’ . On the exclusion 
of EU  citizens from other member states, a point offered in support of the bill 
as drafted was that, elsewhere in Europe, it was not the practice to let indi-
viduals from elsewhere in the EU vote in referendums. Hammond also noted 
that Luxembourg had recently opted not to allow citizens from other EU states 
to vote in parliamentary elections. 62  But as Angus MacNeil of the Scottish 
National Party noted, the Scottish independence referendum in 2014 had been 
more inclusive, allowing EU citizens resident in Scotland to take part. MacNeil 
asked why his constituent from Germany who had  ‘ lived in North Uist for 
25 years ’  had been able to vote  ‘ in the Scottish referendum, but  …  cannot vote 
in this referendum. ’  63  

 Moving on to the contents of the bill that dealt with regulatory matters, 
Hammond observed that  ‘ running a referendum is not straightforward ’ . 64  
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This  comment refl ected an important quality of referendums that we have 
already noted (though Hammond did not expressly make this elaboration). On 
the surface they might seem a means of directly connecting voters with given 
decisions, bypassing representative processes. But in practice they are subject 
to the very system they might appear intended to circumvent. Moreover, deci-
sions about the precise application of rules presented as intended to achieve a 
fair contest can generate controversy, especially because they might have impli-
cations for the outcome. Introducing the regulatory aspects of the  European 
Union Referendum Bill, Hammond noted that while some of the content 
was more technical, there was a contentious aspect. As he put it  ‘ some media 
attention ’  had been devoted to the plan to disapply section 125 of the Political 
Parties, Elections and Referendums Act 2000. As discussed above, it prevented 
central and local government and other public agencies from publishing mate-
rial pertaining to the referendum, including the advocacy of a particular side. 
Hammond held that there were  ‘ operational and political ’  justifi cations for 
the relaxation of this rule. Section 125, were it to remain fully intact, would 
prohibit the government from carrying out regular ongoing interactions with 
the EU. This point related to the  ‘ operational ’  justifi cation. The  ‘ political ’  aspect 
to the proposed amendment of section 125 involved  ‘ a clear manifesto commit-
ment and a mandate won at the general election. ’  65  

 Hammond argued that the  ‘ mandate ’  attained at the recent poll had been 
 ‘ to renegotiate the terms of the UK ’ s relationship with the European Union ’  
and to then ask the public to vote on them. The government anticipated that it 
would  ‘ take a position ’  in the referendum, and  ‘ if we have been successful, as 
we expect to be ’ , it would wish to set out the arrangement secured and how it 
dealt with the needs of the UK population: in other words, make the case for 
remaining on a basis of the deal. It would  ‘ want to make a recommendation on 
where the national interest lies, and Ministers will want to be able to continue 
making the case, up to referendum day, without being constrained by fears that, 
for example, the posting of comments on Twitter accounts could constitute 
publication ’ . 66  In presenting this case, Hammond demonstrated how discerning 
what, precisely, people had voted for in a democratic contest could involve a 
degree of inference or even creative interpretation. The Conservative manifesto 
had made no express reference to the possibility that the government would 
campaign on a particular side. Yet Hammond claimed that to do so was some-
how implicit in the mandate it had won, assuming it achieved goals it regarded 
as satisfactory (which were themselves not precisely described in the mani-
festo) from the EU negotiations, an outcome he anticipated would be achieved. 
 Following the referendum itself, further efforts to read from the result of a vote 
more than was contained in the exact words put to the electorate would take 
place. The reference Hammond made to Twitter was also signifi cant. It was a 
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reminder that communications technology and its application to campaign-
ing and politics in general had developed signifi cantly since the 2000 Act was 
passed. 67  

 At this point, Peter Bone, a Conservative Member and a prominent 
 Eurosceptic, intervened, asking:  ‘ [i]s that not what a lot of people are concerned 
about  –  that the Government will use the apparatus of state to push a case, rather 
than letting the two sides have equal and fair access ?  ’  Hammond addressed his 
point by emphasising that the nominated campaigns on either side, as selected 
by the Electoral Commission, would  ‘ lead the debate ’ . They would  ‘ receive a 
number of benefi ts, including a public grant and eligibility to make a referendum 
broadcast and send a free mailshot to voters ’ . The government had  ‘ no intention 
of undermining these campaigns ’  or of incurring substantial expenses  ‘ during 
the purdah period ’  set out in the 2000 Act. He insisted that  ‘ [a] vibrant, robust 
debate in the best traditions of British democracy is in all our interests ’ . The 
government would display  ‘ proper restraint ’  and provide for  ‘ balanced debate 
during the campaign ’ . 

 Another Conservative, Dominic Grieve, a former Attorney General, then 
entered the debate. After the referendum, at which he supported the remain side, 
he would become the leading fi gure of a dissident group of Conservative MPs 
who sought to enhance the role of Parliament in the process rather than  allowing 
the government to dominate proceedings; and who sought to avoid a highly 
disruptive Brexit, as well as possibly keeping open the option of not  leaving 
at all. Its members were depicted by their opponents as in practice setting out 
to frustrate the will of the public. 68  But when taking part in the debate on the 
legislation providing for the EU vote, Grieve did not address matters pertaining 
to the force that the referendum result would have, how a vote to leave might 
be implemented, or what would be the proper role of Parliament, on this occa-
sion. Rather, he dealt with the same subject as Bone. Grieve recalled that, during 
the passing of the 2000 Act, the Conservative position, for which he had been 
spokesperson, had been that the  ‘ purdah ’  phase should be made longer. He said 
he anticipated that, subject to the outcome of the forthcoming diplomacy, he 
would support continued membership of the EU in the popular vote on the 
subject. Yet he held it was important to  ‘ provide a level playing fi eld and make 
it clear that the Government will not abuse their position ’ . 69  To loosen further a 
control included in the 2000 Act that the Conservatives had previously criticised 
as excessively lax might  ‘ convey an impression that the Government will come in 
and try to load the dice ’   –  a perception Grieve regarded as undesirable. 70  
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 These exchanges involving Hammond, Bone and Grieve were revealing 
regarding their attitudes towards the purpose of the referendum. For Hammond, 
and presumably for others within the government (though some members of it 
would later exercise the option granted to them publicly to dissent over this 
issue), the referendum was a means of settling the debate over membership of 
the EU, in favour of its continuation. They had decided in advance that there 
was a least a strong chance they would be able to secure a package that they 
could present to the electorate as satisfactory, and sought to avoid certain 
problematic regulatory restrictions on their ability to do so. This attitude 
connected directly to one of the most important characteristics of the EU refer-
endum, and the most signifi cant source of its defects: that it was a  ‘ bluff call ’ . 

 Bone and Grieve both registered concerns about the relaxation of restrictions 
that the Bill entailed. Yet, beneath this apparent similarity, their motivations 
differed. Bone sought to convey the idea of a government using its position to 
advantage the side it supported. It might seem that his main motive was to secure 
a change in the legislation, thereby removing an advantage for his opponents, 
and increasing his chances of victory. But equally he could be seen as promoting 
the idea that the referendum was somehow held on a fl awed basis. This concept 
could be rhetorically useful to the Eurosceptic side, both during a campaign and 
afterwards. Indeed, if the referendum produced a vote in favour of remaining, 
the idea that this outcome had somehow been manipulated could be useful to 
those planning to continue to promote the objective of leaving in future. If the 
government did not amend the bill and retained the relaxation of pre-election 
rules, such claims would be strengthened. Even if the plan was removed from 
the legislation, the opportunity to create an impression that this provision was a 
symptom of a broader desire on the part of the government to skew the contest 
in favour of continued EU membership was useful to advocates of exit. 

 Grieve seems to have opposed this relaxation of the rule set out in the 2000 
Act precisely because he did not want Bone and others to be provided with such 
ammunition. It can be assumed that his hope was that the referendum would 
settle for some time arguments, especially within his own party, about the EU. 
(Indeed, Hammond confi rmed the intra-party nature of the issue when telling 
Grieve that he shared his basic desire to avoid the impression of unfairness and 
that he had made efforts to   ‘  reassure colleagues who have such concerns, and 
that the Government will continue to seek to reassure colleagues. ’ ) 71  Grieve 
seemingly suspected winning the vote might not be enough. Challenges to its 
legitimacy had to be, as far as possible, pre-empted. The use Grieve made of 
phrases such as  ‘ make it clear ’  and  ‘ an impression ’  suggests a focus on appear-
ances: that the primary requirement was being able to claim that the process 
was equitable, as much as ensuring that it actually was fair (though perhaps 
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he perceived fulfi lment of the latter requirement as the means of securing the 
former). It may well have been for Bone that perception was of equal impor-
tance, though in an inverted sense: the ability to assert that the contest was 
in some way fl awed was perhaps as important as achieving an amendment 
to the Bill. 

 A further aspect of this particular discussion was that, in the way it addressed 
referendum campaigning, it focused on the attainment of balance as between 
the two sides rather than how to ensure that the public was properly informed 
about the options being presented to it and their implications. How fully poli-
ticians themselves were assessing the possibilities is also open to question. 
Hammond, speaking for the government, had expressed the view that the 
government anticipated it would be able to recommend a vote to continue EU 
membership. It was focused, therefore, on securing this outcome. By implica-
tion, it was neglecting the possibility of a vote to leave. The intervention from 
Grieve was motivated by a desire to ensure that a result in favour of EU member-
ship could be presented as the product of a fair contest. Even Bone appeared 
to be seeking partly to establish grounds on which he could query the appro-
priateness of the process, suggesting that the possibility of a vote in favour of 
remaining in the EU was prominent in his thinking. The Second Reading debate 
on the Bill seems to have been conducted to a signifi cant extent on the premise 
that it was a reasonable proposition that voters might choose to remain in the 
EU, and even that this outcome was the more likely of the two (though opinions 
on the  probability must have differed among participants). This foundation for 
discussions was connected to the general phenomenon of the government not 
desiring the more radical option of the two it was offering, and believing that 
it could win. It seems to have mitigated against discussion of the force that a 
referendum vote might have (since an outcome in favour of continued member-
ship would not raise the possibility of further specifi c action by government and 
Parliament); and what exit from the EU, if adopted as a policy, would entail. 

 Hammond then concluded his speech by asserting that: 

  whether we favour Britain being in or out, we surely should all be able to agree on 
the simple principle that the decision about our membership should be taken by the 
British people, not by Whitehall bureaucrats, certainly not by Brussels Eurocrats; not 
even by Government Ministers or parliamentarians in this Chamber. The decision 
must be for the common sense of the British people. That is what we pledged, and 
that is what we have a mandate to deliver. For too long, the people of Britain have 
been denied their say. For too long, powers have been handed to Brussels over their 
heads. For too long, their voice on Europe has not been heard. This Bill puts that 
right. It delivers the simple in/out referendum that we promised, and I commend it 
to the House. 72   
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 The use of such negative rhetoric regarding the EU, its democratic legitimacy 
and UK participation within it by a minister who hoped to advocate continued 
membership was indicative of the nature of the referendum project from the 
Conservative point of view. To express enthusiasm in this regard was diffi cult 
from inside a party within which hostility to continental integration was such a 
powerful force that it had led to the policy of holding a public vote. This stance 
of criticism was not the ideal place from which to mount a campaign for a vote 
to remain within. 

 This closing statement was also signifi cant in that it appeared to endorse the 
idea that the referendum would produce a popular verdict superseding all other 
authority, including even that of the House of Commons. Yet it did not resolve 
ambiguities, involving various matters such as the nature of the  ‘ mandate to 
deliver ’  such a vote; and the franchise that appropriately represented the  ‘  British 
people ’ . Moreover, what might appear to be a  ‘ simple in/out referendum ’  would, 
when it delivered an  ‘ out ’  verdict, lead to political and policy challenges of 
unsurpassed complexity. Though the  ‘ British people ’ , however defi ned, were 
the participants in the referendum, they had no direct role in the process that 
followed, the nature of which few of them (voting on either side, and includ-
ing the present author) could have anticipated.  ‘ Whitehall bureaucrats ’  acting 
under the instruction of  ‘ Government Ministers ’  were responsible for devis-
ing and implementing policy; while the Commons (and Lords) came to play a 
part, although its members were often reluctant to act upon their own opinions. 
Furthermore,  ‘ Brussels Eurocrats ’  were important players in the negotiations 
that would determine the way in which the UK exited the EU and the relation-
ship between the UK and the outside world that followed. Indeed, given the 
relative balance of power between the UK and the EU, it could be held that 
the  ‘ British people ’ , through voting (by a majority of those who took part 
in the referendum) for  ‘ leave ’ , had placed their future to a signifi cant extent in 
the hands of offi cials acting on behalf of the EU, rather than escaping their 
supposed dominance. 

   A. The Labour Response  

 Responding for Labour was the Shadow Foreign Secretary, Hilary Benn. His 
father, Tony Benn, had been a primary instigator of the previous European refer-
endum, held almost exactly four decades previously, on 5 June 1975. In many 
ways, circumstances of 2016 would be similar to those of 1975, though it was 
the Conservatives rather than Labour that held offi ce  –  and, crucially, the result 
was different. 73  During the 1975 campaign Benn senior, then a member of the 
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Labour Harold Wilson Cabinet, campaigned for exit. In doing so Benn made use 
of the allowance provided for ministerial dissent from the offi cial stance of the 
government, which  –  like that of Cameron in 2016  –  had recommended a vote to 
remain on a basis of the renegotiated terms of membership it had secured. 74  In 
the Second Reading debate in 2015 Benn senior was referred to as an infl uence 
both by Labour 75  and Conservative advocates of departure from the EU. Almost 
immediately after Hilary had fi nished his speech, for instance, the  Conservative 
Bernard Jenkin described Tony as one of his  ‘ mentors ’  on the European 
subject when he had fi rst joined the House. 76  Tony Benn was a key infl uence 
on Jeremy Corbyn, 77  who secured the Labour leadership in  September  2015. 
While technically Corbyn supported  ‘ remain ’  at the referendum, he seemed at 
most lukewarm about the EU. 78  Tony Benn had fi rst advocated a referendum on 
membership before the UK joined the European Communities, not from a posi-
tion of hostility, but as a means of securing genuine popular consent, if it could 
be obtained, prior to such a major constitutional change. 79  His son promoted a 
similar view when speaking on the Bill in 2015. Hilary Benn argued that it would 
serve to  ‘ set before the British people a clear and simple question ’ . Yet the answer 
reached would have  ‘ profound consequences ’  for the UK.  Seemingly referring to 
the 1975 vote, he described the forthcoming referendum as entailing the public 
making  ‘ the most important decision on our place in the world for 40 years ’ . 
In describing the signifi cance of the choice, Benn used the phrase  ‘ our proud 
and great islands ’ . 80  In using the plural of island, he avoided an error often 
made. Though he did not elaborate on this point, it was not only Great Britain, 
but also  Northern Ireland (along with various other smaller islands) that was 
involved  –  and that would come to be an immensely complicating factor in the 
Brexit process. 81  

 Having emphasised the importance of the decision, Benn confi rmed that 
his party supported the Bill, while also favouring continued UK participation 
in the EU. Previously Labour had not supported a public vote on this subject. 
In deciding to acquiesce in the referendum legislation, and stating an inten-
tion to participate in the campaign, Labour was contributing to the authority 
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of the  process. Regardless of whether it supported  ‘ leave ’  or  ‘ remain ’  when 
the time came, in agreeing to the legislation and treating the vote for which it 
provided as a proper occasion for pursuit of a particular end, Labour could be 
seen as having enhanced the credibility of the referendum. It would certainly 
make any efforts from within the party to block leaving after the outcome more 
 problematic. 82  John Redwood, a Conservative and fi rm Eurosceptic, then 
intervened to insist that  ‘ the British people want a very substantial reduction 
in migration into this country ’ , an objective necessitating that  ‘ Parliament  …  
regain control of our borders from Brussels ’ . 83  In response, Benn contrasted 
Labour support for membership with the position of some  ‘ hon. Members on 
the Conservative Benches ’ . He nonetheless went on to list areas in which Labour 
wanted the EU to function differently: over  ‘ benefi ts, transitional controls, the 
way the EU works and how it relates to national Parliaments. We also want to 
see the completion of the single market in services to boost jobs and economic 
growth here in the United Kingdom ’ . While attainment of those objectives 
required more integration, at the same time, Benn held, there existed rising 
support within different member states  ‘ for greater devolution of power ’ . 84  

 Jim Cunningham, a Labour MP, though engaging in partisan rhetoric, 
drew attention to the arbitrary aspect to the holding of the referendum. He 
complained that  ‘ [t]he Conservatives criticised us when we were in offi ce for 
taking the people further into Europe ’ . Yet, Cunningham went on,  ‘ let us 
remind them when they complain about the free movement of labour that they 
signed up to the single market and the British people never got a referendum 
then; they signed up to Maastricht and the British people never got a refer-
endum then ’ . In response Benn agreed that Cunningham was   ‘  entirely right ’ . 
Moreover, Benn went on  ‘ [t]here are lots of people who have changed their minds 
on Europe. I remind the House that as recently as June 2012 the Prime Minister 
told a press conference in Brussels:  “ I completely understand why some people 
want an in/out referendum  …  I don ’ t share that view. That is not the right thing 
to do. ”  ’  85  The implication that this exchange encouraged was that the refer-
endum was being instigated at a time when there was no obvious substantive 
reason related to the EU itself to do so  –  especially in comparison to previous 
moments of genuine transformation in the continental integration project over 
which no popular vote was held in the UK. The Prime Minister could be viewed 
as having taken the decision in contradiction of his earlier claimed principled 
opposition, for reasons of political convenience. 

 The Labour Member, Diane Abbott, then asked Benn whether he agreed  ‘ that 
those of us who were in the House for John Major ’ s Administration watched 
the Government party fall apart under the pressure of their rows on Europe, 



The Parliamentary Perspective 97

  86    Ibid, cols 1057 – 58.  
  87    ibid, col 1058.  
  88          Stephen   Bush   ,  Barry Gardiner ’ s Brexit tweet is unwise, damaging to Labour  –  but right  ’ ,     New 
Statesman  ,  22 September 2018    :   https://www.newstatesman.com/politics/staggers/2018/09/barry-
gardiners-brexit-tweet-unwise-damaging-labour-right   last accessed 25 September 2018.  

and that we look forward cheerfully to it happening again ?  ’  86  This intervention 
demonstrated how the referendum could be seen from all sides as a compo-
nent in the party political contest, involving the management of problems, the 
promotion of factional causes, or an opportunity to enjoy the spectacle of an 
enemy infl icting self-harm, rather than a means of consulting the people on a 
major decision. The prominence of such attitudes helps explain why considera-
tion of the full implications of the referendum  –  and what  ‘ leave ’ , if it were the 
result, actually meant  –  was neglected. 

 Benn responded to Abbott by remarking that it was   ‘  clear that my hon. 
Friend takes great pleasure from the discomfort that is already evident on the 
 Government Benches ’ . Delving partly into his own family history he then noted 
that  ‘ it is interesting that here we are, 40 years on from 1975, and the same 
thing is happening, but in mirror image. It is the Conservative party that has 
agreed to a referendum in order to try to deal with splits. ’  87  The implication 
was that he and his party were accepting or even welcoming the holding of a 
popular vote the primary driver of which was a struggle between Conservatives. 
Benn and others in Labour might criticise Cameron for placing partisan inter-
est ahead of principle. Yet, it could be observed, a plausible explanation for the 
reversal of Labour policy since the recent General Election was political calcu-
lation. To oppose the vote might expose the party to criticism for seeking to 
deny the public the chance to pass a verdict on UK membership of the EU. It 
would be harder for Labour to campaign credibly in a referendum that they had 
voted against in Parliament. Aside from a desire to avoid such problems, some in 
Labour  –  such as Abbott  –  saw in the vote the opportunity to infl ict damage on 
the Conservatives. Sectional interest seemed to be crucial. The perception that 
Brexit was chiefl y a problem for the Conservative Party would persist within 
Labour. It encouraged an irresponsible attitude  –  shared at senior level during 
the Corbyn leadership  –  that it was better for Labour to allow the government to 
persist with ill-advised policy if to do so might lead the Conservatives to suffer, 
regardless of the wider consequences. 88  

 Douglas Carswell, the sole UKIP MP, alluding to the intention to create an 
exemption from section 125 of the Political Parties, Elections and Referendums 
Act 2000, asked Benn if he concurred  ‘ that if this referendum is to be consid-
ered free and fair it would be wise to ensure the neutrality of the civil service 
and the machinery of government ’  and whether he would  ‘ look sympathetically 
at any amendments to try to enshrine in the legislation an appropriate period 
of purdah ’ . This question showed a politician in the vanguard of the drive for 
departure focused not on the meaning of leaving, but on process  surrounding 
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the vote. Benn responded that he agreed with Hammond that  ‘ once the 
 Government eventually reach a view, they are entitled to explain it to the British 
people. ’  Perhaps foreseeing the coming suspension of collective responsibility, 
he went on to remark that the government  ‘ will have to explain their view to 
some of the members of the Cabinet. ’  89  Bernard Jenkin then maintained the 
pro-leave concentration on process and the suspension of section 125 by asking 
Benn  ‘ what he thinks Ministers will have to be able to do that they were not 
doing during the Scottish referendum or the AV referendum ?  I seem to remember 
Ministers giving lots of explanations of their view. ’  Jenkin suggested a hidden 
agenda, with the Bill as drafted creating  ‘ an opportunity for the Government to 
call the referendum so soon after the deal has been concluded that the British 
people do not have a chance to digest what has occurred  –  a snap referendum 
designed to get a certain result ?  ’  90  

 Continuing the theme, Ian Austin, a Labour MP, insisted that: 

  for the result to be accepted and for it to be long lasting and settle the question 
for a generation, it is very important that the process is seen to be fair on all sides. 
 Ministers are perfectly at liberty to say what they like in interviews and as they go 
round the country making speeches, but there is a big difference between that and 
public money being used to send out leafl ets and promote one side of the debate. 
It is very important that the spending limits are designed to ensure that spending is 
equal on both sides and both sides have a fair say. 91   

 Benn responded that there was universal agreement in the Commons  ‘ that 
the referendum must be fair and must be seen to be fair, but at the same time 
the Government  –  any Government  –  are entitled to argue their case ’ . 92  This 
exchange served to emphasise the diffi culties of conducting a pure exercise in 
direct democracy, into which representative institutions and their agendas do 
not intrude. Governments in the UK have not held referendums solely  –  if at 
all  –  to discern the views of voters. The motivations that drive them to bring 
about the vote will impact on the way in which they frame it and conduct 
themselves during campaigns. It also shows that the Commons was focused on 
the way in which the vote was to be regulated to a greater extent than what the 
result might mean. 

 There followed discussion of the wording of the question, which at this 
point was drafted with possible answers of  ‘ yes ’  or  ‘ no ’ , rather than  ‘ remain ’  
or  ‘ leave ’ . 93  Benn continued his speech, advocating that 16 and 17-year-olds be 
allowed to take part. 94  Expanding on this view in some detail, he received a 
range of supportive comments, including from Sarah Wollaston, Conservative 
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Member for Totness, who suggested that  ‘ since nearly one in four 16-year-olds 
can expect to live to 100 years of age and will be living with the consequences 
of this decision for far longer than Members of this or the other House, and 
given that they have the mental capacity to weigh up these decisions and the 
 enthusiasm to take part, we should extend the franchise ’ . 95  Benn proposed 
that the vote take place  ‘ on a separate day ’  from any other poll. 96  

 He also held that  ‘ the Government have a responsibility to ensure that voters 
have enough information to be able to make an informed decision ’ . It  ‘ should 
include an independent assessment of the economic consequences of leaving 
the European Union and what that would mean compared with our remaining 
a member ’ . 97  

 This superfi cially reasonable and straightforward request, when examined 
more closely, was complex. The basis on which the UK would seek to leave was 
not made clear in advance of the referendum. Later in the debate, the Conserva-
tive, Damian Green, would draw attention to this indeterminacy when insisting 
that  ‘ [t]hose who argue that we should pull out of the EU need to set out what 
Britain would look like  –  what our economy and country would look like  –  in 
their alternative, because there are many alternatives ’ . 98  However, it was not a 
collective of those who had campaigned for exit that would take on the task. It 
was a Conservative government  –  of which Green would for a time be a senior 
member  –  composed of people who had taken both sides in the referendum. 
As already discussed, the UK administration (with dissenters) had supported 
remaining and had not set out a specifi c programme for departure that could 
provide a basis for an assessment of the type Benn advocated. 

 Even had the government indicated the basis on which it wished to leave, 
achieving its goals would depend on a successful negotiation with the EU. 
Discussion of the EU-defi ned process by which the UK would depart was 
largely absent. Cheryl Gillan, a Conservative, held that it was  ‘ important that 
the necessary intricacies of article 50 of the treaty on European Union be spelt 
out to people. On both sides of the argument, we need to know what would 
govern the processes and negotiations of unilateral withdrawal. ’  99  But the 
Second Reading debate did not properly address such important matters as the 
difference between an exit agreement and a post-departure Free Trade Agree-
ment between the EU and the UK; or the distinction between the Single Market 
and the Customs Union, and how the UK attitude towards each might affect 
 negotiations. In any case, even were circumstances more certain, economic fore-
casting cannot guarantee accuracy, and is always open to challenge, as is the 
independence of those who produce it, and the very premise of the activity in 
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which they are engaged. 100  It is not clear how a process for the prediction of 
 ‘ economic consequences ’  that Benn envisaged which satisfi ed both sides could 
have been devised. Finally, while Benn identifi ed a need for public awareness as 
to the economic context in advance of voting, there were many other areas in 
which a  ‘ leave ’  result in particular would impact, including of a constitutional 
character, as became apparent  –  though largely after the referendum had taken 
place.  

   B. Other Contributions  

 More fundamental interrogation of the referendum bill on a constitutional 
basis came from beyond the two main parties. Unlike Labour, the SNP, since the 
General Election of the previous month the third largest party in the Commons, 
opposed the Second Reading. The amendment it moved held that the Bill was 
unsatisfactory  ‘ in terms of inclusivity and democratic participation, in particu-
lar because the Bill does not give the right to vote to 16 and 17 year olds or 
most EU nationals living in the UK ’ . It also registered objection to the absence 
of  ‘ a double majority provision to ensure that no nation or jurisdiction of the 
UK can be taken out of the EU against its will ’ . Finally, the Bill lacked  ‘ provi-
sion to ensure that the referendum vote cannot be held on the same day as the 
 Scottish, Welsh or Northern Ireland elections ’ . 101  

 Speaking for the SNP, Alex Salmond referred to what he described as 
 ‘ the essential nonsense of this referendum ’ . He argued that: 

  [w]hen someone proposes a referendum, it should be because they are propos-
ing a signifi cant constitutional change, whether it be the alternative vote, Scottish 
independence, Scottish devolution or Welsh devolution, and they are looking for 
democratic sanction  –  the sovereignty of the people  –  to back that change. That 
is not the position of the Prime Minister. Nobody seriously believes that he wants 
to take this country out of the European Union. The referendum is a tactic that is 
being deployed as a means of defl ecting support from UKIP and as a sop to Back 
 Benchers. Nobody believes that the Prime Minister wants to take the country out of 
the  European Union. 102   

 Salmond queried the way in which the Labour Party had reversed its posi-
tion on the subject, professing to be  ‘ surprised by its argument,  “ We lost an 
election, and we therefore have to change our policy ” , as the acting Leader of 
the  Opposition said just the other day. Does that apply to all the policies that 
Labour fought the election on, or just to the policy on the referendum ?  ’  103  
On the matter of the voting rights of European citizens, Salmond criticised 
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the Conservatives for  ‘ their narrow-minded nationalism and narrow view of 
people ’ s interests ’ . The SNP, he held, took  ‘ a broad view of the matter. We 
believe in civic nationalism  –  we believe that if someone engages in a country, 
lives in a country, works in a country and pays tax in a country, they are entitled 
to vote on the future of the country ’ . 104  Regarding what he described as  ‘ the 
double majority or quad lock ’ , Salmond asked  ‘ why should it be the case that 
Scotland, Wales or Northern Ireland  –  or, for that matter, England  –  should be 
taken out of the European Union against the will of that nation ?  ’  105  

 Perhaps the fullest exposition of potential constitutional diffi culties came 
from Mark Durkan of the Social Democratic and Labour Party. Noting that his 
was  ‘ a border constituency in Northern Ireland ’  he observed that  ‘ the impli-
cations of the UK leaving the EU would be pretty fundamental, not just for 
my constituency but for the political institutions in Northern Ireland ’ . Durkan 
held that  ‘ [t]he common experience of EU membership provided the very 
context in which there were changed British and Irish relations, which in turn 
provided the context for the peace process ’ . 106  He cautioned that  ‘ the insti-
tutions of the Good Friday agreement ’  took as  ‘ givens ’  not only  ‘ the human 
rights provisions of the Human Rights Act and the European convention on 
human rights, but the common EU membership of the UK and Ireland ’ . Indeed, 
 ‘ some of the cross-border institutions that were set up as a result of the Good 
Friday agreement directly address and refl ect our common membership of the 
EU. Fundamental damage and change may be done when serious questions are 
raised about our commitment to human rights and to our membership of the 
EU. If we are facing a referendum, we will have to address those issues and carry 
forward the arguments responsibly ’ . 107  

 Durkan also argued that  ‘ people have more questions about the sovereignty 
of this Parliament than just where it stands vis- à -vis the European institutions ’ . 
He observed  ‘ clear tensions and ambiguities around what the notion of parlia-
mentary sovereignty means for this Parliament, and around the implications 
for devolved institutions and the rightful authority that they should have ’ . He 
would preferred  ‘ to have had something like a constitutional convention before 
the referendum ’ . Such an initiative could have fulfi lled two basic functions. The 
fi rst was to consider  ‘ the longer-term democratic relations within the UK and 
create a new democratic charter between this Parliament and the other elected 
institutions in different parts of the UK ’ . The second was to produce  ‘ a new 
democratic charter that clearly creates a delineation between this Parliament 
and the various EU institutions ’ . Durkan concluded by warning of: 

  a danger that we will end up with a referendum campaign in which the yes side 
includes people who want to be both half in and half out, and a no side that is also 
confused because it includes some people who want to be totally out, as well as 
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people who say that if we reject it, we can be half out and renegotiate in the way that 
Ireland did. The danger is that we will end up with a referendum that does not settle 
the question at all in the terms in which Members believe it will. 108   

 The two most concerted constitutional critiques of the referendum policy, 
then, came from MPs (Salmond and Durkan) whose parties (the SNP and 
SDLP) and territorial bases (Scotland and Northern Ireland) gave them a special 
 perspective from which to view the matter. The UK-wide parties did not grasp, 
or wish to recognise, the problems that might await. Even those who might have 
been expected to have been more critical of the way in which the referendum 
was being handled conveyed the impression of resignation. Kenneth Clarke 
professed  ‘ fundamental doubts about referendums ’ . He explained that  ‘ [l]ike 
every politician of my generation, I prefer parliamentary democracy ’ . However, 
Clarke went on,  ‘ we are where we are and it is obvious that we will have a refer-
endum. I  probably will not vote in favour of the Bill tonight, but I shall do 
nothing to stop it going ahead in principle ’ . Contrary to the optimism of others, 
who hoped to resolve the EU controversy for a lasting period, however, Clarke 
warned that popular votes in the UK had not proved successfully to  ‘ settle any 
question ’ . 109  He also counselled against a belief  ‘ that we can somehow have all 
the advantages of the European Union and the market without complying with 
any of the  obligations. I know of no trading bloc that allows anybody entry to 
its markets on the basis that they will decide whether to comply with its rules ’ . 110  
In this sense he was calling into question a premise on which he felt leaving 
might be based. 

 Of issues that might be termed constitutional, those that were most promi-
nent in the debate pertained to the fairness of the process, in a relatively narrow 
administrative sense, and focusing on the period of the campaign. Concerns in 
this area  –  raised both by advocates of leaving and of remaining, with different 
motives  –  tended to turn on the possibility of perceived or actual skewing of the 
contest in favour of continued membership. Alongside the UK government itself, 
a variety of other potential culprits were identifi ed. Gillan, for instance, asked 
whether: 

  the Front-Bench team know what plans any of the devolved Governments within the 
UK have for spending money on this referendum, or indeed what plans the European 
Commission or other European institutions have ?  I think we might fi nd money being 
spent from other directions that will slant the results of the referendum. 111   

 Another institution identifi ed as a possible source of unfairness in the contest 
was a perennial target for allegations of bias: the British Broadcasting 
 Corporation. 112  While the use of social media by the government was touched 
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upon, the debate did not fully foreshadow the role that the Internet might play 
(or be construed as doing) as a source of information and persuasion. Some 
have argued, as is discussed elsewhere in this book, that the overall impact of 
online campaigning was to favour the  ‘ leave ’  rather than  ‘ remain ’  side. 113  Given 
hindsight, this omission from the Second Reading debate is conspicuous. But 
it would be fair to hold that controversies in this area would have been harder 
to predict than in others  –  such as the impact of Brexit on Northern Ireland. 
 Ultimately, even if the contest was slanted against it, the  ‘ leave ’  side won and 
did not need to account for defeat, in these terms or any other. Supporters of 
 ‘ remain ’ , following this reverse, had an interest in explaining it as in some way 
improper and illegitimate, and found helpful material in the form of revelations 
about data and social media. 114  Concerns about the fairness of referendums 
and other democratic processes can, of course, be proper, and many reason-
able points were raised on both sides. But political imperatives, hiding behind 
 arguments about process, often provide the primary motivation in such discus-
sions. Moreover, regardless of the integrity or otherwise of the campaign, there 
was a more fundamental problem with the vote of 23 June 2016. It offered 
an option of radical change that was not and could not be clearly defi ned in 
advance; but which the UK government then insisted had to be pursued, in a way 
that it discerned, and that involved radical and controversial change, including 
of a constitutional nature, that had not been prefi gured. That the vote was close 
in percentage terms, and that there were sharp divisions on territorial and other 
lines, served to aggravate the problems inherent in the referendum. 

 Beyond a bare stipulation of the wording, the legislation providing for the 
referendum offered no guidance as to what the result might mean; and what 
should follow it. Legally, it had no force. Only politics, shaped by various forces, 
calculations and understandings (and subject to basic legal principles), could 
fi ll this gap. Leading politicians, however, fell short in considering some of the 
most important aspects. They proved more willing to suggest that the vote 
would bind them than they did to give attention to what it would bind them to. 
 Analysis of the Second Reading debate in the Commons shows that MPs did 
not  suffi ciently acknowledge the ambiguity of the decision that they agreed to 
ask voters to make. They did not fully recognise the way in which this uncer-
tainty was intrinsic to the choice (especially the  ‘ leave ’  option) and could not 
simply be dispelled by expert forecasting or position statements.  Moreover, their 
 discussion suggested a lack of insight into how far this uncertainty extended, 
reaching into  multifarious policy areas and the confi guration of the system 
itself, or how complex were the implications of the doubt created. Nor, given 
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this failure to recognise how much the referendum could leave unresolved, did 
they deal with the issues of who and by what process the necessary answers 
might be provided. 

 Politicians created a vacuum. At the time of writing, more than three years 
later, and more than two years after the referendum, desperate and confl icting 
efforts to fi ll it continue. In the process, the UK courts diplomatic and economic 
disaster, the promotion of regional instability in Europe, and a wider under-
mining of structures of international cooperation. Those who object to the 
country having found itself in this position might ask how it came about. The 
reasons were largely of a tactical nature. A consensus had formed  –  taking in 
major parties and both sides of the argument about EU membership  –  around 
the  holding of a referendum. The motives of those who shared this outlook, 
as well as their private degree of enthusiasm for the vote, might differ. But 
the coalescence that existed was suffi ciently broad to ensure not only that the 
referendum was provided for, but it was authorised without suffi cient attention 
being devoted to its constitutional aspects. Some amendments were made, most 
notably involving the intended disapplication of section 125. But more diffi cult 
issues were overlooked. Labour could not alone have stopped the Bill from pass-
ing. But it might have forced more scrutiny of its problematic features, perhaps 
working with the Lords and members of other parties. In the adversarial system 
of the UK, a principal role of the Opposition is to oppose. If it fails to do so, 
problems can follow. Had Labour offered resistance to the Bill, the question-
able claims subsequently made regarding the obligation the referendum created 
would have been less credible. It is an irony that two non-Unionist parties  –  the 
SNP and SDLP  –  offered advice, overlooked by supporters of the continuation 
of the Union  –  that might have helped protect the integrity of the UK and served 
its interests more generally. 

 While the behaviour of politicians contributed to the outcome, it is neces-
sary to consider the framework within which they operated: the constitution. 
It allowed the instigation of a process whereby a major decision was taken fi rst 
and its meaning was worked out  –  in a non-consensual way  –  afterwards. Such a 
process is diffi cult to reconcile with basic democratic requirements, for instance 
the need to provide voters with the possibility of grasping satisfactorily  decisions 
they face; and that constitutional change should ideally involve a higher than 
normal level of agreement. These principles found expression in what I have 
labelled the  ‘ Davis criteria ’ , derived from the parliamentary speech David Davis 
gave on the subject of referendums in 2002. 115  (On the occasion of the Second 
Reading of the European Union Referendum Bill, Davis, who voted in favour 
of it, did not assert these principles. His only contribution to the debate was 
to raise an unrelated point of order about the publication of a report by the 
 Independent Review of Terrorism Legislation 116 ). 
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 The system failed to prevent this approach to the referendum from being 
followed. Though representatives of the SNP and SDLP sought to raise 
important systemic issues, there was no mechanism to ensure their territorial 
perspective was taken into account: they were simply minorities in a House of 
Commons set upon a referendum. Now, as a consequence, the system is being 
forced to change, to accommodate the consequences of the decision arrived at. 
But this stretching of the constitution could present an opportunity. It could 
be the  occasion for reform that prevents the future reoccurrence of the very  
problems that made it necessary.   

   APPENDICES  

   Appendix A  

  Opposition Motion, as amended by the government, passed by the House 
of Commons on 7 December 2016 (Division number 103, Ayes 448, Noes 75)  

 That this House recognises that leaving the EU is the defi ning issue facing the 
UK; notes the resolution on parliamentary scrutiny of the UK leaving the EU 
agreed by the House on 12 October 2016; recognises that it is Parliament ’ s 
 responsibility to properly scrutinise the Government while respecting the deci-
sion of the British people to leave the European Union; confi rms that there 
should be no disclosure of material that could be reasonably judged to damage 
the UK in any negotiations to depart from the European Union after Article 50 
has been triggered; and calls on the Prime Minister to commit to publishing 
the Government ’ s plan for leaving the EU before Article 50 is invoked, consist-
ently with the principles agreed without division by this House on 12 October; 
recognises that this House should respect the wishes of the United Kingdom as 
expressed in the referendum on 23 June; and further calls on the Government to 
invoke Article 50 by 31 March 2017.  

   Appendix B  

  Excerpts from  Why the Government believes that voting to remain in the 
 European Union is the best decision for the UK  (London, HM Government, 
2016)  

 [p 8] What happens if we leave ?  

 Voting to leave the EU would create years of uncertainty and potential economic 
disruption. This would reduce investment and cost jobs. 

 The Government judges it could result in 10 years or more of uncertainty 
as the UK unpicks our relationship with the EU and renegotiates new arrange-
ments with the EU and over 50 other countries around the world. 
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 Some argue that we could strike a good deal quickly with the EU because 
they want to keep access to our market. 

 But the Government ’ s judgement is that it would be much harder than 
that  –  less than 8 %  of EU exports come to the UK while 44 %  of UK exports go 
to the EU. 

  No other country has managed to secure signifi cant access to the Single 
Market, without having to:  

•    follow EU rules over which they have no real say  

•   pay into the EU  

•   accept EU citizens living and working in their country   

 A more limited trade deal with the EU would give the UK less access to the 
Single Market than we have now  –  including for services, which make up almost 
80 %  of the UK economy. For example, Canada ’ s deal with the EU will give 
limited access for services, it has so far been seven years in the making and is 
still not in force. 

 [p 14] This is your decision. The Government will implement what you decide. 
 If you ’ re aged 18 or over by 23rd June and are entitled to vote, this is your 

chance to decide.  

   Appendix C  

  Excerpts from  Alternatives to membership: possible models for the United 
 Kingdom outside the European Union , 2016 ( ‘ Presented to Parliament pursuant 
to section 7 of  the European Union Referendum Act 2015 ’ )  

 [p 41] Chapter 4  –  conclusion 

 4.1 If the UK voted to leave the EU, the Government would do all it could to 
secure a positive outcome for the country. We would seek the agreement of 
the remaining 27 EU Member States for the best access for UK companies and 
consumers to the Single Market. We would start the slow process of agreeing 
Free Trade Agreements with countries outside of the EU. We would aim to keep 
those elements of non-economic cooperation that serve our national interest, 
enhance UK power in the world and increase our ability to get our way. And we 
would use all the levers at our disposal to achieve such an outcome. 

 4.2 It would, however, be hard even to come close to replicating the level of 
access and infl uence from which the UK currently benefi ts as a result of our 
special status in the EU. 

 In addition to the pressure imposed on the UK by the Article 50 process to 
secure a deal quickly, reaching agreement on a wide range of issues with 27 
Member States, each of which would seek to fi ght for their own interests, is 
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likely to be challenging and involve diffi cult trade-offs. If we failed to reach 
agreement within two years under the Article 50 process, our membership of 
the EU  –  including our access to the Single Market and to Free Trade Agree-
ments with 53 markets around the world  –  would lapse automatically, unless 
all 27 other Member States agreed to an extension. 

 4.3 The UK would therefore have to make some diffi cult decisions about its 
priorities. Each possible approach would involve a balance between securing 
access to the EU ’ s Single Market, accepting costs and obligations and maintain-
ing the UK ’ s infl uence. 

 4.4 In particular, we would need to decide if we wanted full access for UK 
 companies to the EU ’ s free-trade Single Market. If we did, we would have to 
accept the rules of the Single Market. But outside the EU, we would not have 
a vote on those rules. And full access to the Single Market would almost 
certainly require us to accept many of the costs and obligations of EU member-
ship, including the free movement of people and substantial contributions to 
EU  budgets and programmes (but without the UK rebate, which we would 
lose upon leaving the EU). 

 4.5 Alternatively, we could seek a relationship based on a Free Trade Agreement. 
Even the most advanced of these agreements offers less access to the Single 
Market. In particular, they offer less access for services, which make up almost 
80 per cent of the UK economy. 

 4.6 In the absence of any agreement, we would have a relationship based on 
WTO membership alone. This would provide the most defi nitive break with 
the EU. It would mean we did not have to follow EU rules when exporting 
outside the EU (though UK companies exporting to the EU would still have 
to comply with EU Single Market rules, such as on [p.42] the environment or 
safety, in order to trade with the EU). We would not have to accept the free 
 movement of people and we would not have to contribute to the EU ’ s budg-
ets and programmes. But this would come at a serious price for UK businesses 
and jobs. 

 4.7 Every alternative to membership would involve the UK losing its vote and 
vetoes over how EU laws are written. And regardless of our preferences and 
choices, the EU will continue to be the UK ’ s biggest export market (at present, 
UK exports to the EU are worth more than two and half times UK exports to 
the United States  –  our next largest overseas market). 

 So those EU laws will continue to be of fundamental importance to UK 
companies. At the moment, the UK has a signifi cant voice in how these rules are 
written …  

 4.9 Despite our negotiating advantages, the UK would not get a free choice on 
its future relationship with the EU. Any model except a basic WTO arrange-
ment would need to be agreed with the other Member States and approved by 
the European Parliament. Some of the models described in the paper could also 
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require unanimous agreement by the remaining 27 Member States and ratifi ca-
tion by their national parliaments. Reaching agreement on such a wide range of 
issues with a large number of negotiating partners, each of which would seek 
to defend their individual interests, is likely to be diffi cult and could involve 
 potentially unpalatable trade-offs. 

 4.10 It would not be quick or straightforward to establish a new relationship … .
We should expect this process to take up to a decade or more to complete. 

  …  

 4.12 … It is the assessment of the UK Government that no existing model outside 
the EU comes close to providing the same balance of advantages and infl uence 
that we get from the UK ’ s current special status inside the EU. ’   

   Appendix D  

  Text of  leafl et by  ‘ Vote Leave ’ , designated lead campaign for the  ‘ leave ’  side 
in the 2016 EU referendum, distributed by Electoral Commission. Text 
produced by Vote Leave with no control over content exercised by the Electoral  
Commission.  

  OUR LAST CHANCE TO TAKE BACK CONTROL 

 Some facts 

 EU law controls UK migration policy. More than a quarter of a million people   came 
to the UK from the EU in the last 12 months  –  the equivalent of a city the size of 
Newcastle. If this continues for a decade, there will be over two million extra people. 
EU law means all members must accept  ‘ free movement of people ’ . Many migrants 
contribute to society. They also affect public services. 

 The EU is growing. When we joined, there were 9 member states. Now there are 28,  
 the most recent being Romania, Bulgaria and Croatia. Five more countries are in the  
 process of joining, including Turkey. When they join, they will have the same rights 
as other members. 

 We pay about  £ 350 million a week to the EU budget. That ’ s about the same as the cost 
of building a new NHS hospital every week or hiring 600,000 nurses. We get less than 
half of this back and have no control over how it ’ s spent. 

 [inset] The EU costs us  £ 350 million a week. Let ’ s take back control and spend our 
money on our priorities like our NHS 

 If we vote  ‘ remain ’  …  The EU will continue to control migration, trade, VAT,   and 
vital security policies such as counterterrorism. EU law will carry on having  ultimate 
authority over British law. The European Court will continue to overrule our laws 
and will keep taking powers over how our intelligence services fi ght terrorism. We 
will not be in control of who comes in to our country, on what terms, and who 
we can remove. We will keep handing over  £ 350 million of your taxes to Brussels 
every week. 
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 If we Vote Leave …  We will take back control. We will stop sending  £ 350 million 
of our money to Brussels every week and instead spend it on our priorities like 
the NHS. We will control our borders. We will trade with Europe without hand-
ing over permanent control to people we cannot vote out. We will control our own 
economy and trade. We will retake our seats on international bodies. We will have 
more  international infl uence and use it to encourage more friendly international  
cooperation. 

 We pay about  £ 350 million a week to the EU budget. That ’ s about the same as the cost 
of building a new NHS hospital every week or hiring 600,000 nurses. We get less than 
half of this back and have no control over how it ’ s spent. 

 It ’ s safer to take back control than to keep giving away power and money every year 
to the EU.   

   Appendix E  

  Excerpts from the Conservative Party 2015 General Election manifesto,  Strong 
Leadership, A Clear Economic Plan, A Brighter More Secure Future   

 [pp 29 – 30] [ ‘ Controlled immigration that benefi ts Britain ’ ] We will negotiate 
new rules with the EU, so that people will have to be earning here for a number 
of years before they can claim benefi ts, including the tax credits that top up 
low wages. Instead of something-for-nothing, we will build a system based on 
the principle of something-for-something. We will then put these changes to 
the British people in a straight in-out referendum on our membership of the 
 European Union by the end of 2017 …  

 [p 49] [ ‘ Making government work better for you ’ ] We will respect the will of 
the British people, as expressed in the 2011 referendum, and keep First Past the 
Post for elections to the House of Commons …  

 [p 69] [ ‘ Stronger together: a Union for the 21st century ’ ] [W]e held the referen-
dum on Scottish independence. It was the right thing to do, and the question of 
Scotland ’ s place in the United Kingdom is now settled …  

 [p 72] [ ‘ Real change in our relationship with the European Union ’ ] 
 For too long, your voice has been ignored on Europe. We will: give you a say 

over whether we should stay in or leave the EU, with an in-out referendum by 
the end of 2017 …  

 We believe in letting the people decide: so we will hold an in-out referendum 
on our membership of the EU before the end of 2017 …  

 The EU needs to change. And it is time for the British people  –  not  
politicians  –  to have their say. Only the Conservative Party will deliver real change 
and real choice on Europe, with an in-out referendum by the end of 2017 …  

 The EU is too bureaucratic and too undemocratic. It interferes too much 
in our daily lives, and the scale of migration triggered by new members join-
ing in recent years has had a real impact on local communities. We are clear 
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about what we want from Europe. We say: yes to the Single Market. Yes to  
turbocharging free trade. Yes to working together where we are stronger together 
than alone. Yes to a family of nation states, all part of a European Union  –  
but whose interests, crucially, are guaranteed whether inside the Euro or out. 
No to  ‘ ever closer union. ’  No to a constant fl ow of power to Brussels. No to 
unnecessary interference. And no, of course, to the Euro, to participation in 
Eurozone bail-outs or notions like a European Army. 

 It will be a fundamental principle of a future Conservative Government 
that membership of the European Union depends on the consent of the British 
people  –  and in recent years that consent has worn wafer-thin. That ’ s why, after 
the election, we will negotiate a new settlement for Britain in Europe, and then 
ask the British people whether they want to stay in the EU on this reformed basis 
or leave. David Cameron has committed that he will only lead a government 
that offers an in-out referendum. We will hold that in-out referendum before the 
end of 2017 and respect the outcome. 

 So the choice at this election is clear: Labour and the Liberal Democrats 
won ’ t give you a say over the EU. UKIP can ’ t give you a say. Only the Conserva-
tive Party will deliver real change in Europe  –  and only the Conservatives can 
and will deliver an in-out referendum. 

 Our plan of action: 

 [pp 73 – 73] We will let you decide whether to stay in or leave the EU We will legis-
late in the fi rst session of the next Parliament for an in-out referendum to be held 
on Britain ’ s membership of the EU before the end of 2017. We will  negotiate a 
new settlement for Britain in the EU. And then we will ask the British people 
whether they want to stay in on this basis, or leave. We will honour the result of 
the referendum, whatever the outcome.   
 


