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   Introduction   

   Overview  

 Torture is prohibited by international law. This includes under the United Nations 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment (CAT), which 158 states have accepted. The use of torture is incon-
sistent with fundamental values underpinning liberal democracies. Liberalism is 
a political tradition distinguished by the supreme value it places on the liberty of 
the individual, while torture disregards the sanctity of human dignity, autonomy 
and freedom. 

 Despite this, torture continues to be used by many states today — 141 at last 
count, according to Amnesty International — including liberal democracies. 1  This 
was underscored by the public release in December 2014 of the United States Sen-
ate Select Committee on Intelligence ’ s  Committee Study of the Central Intelligence 
Agency ’ s Detention and Interrogation Program . 2  The Committee ’ s report presented 
detailed documentary evidence that detainees in the United States ’  (US)  ‘ war on 
terror ’  were subjected to torture and other cruel, inhuman or degrading treat-
ment. As the Committee chairman, Dianne Feinstein, stated in her  ‘ Foreword ’  
to the report,  ‘ it is my personal conclusion that, under any common meaning of 
the term, CIA detainees were tortured ’ . 3  The modern prevalence of state torture, 
including that sanctioned by liberal democracies after 11 September 2001, high-
lights the gap that exists between law and practice when it comes to human rights. 

 The war on terror was launched by the US in response to the devastating 
 terrorist attacks of 11 September that killed nearly 3,000 people in New York City, 
 Washington, DC and rural Pennsylvania. 4  Much has been written about how 
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 torture came to form part of the US Bush Administration ’ s detainee interrogation 
policy in that broadly conceived war. 5  This book is primarily concerned with a 
subject to which less attention has been directed: how the liberal allies of the US 
responded to the torture of their own citizens detained in the war on terror. These 
allies included the United Kingdom (UK), Canada and Australia. All three pro-
vided political and military support for the US invasion of Afghanistan in October 
2001. They also had citizens (and, in the case of the UK, residents too) detained in 
the war on terror, who alleged mistreatment and/or torture. Surprisingly, despite 
sharing similar legal and political systems and common values, including a respect 
for human rights, these liberal democracies behaved differently when confronted 
with their citizens ’  claims of torture. 

 Australia, for example, was indifferent for many years to allegations of the torture 
of two citizens detained at Guant á namo Bay, the US Naval Base in Cuba where the 
Bush Administration held hundreds of individuals captured in the war on terror. 6  
When one of the citizens, Mamdouh Habib, gave a public account of his torture 
in Pakistan and Egypt after returning home in 2005, the Australian  Government 
suggested that he should not be believed, and that anyone who did take his 
claims seriously was prejudiced in favour of Al-Qaeda and was anti-American. 7  
Canada, on the other hand, established a public judicial inquiry in 2004 into alle-
gations that one of its citizens, Maher Arar, had been tortured in Syria, where 
he was sent by US offi cials for interrogation. 8  The Canadian inquiry resulted in 
the fi rst offi cially documented description of the US practice of extraordinary 
rendition — the same ordeal to which Habib was subjected. 9  The UK was different 
again from Australia and Canada in its response to the detention of its citizens 
at Guant á namo Bay. Amid international concerns that detainees were being tor-
tured, the UK began repatriating its nine citizens in early 2004; all were returned 
home by January 2005. 10  In addition, the UK refused to allow its citizens to be 
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tried by the US military commission process, which permitted the use of evidence 
obtained by coercion. 11  The UK noted this was because the commissions failed 
to offer  ‘ suffi cient guarantees of a fair trial in accordance with international 
 standards ’ . 12  Despite this, Australia and Canada allowed their citizens to be tried 
under the Guant á namo Bay military commissions. 

 In this book, I examine why these three liberal allies responded differently to 
their citizens ’  claims of torture in the war on terror. In other words, why did states 
sometimes live up to their international human rights commitments regarding the 
ban on torture and sometimes not ?  The question is complex, because so many dif-
ferent factors came to bear on the issue of detainee treatment in what was a time of 
heightened national security tension and heated political debate in the aftermath 
of the 9/11 terrorist attacks. My intention is not to rank liberal democracies in 
terms of their human rights records based on how they responded to the torture 
of citizens. Rather, I examine the factors that promoted the toleration of torture by 
liberal democracies, and those that restrained such impulses. 

 The argument presented in this book for why liberal democracies behaved dif-
ferently when their citizens were tortured overseas is made on the foundation of 
detailed empirical analysis of what occurred inside the three countries during the 
fi rst 10 years of the war on terror. Essentially, my contention is that liberal democ-
racies, in responding to breaches of the international norm and laws prohibiting 
torture, were infl uenced by nuanced but important differences in their domestic 
political and legal contexts that enabled or constrained civil society activism on 
human rights. 

 Contemporary liberal international scholarship argues that domestic civil soci-
ety is a crucial player in efforts to promote international human rights. 13  Whether 
domestic actors are able to positively infl uence states, however, depends on the 
existence of appropriate agents with adequate political will and capability, fac-
tors heavily infl uenced by the domestic context and which vary across states. 14  
The liberal international model is often applied to examining human rights out-
comes across different regime types, where freedoms and restrictions on political 
mobilisation can vary dramatically according to whether the political system is 
authoritarian or democratic. 15  This study is, however, concerned with outcomes 
across different liberal democracies. Citizenries in liberal democracies also operate 
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in legal and political environments that can differ in signifi cant ways that affect 
human rights activism. 

 Three domestic factors are isolated and examined as a part of a framework of 
enabling and constraining factors that can infl uence rights activism. In brief, the 
fi rst is the country ’ s political culture, and the way its history and prior experiences 
of human rights infractions condition the polity ’ s particular awareness of rights. 
Second is the country ’ s national institutional human rights framework, which 
includes constitutional and legislative rights protections and provides important 
levers for mobilisation around rights issues. The third is political opportunity, a 
more transient factor that offers incentives for or discouragement of activism in 
the form of a more open or closed political environment for mobilisation. These 
three political and legal structures are interrelated. Political culture can infl uence a 
polity ’ s institutions, while institutions in turn can be established (or dismantled) 
deliberately in an attempt to forge a new rights culture. Opportunities can rely on 
activists framing claims according to dominant community understandings, or on 
accessing or constructing unifying mobilising structures. 16  This enabling and con-
straining framework is discussed at length in Chapter 3. The different confi gura-
tions of these factors across the three polities had important consequences for how 
executive governments in the UK, Australia and Canada responded to allegations 
that citizens and residents detained in the war on terror were tortured. 

 Civil societies are not, of course, homogeneous. It is not suggested that prefer-
ences of members of civil society are necessarily progressive or predetermined in 
favour of human rights. Furthermore, civil society agendas can change over time; 
they can be infl uenced by events and by the passage of time following traumatic 
events like terrorism. This study does not conceive of civil society as a mono-
lithic entity, nor assign to it an inherently normative purpose. Rather, it assumes 
two basic points. First, most people value their own human rights: they generally 
care when they perceive their rights, and those of fellow citizens (as opposed to 
more distant foreigners), as threatened in serious ways. Secondly, in every liberal 
democracy different groups exist whose mandates include, specifi cally or broadly, 
defending human rights. This study is concerned with mapping the conditions 
under which such individuals and groups are more or less likely to become 
engaged when citizens ’  rights not to be tortured are violated. I explain what I mean 
by civil society and outline some critiques of its role in shaping rights agendas in 
Chapter 3. 

 The questions I pose in this book relate to the issue of political accountability, 
and whether states were ultimately held accountable by their domestic constituen-
cies for their treaty obligations and human rights commitments regarding torture. 
Accountability involves the assurance that public offi cials are answerable for their 
behaviour, can be compelled to inform and justify their decisions, and may be 



 5The Cases

 17            Enrique   Peruzzotti   ,  ‘  The societalization of horizontal accountability: Rights advocacy and the 
Defensor del Pueblo de la Nacion in Argentina  ’   in     Human Rights, State Compliance, and Social Change: 
Assessing National Human Rights Institutions   , ed  Ryan Goodman and Thomas Pegram  (  New York ,  NY  : 
 Cambridge University Press ,  2012 )  246 .     

 18      Mark Mazzetti and Scott Shane,  ‘ Interrogation memos details harsh tactics by the CIA ’ ,  New York 
Times , 16 April 2009, 1.  

 19           Rayner   Thwaites   ,   The Liberty of Non-Citizens   (  Oxford  :  Hart Publishing ,  2014 )  137 .    
 20           Allan   Kornberg    and    Harold   D Clarke   ,   Citizens and Community: Political Support in a Representa-

tive Democracy   (  Cambridge  :  Cambridge University Press ,  1992 )  18 .    

subject to sanctions for those decisions. 17  Whether states faced robust demands 
from citizens for accountability on international human rights breaches when a 
gap emerged between law and practice regarding torture, depended on particular 
confi gurations of various political and legal factors that encouraged or hindered 
that process and that differed across countries. Accountability of states that used 
torture in the war on terror — or that permitted it to be used, including against 
their own citizens — has been varied and inadequate. President Barack Obama, for 
example, refused to pursue prosecutions of US offi cials who ordered or carried 
out torture. 18  Given this, the topic of torture and liberal democracies is a timely 
and important one. 

 The remainder of this chapter sets out the cases and methodology, and outlines 
the plan of the book.  

   The Cases  

 The selection of Australia, the UK and Canada as case studies is based on their 
similarities as countries that nonetheless had different responses to the torture 
issue in the war on terror. The three polities share a British heritage, are all mem-
bers of the Commonwealth with common law legal systems and possess strong 
records of ratifying international human rights treaties. They have different 
domestic human rights frameworks, however. Australia has a federal constitution 
but no national bill of rights. The UK has no written constitution but is networked 
into an effective regional human rights system through its membership of the 
Council of Europe, a consequence of which is that in 1998 it enacted the Human 
Rights Act (which gave effect to rights under the European Convention on Human 
Rights as domestic statutory rights). 19  Canada has a federal constitution and a 
constitutional bill of rights, namely the Canadian Charter of Rights and Freedoms. 

 It is also important to acknowledge foreign policy differences between  Australia, 
the UK and Canada that may have impacted on their responses to the war on 
terror. While they are all US allies, their relationships with the superpower are 
infl uenced by different geostrategic factors. Canada, for example, shares a bor-
der with the US, a much more powerful neighbour, posing particular cultural, 
 economic and foreign policy challenges. 20  Australia is the most geographically 
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isolated of the allies and historically has carried a deep sense of insecurity that has 
shaped its heavy reliance on America ’ s friendship. 21  For the UK, retaining a close 
US alliance is sometimes seen as a way for the former imperial power to exercise 
infl uence over global affairs beyond its current position. 22  Differences in the three 
states ’  alliances, discussed further in Chapters 5 – 7, meant the UK and Australia 
supported the US invasion of Iraq in 2003, while Canada did not. 23  Domestically, 
executive governments were under a range of pressures unique to their polity. For 
example, the UK had more citizens (and residents) detained in the war on terror 
than did Australia or Canada. The specifi c involvement of the states in their citi-
zens ’  detention also varied. This involvement ranged from turning a blind eye to 
mistreatment and torture, to greater levels of complicity, such as knowingly sup-
plying information that led to their own citizens ’  capture or assisted in their inter-
rogations. In addition, the UK was involved in ongoing inquiries into allegations 
that its military personnel used torture against non-citizens in Iraq. 24  

 I mention these differentiating factors to highlight the complexities and multi-
ple political layers involved in understanding the states ’  responses to the issue of 
torture in the war on terror. I do not claim to provide here a complete explana-
tion for why liberal democracies responded as they did to torture — only greater 
 understanding of some of the important infl uences that had a bearing on their 
behaviours. My particular interest is in better understanding the responses of 
states to the torture of citizens and residents by examining the role civil society 
activism played in shaping that response. 

 Within each of the three case studies I focus on two people or groups of  people, 
based primarily on how representative they were of each state ’ s (sometimes inter-
nally inconsistent) approaches to the torture issue. In Australia, I focus on David 
Hicks and Habib, Australia ’ s only citizens held at Guant á namo Bay. In the UK, 
I compare two groups of people rather than two particular individuals — the nine 
UK citizens and six residents detained at Guant á namo. In Canada I examine the 
case of Arar, a dual Canadian-Syrian citizen who, like Habib, was subjected to 
extraordinary rendition to Syria (though Arar was never detained at Guant á namo 
Bay), and Omar Khadr, Canada ’ s only citizen at Guant á namo who was captured at 
age 15 in Afghanistan. Extraordinary rendition was the US practice, used increas-
ingly after 11 September 2001, of transferring individuals, who had no access to a 
legal proceeding in which to challenge that transfer, for interrogations to a country 
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where they were at risk of torture. 25  Since my interest lies in the different ways 
in which liberal democracies responded to the torture of their citizens overseas, 
I treat arguments that could technically be regarded as being about detention 
(though still implicating torture) as issues about torture. For example, torture was 
at the heart of the practice of extraordinary rendition. Torture was also central to 
concerns about the treatment of detainees at Guant á namo Bay, including those 
held by the International Committee of the Red Cross (ICRC). 26  

 My decision to focus on the torture of citizens, rather than foreigners, is based 
on claims made by liberal states about the particular obligations they owe nation-
als as members of a defi ned political community. I employ such liberal claims 
as a test of liberal credentials: in the case of torture of their own members, did 
liberal states look after their own ?  The liberal distinction between citizens and 
non-citizens is founded on ideas about citizenship as membership of a political 
community. Citizenship defi nes bounded populations with a specifi c set of rights 
and duties, excluding  ‘ others ’  on the grounds of nationality. 27  Post-World War II 
ideas about the universality of human rights sometimes confl ict, however, with 
liberal states ’  attempts to discriminate between citizens and non-citizens in certain 
rights matters. 28  Some scholars argue that older notions of nation-based citizen-
ship are being destabilised and a new, more cosmopolitan concept of citizenship is 
developing. 29  This blurring of the line between citizens and non-citizens is inter-
esting for the way the UK treated its residents who were tortured, and I discuss it 
in Chapter 6. 

 I study the decade after 11 September 2001 in depth, but include relevant devel-
opments until the end of 2015. This time frame enables a study of changes of 
 government in all three case study countries, and covers the return of all Australian, 
UK and Canadian citizens and residents from Guant á namo Bay. This period 
also encompasses the change in US administrations from President George W 
Bush, whose administration instigated the post-9/11 torture policies, to President 
Obama, who banned torture. 30  This is signifi cant because, after Obama ’ s election, 
it presumably became easier for the allies to be critical of the Bush Administra-
tion ’ s torture policies and practices. 

 This book adopts a comparative case study approach. It is based on inductive 
research, where I seek to identify patterns from the evidence and select theoretical 
tools based on my early fi ndings. It uses qualitative analysis, derived from media 
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reports and other relevant publicly available texts, as well as a small number of 
semi-structured interviews, to draw out similarities and differences between cases. 
My approach is  ‘ contextual ’ . 31  To understand liberal democracies ’  legal and policy 
approaches to human rights and torture after 9/11, I argue that it is necessary to 
provide a detailed, nuanced, contextual examination that takes account of histori-
cal, political, legal and organisational factors that can affect how states respond. 

 For each case study country, I selected two mainstream newspapers, nominally 
representing opposite sides of the political spectrum (progressive and conserva-
tive) and refl ecting different ownerships. Newspapers displaying different political 
views were chosen in order to ensure that as wide a spectrum of dominant views 
on the torture issue in a polity was captured as possible. I identifi ed all individual 
newspaper articles from each publication that dealt directly with torture in the war 
on terror, Guant á namo Bay and the torture of the particular country ’ s  individual 
citizens and residents who were detained by the US or subjected to extraordinary 
rendition. 

 Based on an initial analysis of these newspaper articles, I constructed a narra-
tive of what occurred in each state with respect to the unfolding of its responses 
to the torture issue, in terms of the executive, judicial and legislative arms of 
government and civil society. From this narrative, I identifi ed important public 
texts (primary and secondary sources) for closer study. These included govern-
ment press releases, reports and transcripts of media interviews; records of judicial 
proceedings; records of parliamentary proceedings, including speeches and com-
mittee reports; non-governmental organisation (NGO) press releases and reports; 
and additional media articles, including transcripts of television programs and 
opinion articles. I also identifi ed the main actors in the torture debate within each 
case, including political elites, and members of civil society. I assessed a group or 
an individual to be infl uential or important if they were frequently mentioned in 
newspaper reports as playing an important role or speaking out on the torture 
issue, or if they made a signifi cant interjection into public debate. I then identifi ed 
a small number of actors from the political and civil society spheres to interview, 
on the basis that they might help to clarify or confi rm an issue or a hunch that 
arose from the narrative. 32   

   Plan of the Book  

 The book proceeds as follows.  Chapter 2  addresses contradictions between  liberal 
theory and torture policy.  Chapter 3  discusses prevailing liberal international 
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 relations and international law theories for understanding state behaviour on 
international human rights. It shows how these compliance theories can provide 
a useful foundation for explaining differences between liberal democracies, by 
focusing on features of the domestic political and legal context that can affect 
mobilisation on human rights. It outlines in detail a framework of enabling and 
constraining factors for activism that helps explain why it is easier for domestic 
actors to mobilise under certain conditions and harder under others. 

 Chapter 4 examines the key developments in the US after 11 September 2001 
that led to torture becoming a tool in the war on terror. I outline briefl y what 
occurred in the different political spheres in the US (the executive, legislature, 
judiciary and civil society). I do not make the US an object of study beyond setting 
out in detail what occurred in that country with respect to torture, as the necessary 
background against which the behaviour of the three allies is to be analysed. 

 Chapters 5, 6 and 7 are the core case study chapters, where I provide detailed 
narratives of how Australia, the UK and Canada responded to the torture of citi-
zens. I set out the actions of the executive, parliament, the courts and civil society. 
I then analyse the behaviour of domestic non-state actors through the framework 
of enabling and constraining factors infl uencing rights activism. 

 In  Chapter 8 , I bring together my fi ndings and conduct more detailed compara-
tive analysis of the cases. I draw conclusions about the potential for civil society 
to play a vital role in achieving state accountability on contentious international 
human rights matters, and how the effectiveness of civil society activism can be 
infl uenced in signifi cant ways by the domestic political and legal context.      
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