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   III. ASPECTS OF THE FEDERAL IDEA: AN OVERVIEW OF THE VOLUME  

 For reasons that should now be clear, public law theorists are loath to entertain 
the question of origins. However, it invariably comes up as we consider how best 
to study federalism and federations. At the level of methodology, the idea of origins 
simply translates the attempt to disengage theory from the concepts and categories 
of traditional public law theory. If most contributions in this volume do not go as 
far as that, they all test the boundaries of public law theory. In doing so, they reveal 
how it operates to constrain refl ection on federalism and federations and by what 
strategies these constraints may be negotiated. The contributions have been grouped 
around three themes: (1) theorising federalism; (2) governing the federation; and (3) 
federal trajectories. Situating federalism in the context of public law theory obvi-
ously opens up a very wide fi eld of enquiry. It hardly needs saying that many other 
themes could, and should, have been chosen. 

 The fi rst contribution, Nicholas Aroney ’ s account of the federal condition, presents 
a formidable challenge to conventional federalism theory and, it must be said, to the 
approach we have taken here. Against the conventional view that modern federalism 
dates back to the work of Alexander Hamilton and James Madison, he argues that 
their most enduring legacy was to replace an older,  ‘ real ’  federalism, expressed most 
clearly by Johannes Althusius, by a generalised account of the human condition 
where federalism featured only as a means to ensure just and limited government. 
It is this  ‘ real ’  federalism that Aroney wants to recover. In fi xing that objective, he 
reintroduces the question of the  originality  of federalism as an account of man ’ s 
social condition. 

 From Althusius Aroney takes two connected ideas: the notion that man is a social 
animal and that man ’ s sociability is refracted across a spectrum of communities of 
varying scope into which man is born but which are, at the same time, a result of 
choice and agreement. On the strength of these two ideas, he counters the methodo-
logical individualism that public law theory inherited from Hobbes and Locke. Man 
is never out of society and, more importantly, the society in which he fi nds himself is 
always plural, which means that there is no foundation for the primacy of the state 
argued for by Hobbes and Locke. 

 Aroney is well aware that the Althusian account of social life cannot be recovered 
wholesale. He subtly, and convincingly, reconceptualises it by replacing its intricate 
social architecture of guilds, colleges, churches, cities, and provinces with an account 
of social organisation that takes the family as the centre of all social life. The family 
is the nucleus from which the social world proceeds in a natural, unforced manner, 
a stark contrast to the violence of the Hobbesian account. On this view, proximity, 
physical and then social, is an indicator of meaningfulness and, by extension, legiti-
macy, which grounds a priority of the local that is both historical and normative. 

 The force of Aroney ’ s account rests on his ability to articulate the social world 
from its most intimate, and immediately meaningful, forms. Given the wealth of 
the dimension that his enterprise engages, it is not surprising that his text is also 
a protreptic, an invitation to push further the work of theory. It is not the least of 
its merits to indicate where theory is needed, perhaps most urgently in relation to 
the question of political relations. In the brief but dense remarks Aroney dedicates 
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to this question, a subtle infl ection of his approach takes place. He acknowledges 
that government may in fact be legitimate even where it is not underpinned by ties of 
proximity. In those instances, the foundation of its legitimacy is its capacity for  ‘ author-
itative coordination of persons within a particular jurisdiction, ’  in other words, the 
state ’ s monopoly on the legitimate use of force. In bringing into his account a structure 
that does not originate within, and cannot be reduced to, the dimension of meaning-
fulness that is the federal condition, Aroney reproduces, albeit on a much smaller 
scale, the distension of political life found in traditional conceptions of federalism. It 
is no coincidence that it is the status of political relations that causes the infl ection of 
Aroney ’ s theory. Belief in the primacy of the political is, after all, one of the fundamental 
tenets of public law theory, and it is therefore not surprising that it should be the string 
that keeps federalism theory attached to the body of public law theory. 

 With Olivier Beaud ’ s contribution on federation and empire, we fi nd ourselves 
at the other end of the spectrum. Where Nicholas Aroney theorises the federal con-
dition from its existential foundations, Beaud determines his object from its for-
mal characteristics. The intuition that informs Beaud ’ s analysis is that to defi ne the 
 federation, one must compare it to the empire with which it is, at the same time, 
similar (in terms of structure) and dissimilar (in terms of the relationship of the 
parts). The question he raises concerns the nature of that which holds a union of 
states together: force or freedom. As such, it goes right to the heart of the indeter-
minacy that we touched on in our analysis of Kant ’ s article on perpetual peace. 
Ultimately, the aim of Beaud ’ s work, here as in earlier work, is to liberate federalism 
theory from the assimilation of federation and state that has been standard since 
Georg Jellinek proposed his classic classifi cation of federal-type polities into federal 
states and confederations. Still, it is very much to Jellinek ’ s   œ uvre  that Beaud ’ s work 
hearkens back, both by its methodology — the use of ideal types — and by its insist-
ence on taking political form as the real object of public law theory. 

 The hypothesis on which Beaud ’ s analysis proceeds is that legal form tracks the 
nature of political life; that the difference between a federation and an empire, which 
concerns the nature of the relationship between the parts of the polity (hierarchical/
non-hierarchical), is refl ected in the law that establishes the polity. To that end Beaud 
distinguishes between a federative compact and a federal treaty; only the former is 
an expression of self-determination and, as such, generative of federation, which he 
shows from an analysis of Napoleon ’ s 1806 imposition of a Helvetic union where 
the  ‘ federal ’  content of the constitution was undercut by the non-autonomous man-
ner of its creation. 

 Beaud goes on to consider what determines a trajectory as federal or imperial, this 
time drawing on a more recent example, namely the re-conquest of the occupied ter-
ritories of France by the forces of General de Gaulle. The campaign departed from 
the colonial dominions of France, but only once the territory of the motherland 
had been taken back was de Gaulle ’ s claim to represent France seen, and felt, to be 
compelling. In trying to account for the  ‘ imperial ’  bias that orders the parts of the 
polity around a centre, Beaud is led to consider the socio-cultural determinants that 
militate against domination, thus favouring the federal over the imperial. If his con-
tribution continues the efforts of European public law theory to fi nd ways to bridge 
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the gap between the institutional and the existential dimension of law, it also points 
to a new set of topics with which theorists of European public law have traditionally 
been unwilling to engage; perhaps most importantly the question of the importance 
of political practice for the realisation of constitutional order. 

 Concluding the fi rst section is Jean-Fran ç ois Gaudreault-DesBiens ’ s contribution, 
which proposes a theory of federal adjudication that is, at the same time, a theory of 
the  ‘ federal ’  constraints on the exercise of constitutional power. Gaudreault-DesBiens 
advances two claims: that there are such constraints and that, in some federal tra-
jectories, federalism can become an end in itself, a constitutional good. It is left to 
the courts to uphold and protect this good, both in adjudicating federalism-related 
disputes and by fostering a genuine federal culture. In placing the courts at the centre 
of his theory, Gaudreault-DesBiens is consciously reclaiming the judicial branch for 
federalism, pushing back against a devaluation of federalism that has meant that the 
judiciary has come to be seen rather as a means to overcome or circumvent federalism. 

 The idea that federalism is a constitutional good situates Gaudreault-DesBiens’s work 
in opposition to institutionalist and functionalist accounts of federalism. However, the 
interest of his account is that while he is unwavering in his commitment to this idea, 
he also recognises the importance, indeed the primacy, of institutionalism and func-
tionalism. Steering a course between these two claims commits him to anchor his con-
ception of the federal in principles rather than rules. Thus, he distinguishes between 
three categories of principles that are operative in the adjudication of federalism-
related disputes: (1) deontic-axiomatic principles that enshrine the essence of federal-
ism; (2) suppletive principles that form part of a particular federative context but are 
intimately bound to their given context that they cannot be generalised and therefore 
fall short of axiomatic status; and (3) agonistic principles that govern the actual reso-
lution of federalism-related disputes. 

 The tripartite typology of principles, and the refl ection on the role they could, 
and should, play in the adjudication of federalism-related disputes, provides impor-
tant tools for future research into how federalism operates to inform the exercise 
of power. At the level of jurisprudence, the focus on principles recalls the work of 
Ronald Dworkin; an affi liation that Gaudreault-DesBiens assumes. However, more 
so than the ontology and hermeneutics of law, it might be around the underlying 
conceptions of constitutional politics that the convergence is most pronounced. Like 
Dworkin, Gaudreault-DesBiens sees the courts as loci of informed political debate, 
on condition that they reframe the substantive questions so as to bring into focus, 
and into adjudication, the values of federalism. Federalism may play no substan-
tive part in Dworkin ’ s theory, but a strong affi nity obtains between the values that 
guide his and Gaudreault-DesBiens ’ s theory of adjudication. In both, the values by 
reference to which the courts adjudicate are procedural or, at least, subordinate to 
other, material ends. The values that underpin federations on Gaudreault-DesBiens ’ s 
 reading — loyalty, solidarity, equality — are as centrally placed in a polity, and as essen-
tial to its survival, as are the values of justice and fairness identifi ed by Dworkin. 
In fact, they might even be purer expressions of the impersonal concern for polity, 
which lends weight to Gaudreault-DesBiens ’ s claim that the law of federalism is the 
 archetypical form of political law. 
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 Gaudreault-DesBiens ’ s refl ections on federal values get right to the heart of the 
subsidiarity of federalism in relation to both the material ends of the polity and 
considerations of institutional design. Equally, they also address the all-important 
question of how federalism can contribute to broadening the temporal scope of gov-
ernment action beyond the  presentism  of public law theory. In so doing, Gaudreault-
DesBiens provides precious insight into the singular nature of this power within 
power that is federalism, suggesting, paradoxically, that it is by not dominating the 
present that federalism opens up to the future. 

 The theme of power carries over into the contributions of the next section that 
deal with different aspects of the  government of a federation . In her contribution 
Jessica Bulman-Pozen considers the implication of federalism and separation of 
powers, an essential question not only because it sits at the intersection of govern-
mental practice and constitutional law, but also because it raises the question of 
the iterability of federalism. Her account is premised on the demise of classic dual 
federalism, as a result of the expansion of the federal executive ’ s range of action that 
has chipped away at domains formerly reserved for the states. 

 If the concept of federalism is suffi ciently elastic to accommodate this shift away 
from its original format, the question remains in what sense the scheme of coopera-
tion between federal executive and states that replaced it is federal. Bulman-Pozen ’ s 
answer is that the cooperative scheme reproduces the dynamics of federalism in and 
through a triangulation involving the federal executive, Congress, and the states. She 
convincingly shows how the latter, charged by Congress with implementing federal 
law, are enlisted by the legislative branch against the federal executive and thus come 
to serve as guardians of federal law. As surprising as this may be, the states are in 
fact, as Bulman-Pozen points out, very well placed to fi ll that role; not only do they 
have the resources and the leverage to successfully pursue their aims, but to the 
extent that they are executors of federal regulatory schemes, they also have standing 
to sue the federal executive for non-respect of the scheme. 

 Introducing state governments into the execution of federal law creates a com-
petition between government actors, reproducing, if only within the context of the 
specifi c regulatory scheme, a situation of checks and balances; not between branches 
of government but within the executive branch — hence the qualifi cation of this 
dissemination or separation of powers as  fractal . The separation of powers argu-
ment comes to stand in for federalism in a way that calls to mind Madison ’ s work 
where the principle of the separation of powers defi nes the particular structure of 
government, as opposed to its general form, while federalism is the only means of 
safeguarding the other branches of government against the encroachment of the leg-
islature. Bulman-Pozen thus offers a powerful illustration of how federalism is iter-
ated in governmental practice; how specifi c dynamics relocate within constitutional 
orders to attach themselves to other constitutional practices. 

 The next contribution, Edward L Rubin ’ s account of federalism as a means of 
governance, carries on the enquiry into the iteration of federalism, albeit in a very 
different perspective. Rubin boldly asks what uses federalism might serve today in 
governing a polity; under what conditions a federal ordering of the polity is called for. 
To that end, he compares federalism to other modes of governance —  consociation, 
decentralisation, and local democracy — and concludes that it is useful only in a 
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limited number of situations, especially where there are competing political identities 
within a polity, and that competition aligns with the distribution of the population 
within the territory. 

 Unsurprisingly, this instrumental conception of federalism goes hand in hand with 
a minimalist, even defl ationist, account of what we can expect federalism to do for 
us. Rubin emphatically denies that federalism has any substantive normative import. 
There are no federal values and, contrary to conventional wisdom, federalism is not 
necessarily and at all times protective of rights. Whether or not the use of federalism 
will protect rights depends entirely on the context within which it is put to use. Where 
a majority within a sub-unit is refusing to acknowledge minority rights, opting for 
a federal confi guration of the polity is likely to enable or even facilitate that practice 
which means that federalism in turn becomes another means of oppression. Rubin 
allows that group rights are organically linked to federalism. However, the recogni-
tion of what would be a rather minimalist normative basis for federalism is subject 
to important caveats concerning the possibility of confl ict between, on the one hand, 
rights of the dominant group within the sub-unit and, on the other hand, individual 
rights of non-members or rights of minoritarian groups living within the area. 

 Quite understandably, reactions to Rubin ’ s theory of federalism, and to the work 
he has previously done with Malcolm F Feeley, have focused on the substantive issues 
he raises. For our purposes, the presuppositions on which his account of federalism 
rests are of equal interest. It thus bears noting that if Rubin holds that federalism is 
devoid of substantive content, its valence simply a function of the situations in which 
it is employed, his description of those situations in which a federal ordering of the 
polity is called for nevertheless points to a specifi c understanding, if not a defi nition, 
of federalism. Federalism, he tells us, is concerned with the management of compet-
ing political identities within a polity, but the crucial point here is that federalism is 
indicated when the tension that results from this competition is irresolvable (which 
is why federalism, to Rubin and Feeley, necessarily involves a tragic choice between 
the expression of self and the commitment to the polity). The use of federalism is 
really only called for where tension is such as to pose a threat to the existence, or 
cohesion, of the polity; where the alternative to federalism would be the alternative 
between  ‘ secession and oppression. ’  

 We might say that what Rubin develops, or adapts to present-day conditions, is 
federalism ’ s fi rst mode in which it serves as a basic condition of the polity ’ s existence, 
a remedy not against external threat as in Montesquieu ’ s federalism, but against 
internal disaggregation. Rubin ’ s critique of mainstream federalism theory raises the 
question of how federalism and history are implicated. He does not deny that feder-
alism is historical. On the contrary, he stresses the contingency, and hence the histo-
ricity, of federalism. The belief that federalism does not have an inherent normative 
content has as its corollary that only history, the element of the given, will tell us 
whether federalism is called for. What Rubin denies is that the history that led up to 
the choice to order the polity along federal lines can be construed as a destinal trajec-
tory, a movement towards an end goal that was preordained and therefore colours a 
people ’ s history, marking it as a  federal  history. His work is a forceful reminder that 
if federalism ’ s inscription in history is inevitable, its theory must constantly subject 
itself to critique so as to separate historical narrative from edifying myth. 
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 Closing out the section on government is Cheryl Saunders ’  contribution on execu-
tive power; a topic that is of special interest to us for the prominence it has within 
the genealogy of federalism we propose. Saunders proposes a dual axial format 
around which we should think about how executive power operates, and the space it 
claims for itself in a federal polity. The fi rst axis concerns the design of the federa-
tion. Saunders shows how different approaches to federal design give rise to differ-
ent conceptions of what can be done in the exercise of executive power. The second 
axis concerns the way the provisions for federalism sit within, and interact with, 
the wider constitutional setting of the polity. As it was in Jessica Bulman-Pozen ’ s 
contribution, the question is how federalism and separation of powers combine and 
interact, but the approach taken in the two chapters is very different. Bulman-Pozen 
shows how federalism ’ s dynamics are re-enacted in the competition between govern-
ment actors, separation of powers taking over from federalism. Saunders shows how, 
in the process of metabolising the legacy of the constitutional tradition of which the 
polity used to be a part, federalism operates as an additional consideration in, and 
a backstop to, the exercise of executive power in the general economy of public law 
that has grown up around the separation of powers. 

 With Saunders ’  account, we plunge into the conversion from empire to federation 
that we have touched on already. She brings out one of its fascinating implications: 
that the retreat of imperial authority has the effect of expanding the scope of execu-
tive power within the polity. The executive power formerly held at the level of the 
empire devolves to the new polity that must integrate it into its constitution in a pro-
cess that runs Locke ’ s dissociation of federative power in reverse. Saunders shows 
how the implications of this re-appropriation of power, now seen as fl owing from a 
federal compact, are worked through in the seminal  Williams  cases, noting that this 
re-appropriation confi rms the no-longer applicable British constitutional law as the 
relevant reference for the effort to indicate the limits to executive power. Out of this 
emerges a compound concept of executive power in which understanding of what 
the executive branch can do without legislative authority is shaped by considerations 
of both separation of powers and federalism. 

 Saunders stresses that hers is an Australian story, but as with all federal trajec-
tories, its implications can be generalised. We knew that, for being created from 
pre-formed matter, federations have to take on and process a political history in 
which they were not agents; what her account suggest is that for reasons that are 
not essential but may very well be ideal-typical, they have to do so  in  and  as  law. 
Establishing whether there is an ideal-type and what range of federations it covers 
would surely be one of the tasks of the comparative work that Saunders invites in 
conclusion. 

 Before we consider the remaining contributions, a few preliminary remarks might be 
in order concerning the heading of  federal trajectories  under which we have grouped 
them. In analysing the operation of federalism within public law theory, we have been 
sensitive to the way philosophemes of public law theory perform as they become dis-
embedded from the relatively self-contained circuits of theory in which they were set. 
The uncontroversial intuition that informs our account is that federalism is constituted 
in and through the inscription of its theory in time. This inscription has the effect of 
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obliterating the principled distinction between theory and context to the point where 
we might say that federalism  is  its context. The remaining four contributions all 
enquire into the drivers of this inscription: what determines whether or not the phi-
losophemes of federalism fi nd uptake and, if so, what gets taken up and so forms 
part of the determinants of the trajectory of the federal polity ?  

 In the fi rst contribution, Duncan Kelly takes a closer look at how ideas of feder-
alism infl uenced Woodrow Wilson ’ s conception of the ends and means of political 
action leading up to and during World War One. As he notes, Wilson ’ s conception 
of federalism has been somewhat overlooked by students of political theory, which is 
equally true of students of federalism. Yet, as the chapter shows very clearly, Wilson 
was the conduit through which ideas of federalism came to inform the actions of 
the United States of America at a time when the geopolitical order of the twentieth 
century, and America ’ s place in it, was being decided. 

 Kelly works on several levels to draw together the many layers of meaning that 
come together in this federal trajectory, perhaps the grandest of the last century. 
At the individual level, he shows how Wilson absorbed nineteenth-century Euro-
pean public law theory, most notably the hugely infl uential federalist state theory 
of Johan Kaspar Bluntschli, and how that theory, on his reading of it, eventually 
hardened into a manual for action. At the level of politics, Kelly carefully situates 
Wilson ’ s federalism between the challenges that he believed were facing the United 
States of America: on the one hand, its implication in the confl ict between Europe ’ s 
powers that Wilson increasingly came to see in terms of a war for democracy and 
against autocracy and, on the other hand, the need to rein in an inherently unruly 
democracy at home. The chapter shows how these two dimensions of Wilson ’ s 
action conditioned and constrained each other. Finally, Kelly tracks the affi nities 
between Wilson ’ s federalism and the political projects it came into contact with 
(nationalism/globalism/imperialism) and between which he sought to steer a course: 
from the inconvenient affi nity between the pan-Germanism that Wilson denounced 
as a cancer at the heart of Germany and his own idea of pan-regionalism over 
the strategic recovery of his federalist ideology in pan-nationalisms that turned it 
against Western imperialism, and reaching down to the domestic context where 
Kelly shows how federalism, in Wilson ’ s mind, became the bedrock of the nation ’ s 
exceptionalism. 

 Kelly presents us with something like a topology of federalism at a critical junc-
ture in modern history. Equally important for our purposes, Wilson, as he appears 
here, is a fascinating lens through which to view the challenges and pitfalls that 
present themselves if we try to realise the federalist ’ s dream of elevating federalism 
from an auxiliary to government to a programme for political action. As Kelly notes 
in conclusion with reference to the European Union, this lesson has lost none of its 
topicality. 

 European federalism is the topic of the next chapter — the editor ’ s contribution —
 that considers how this form of federalism sits within the history of public law 
theory, which is of course also a  European  history, a commonality that is essential. 
The chapter proposes a broadly dialectical account of how the ideology of federal 
integration emerged out of, and carried forward, traditional European public law 
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theory. Perhaps more importantly, it also brings to light some of the mechanisms by 
which public law theory of the eighteenth century managed to reconcile a commit-
ment to unconditional, unlimited power with the need for co-operation with other 
sovereigns, obviating the need to develop a theory of federalism. 

 Moving on to the federalism of the nineteenth century, the insuccess of  federalism 
is used as a key to understand how, by what semantic means, public law theory 
conditioned refl ection on federal polities to the point where it could see the federa-
tion only as a subspecies of the unitary state. The chapter argues that the inability 
to grasp the specifi city of the federation was tied to the semantic dependence of 
public law theory on sovereignty. This would seem to confi rm the conventional 
readings that point to sovereignty as the primary conceptual obstacle to the develop-
ment of federalism theory. However, what the analysis of Jellinek ’ s seminal theory 
of federation suggests is that the commitment of public law theory that renders it 
incapable of grasping the federation is not to the indivisibility of power — that is, to 
sovereignty — but to the possibility of justifying power, the perennial ambition of 
public law theory. 

 Finally, the chapter considers what changes to public law theory were needed for 
a process of federal integration to get underway in Europe. Against a prevalent view 
that this process could only begin once sovereignty had run its fateful course in the 
Second World War, it suggests another, perhaps even more disconcerting genealogy 
that looks back to the First World War as the locus of a transformation of public 
law theory that eliminated its traditional reference to man and posited existential 
crisis as a permanent social condition. Against this backdrop, and in the context of 
the immediate post-Cold War period, the chapter analyses the sense of destiny that 
underpins the integration of Europe. It argues that the belief that federation is the 
inevitable endpoint of Europe ’ s history is a result of a conjuncture of contingent cir-
cumstance and philosophical theory that allowed earlier strata of public law theory 
to be superimposed on the present. 

 The next contribution, Dwight Newman’s analysis of the far-reaching dynamism 
of democratic federations, asks how federalism relates to democracy, perhaps the 
most potent determinant of a polity ’ s development. Enquiring into the implication 
of federalism and democracy raises a number of methodological challenges, perhaps 
most importantly how to free up space for federalism. Acting on the almost instinc-
tive association of democracy and popular sovereignty would posit federalism as a 
constraint on democracy, and ultimately confi ne it within a unitary horizon that it 
precisely puts into question. As a preliminary to the analysis, Newman therefore 
briefl y considers, and discards, conceptions of federalism that are tethered to the 
idea of popular sovereignty. Instead, he opts for what is, at fi rst glance, an uneasy 
combination of methodological individualism and collective identity, which allows 
him to keep federalism from being cannibalised by democracy and, in conclusion, to 
point to a different, more vibrant conception of democracy in which it is not con-
strained but invigorated by federalism. 

 Like Rubin, Newman defi nes federalism in terms of identity but where Rubin, in 
accordance with the mode of federalism he is developing, sees identities as terms of 
opposition, Newman sees them as the elements of the dynamic construction of the 
demos. He accepts that federalism is a function of pre-ordained differences within 
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the polity but adds a refl exive component. Federalism responds to and constructs 
(or entrenches) divisions within democratic identities. On this view, federalism is 
the process by which a federal polity works itself out. One might almost say that it 
is the process by which a polity, any polity, works itself out, seeing that identities 
within modern democratic societies are invariably going to be divided. The point is 
not to make federalism into a master concept of political theory but to integrate the 
element of contingency, of which we have emphasised the constitutive importance 
for federalism. Federalism, Newman tells us, cannot offer a complete explanation 
for the path that a federal polity takes. What it can do is to open up a venue through 
which contingency, including completely random shocks, can impact the polity ’ s 
development. 

 To Newman, the infusion of contingency invigorates the polity. Underlying his 
account is a conception of democracy that, even if it is couched in the consequential-
ist language of preference satisfaction, revolves around the willingness to constantly 
question the shape of the polity as it exists at any given time,  ‘ providing, ’  as he 
poignantly puts it,  ‘ the seeds for its own dynamism. ’  This openness to what may 
arrive is the operative part of his conception of democracy, which is why he can hold 
that federalism was designed precisely as a fulfi lment of the democratic principle 
and that the federal idea may embody a more dynamic form of democracy than 
anyone has thus far assumed. In drawing our attention to  federal democracy , which 
is, in a sense, prior to popular sovereignty, Newman shows us another way in which 
federalism, this form of government that public law theory has traditionally defi ned 
in purely functional terms, deploys a normative power that operates discretely, 
within our institutions but fundamentally modifying their meaning. 

 The concluding contribution, Stephen Tierney’s analysis of plurinationalism, also 
treats of the democratic foundation of public law theory. Tierney questions an 
implicit, yet essential presupposition of federalism that it shares with liberal consti-
tutionalism: that whatever other  ‘ peoples ’  inhabit the territory of a state, be it fed-
eral or unitary, they are conceived in a categorically different way from  ‘ the people ’  
of the territorial state. There can be only one  ‘ people ’  in a state. In pointing to this 
presupposition — the demotic premise — Tierney shows one of the forms in which the 
idea of the federation as a  lesser community  continues to inform public law theory. 
As it did already in Kant ’ s doctrine of right, the notion of the people as an extended 
family takes over from the idea of paternal authority and care that underpinned the 
invention of public law theory in Locke ’ s work. 

 The emergence of sub-state territorial polities such as Catalonia, Quebec and Scotland 
challenges the demotic premise. These polities describe themselves as distinct  demoi , 
and they relate as such to the state on whose territory they fi nd themselves; not as 
minorities but as polities that are equal to the state inasmuch as they fulfi l, or have 
the potential to do so, the many roles it plays in the life of a citizen. Tierney notes 
that the normative claims that these sub-state national societies make on the citizens 
do not give rise to a politics of difference but rather to what he intriguingly calls a 
politics of similarity. Interestingly, he argues that plurinationalism poses an even 
more insidious threat to the unitary state than the prospect of secession. If secession 
entails the loss of control over territory, it does not put into the sovereignty of the 
state. Plurinationalism, on the other hand,  ‘ seeks to reorientate the very meaning of 
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statehood itself by pluralising the monistic assumptions which underpin the tradi-
tional statism, assaulting the very implicit normative self-understanding of the state. ’  

 Tierney argues forcefully that plurinationalism ’ s rise signals a failure of  liberalism 
which does not offer the resources needed to respond to the challenge it poses. 
 Liberalism ’ s failure implicates statism and federalism in equal measure as both oper-
ate on the demotic premise. However, where statism openly assumes it as the setting 
of its commitment to liberty and equality, its most fundamental normative values, 
the premise remains implicit in federalism. Federalism, on Tierney ’ s reading, is thus 
caught between statism and plurinationalism. The challenge he leaves us with is to 
construct a federalism that does not rely on a monistic approach to the demos. The 
success of that project might liberate federalism from its dependence on public law 
theory; failure, on the other hand, might show that the community between them 
concerns not only their rise but also their decline.  
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