
  Restatement of Labour 
Law in Europe 

 Volume II

 Edited by 
    Bernd   Waas     and     Guus Heerma van   Voss                         

Assisted by Hendric Stolzenberg



  HART PUBLISHING  

  Bloomsbury Publishing Plc 

  Kemp House ,  Chawley Park, Cumnor Hill,   Oxford ,  OX2 9PH ,  UK   

 HART PUBLISHING, the Hart/Stag logo, BLOOMSBURY and the Diana logo are 
trademarks of Bloomsbury Publishing Plc 

 First published in Great Britain 2019 

 Copyright ©  Bernd Waas and Guus Heerma van Voss ,  2019  

 Bernd Waas and Guus Heerma van Voss have asserted their right under the Copyright, Designs and 
Patents Act 1988 to be identifi ed as Authors of this work. 

 All rights reserved. No part of this publication may be reproduced or transmitted in any form or by any 
means, electronic or mechanical, including photocopying, recording, or any information storage 

or retrieval system, without prior permission in writing from the publishers. 

 While every care has been taken to ensure the accuracy of this work, no responsibility for 
loss or damage occasioned to any person acting or refraining from action as a result of any 

statement in it can be accepted by the authors, editors or publishers. 

 All UK Government legislation and other public sector information used in the work is 
Crown Copyright  © . All House of Lords and House of Commons information used in 
the work is Parliamentary Copyright  © . This information is reused under the terms 
of the Open Government Licence v3.0 (  http://www.nationalarchives.gov.uk/doc/

open-government-licence/version/3  ) except where otherwise stated. 

 All Eur-lex material used in the work is  ©  European Union,  
   http://eur-lex.europa.eu/  , 1998–2019. 

 A catalogue record for this book is available from the British Library. 

 A catalogue record for this book is available from the Library of Congress. 

 ISBN: HB: 978-1-50991-247-6 
 ePDF: 978-1-50991-245-2 
 ePub: 978-1-50991-246-9 

 Typeset by Compuscript Ltd, Shannon  
 Printed and bound in Great Britain by CPI Group (UK) Ltd, Croydon CR0 4YY 

 To fi nd out more about our authors and books visit   www.hartpublishing.co.uk  . 
Here you will fi nd extracts, author information, details of forthcoming events 

and the option to sign up for our newsletters. 

 With fi nancial support from the European Union 



 1    HAAG Antoine,  Mesure empirique de la fl exibilit é  du march é  du travail luxembourgeois , 
Les Cahiers du CEPS/Instead, Population  &  Emploi, Cahier No 2010-28, d é cembre 2010.  

 2    Art L 121-2 para 1 CT.  
 3    Loi du 24 mai 1989 sur le contrat de travail.  
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 Atypical Employment Relationships: 
The Position in Luxembourg    

   JEAN-LUC   PUTZ    

   I. INTRODUCTION

 ATYPICAL FORMS OF employment are restricted in Luxembourg. 
The classic forms of atypical employment, such as fi xed-term con-
tracts or temporary agency work, are strictly regulated. Newer forms 

of atypical employment barely exist. Protection against unfair dismissal is 
also quite substantial. There is a strong political will to retain contracts of 
indefi nite duration as the standard form of employment. The legislator aims 
to simplify the regulations for part-time work because this type of employ-
ment meets employees ’  needs or wishes in many cases. 

 The Labour Code ( Code du Travail  —  ‘ CT ’ ) establishes the legal frame-
work. Collective agreements only play a secondary role in relation to atypi-
cal employment.  

   II. FIXED-TERM WORK

 In comparison with most other European countries, Luxembourg ’ s labour 
law is quite restrictive when it comes to fi xed-term contracts ( contrat  à  
dur é e d é termin é e ). 1  The standard type of contract is a contract of indefi -
nite duration ( contrat  à  dur é e ind é termin é e ), 2  which represents more than 
90 per cent of all employment contracts. This restrictive legislation was intro-
duced in 1989 3  and since then, only minor changes have been implemented. 

 The general form of fi xed-term employment contracts will be evaluated 
in this report. Within the context of employment policy and labour market 
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 4    CSJ, 8e, 24 May 2012, No 37257.  
 5    Art L 121-4(1) CT.  
 6    Art L 122-2(2) CT.  
 7    Art L 122-2(2) and L 121-4(1) CT.  
 8    Art L 131-4 CT.  
 9    Art L 122-2 CT.  

 10    CSJ, 3e, 5 February 2015, No 38506; CSJ, 8e, 30 November 2015, No 41438; CSJ, 
3e, 20 March 2008, No 32462; CSJ, 3e, 28 June 2007, No 31669; CSJ, 3e, 30 March 2006, 
No 29881.  

integration, different types of temporary contracts and traineeships do exist, 
but they are not considered employment contracts. 4  

   A. Legal Defi nitions/Formal Requirements

 All types of employment contracts must be concluded in writing; an employ-
ment contract must be signed at the latest on the date the employee starts 
working. 5  The employee can prove the existence of an employment relation-
ship by any means. However, the law specifi cally provides that a contract 
of employment is irrefutably deemed to be a contract of indefi nite duration 
if there is no written clause that specifi es that it is a fi xed-term contract. 6  
Thus, if no such written clause is included, the contract will be deemed to 
be permanent. Oral agreements are of no validity. 

 A written clause on the fi xed term must exist before the employee starts 
working. 7  Thus, in theory, a written fi xed-term contract that is signed after 
the employee has started working will also have to be reclassifi ed as indefi -
nite. In practice, this is rarely the case, both because it is diffi cult to prove 
the date of signature and because such cases are not frequently brought 
before the courts. 

 Fixed-term contracts must include all mandatory clauses of general 
employment contracts, 8  as well as some additional information: 9  

 —    The objective reason why a fi xed-term contract is being concluded. 
According to case law, this clause cannot be generalised, it must be 
specifi c and precise. 10  The court must, only by reading the clause, be 
able to determine whether the use of a fi xed-term contract was justifi ed 
and — if no specifi c duration is specifi ed — determine when the contract 
ends. The specifi c and temporary character of the task must be clearly 
described in the clause. Judges do not accept general clauses (such as 
 ‘ exceptional workload ’  or  ‘ specifi c task ’ ), but require the employer to 
be very explicit and individualised. The employer cannot at a later date, 
especially if the case is brought before the court, complete this clause or 
enter additional details.  

 —   If the task has a specifi c duration, the date of expiry represents the date of 
termination; otherwise a minimum duration is applicable to the contract.  
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 11    Art L 121-5 CT.  
 12    Art L 122-8 CT.  
 13    Art L 122-1(1) CT.  
 14    This list is introduced with the term  ‘ notamment ’  =  ‘ inter alia ’ / ‘ amongst others ’ ; 

Art L 122-1(2) CT,  ‘ Sont notamment consid é r é s comme t â che precise et non durable ’ .  
 15    Art L 122-3(1) CT.  

 —   If the purpose is to replace an absent employee, the name of this par-
ticular employee must be mentioned.  

 —   A renewal clause can be included.   

 It is possible to include a probation period in any fi xed-term employment 
contract. The probation period must be included in writing, at the latest 
when the employee starts working; it is also suffi cient if the relevant collec-
tive agreement stipulates that every new contract shall include a probation 
period. With some exceptions, the rules on the probation period are the 
same as for indefi nite contracts. 11  Thus, in most cases, it is admissible to 
set a probation period of six months or even 12 months if the monthly sal-
ary exceeds a legal threshold. The entire fi xed-term contract could thus be 
probationary; it has not yet been determined whether such a clause, though 
formally valid, could be considered abusive. 

 If the fi xed-term contract is extended or if a successive contract is con-
cluded, it may not include another probation period. 12  A new probation 
period may be permissible if there has been a real and effective interruption 
between two fi xed-term contracts with the same employee.  

   B. Lawful Stipulation of the Contractual Terms

 As already mentioned, although certain categories of workers are sub-
ject to exceptions, the conclusion of fi xed-term contracts is restricted in 
Luxembourg. All three anti-abuse mechanisms proposed in Directive 
1999/70/EC have been transposed. 

  First , a fi xed-term employment contract may only be concluded when it 
is justifi ed for objective reasons, ie when it is concluded for a specifi c and 
temporary task. The purpose of concluding such a contract may not be for 
the performance of the company ’ s normal and permanent activity. 13  This 
restriction is applicable to all fi xed-term contracts. There is no exception 
allowing conclusions of fi xed-term contracts without reasonable grounds, 
as is the case, for example, in Germany ( Befristung ohne Sachgrund ). 

 The Labour Code lists specifi c cases, which are only exemplary. 14  
 Contracts of employment with a predetermined end date are the standard 

type of fi xed-term contracts; they can be signed in the following cases: 15  

 —    For the execution of an occasional and selective task that is not part of 
the employer ’ s ordinary activity.  
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 16    Art L 122-3(1) CT.  
 17    With the exception of employees on strike.  
 18    Art 1 of the R è glement grand-ducal du 11 juillet 1989 portant application des disposi-

tions 5, 8, 34 et 41 de la loi du 24 mai 1989 sur le contrat de travail.  
 19    CSJ, 3e, 27 January 2011, No 34516; CSJ, 3e, 24 April 2014, No 39509.  
 20    Art 2 of the R è glement grand-ducal du 11 juillet 1989 portant application des disposi-

tions 5, 8, 34 et 41 de la loi du 24 mai 1989 sur le contrat de travail.  

 —   A specifi c and temporary task in the event of a momentary and excep-
tional increase in activity, or in case of a start-up or expansion of the 
company.  

 —   Urgent work necessary to prevent accidents, carry out repairs, or 
organise rescue operations for the facilities and premises to avoid any 
prejudice for the company and staff.  

 —   Certain types of contracts offered to registered jobseekers to ensure 
their integration or reintegration into the labour market.  

 —   Certain types of contracts the purpose of which is to hire specifi c types 
of jobseekers.  

 —   Contracts signed with the teaching and research staff of the University 
of Luxemburg.  

 —   Certain contracts signed with students or researchers.   

 Fixed-term contracts of employment limited by a specifi c purpose can only 
be signed in the limited cases mentioned by the law: 16  

 —    To replace an employee who is absent or whose employment contract 
is suspended. 17  A suspension is usually given in case of sick leave ( inca-
pacit é  de travail ), maternity leave ( cong é  de maternit é  ) or parental 
leave ( cong é  parental ).  

 —   To temporarily replace an employee whose position has become vacant, 
before his/her successor starts working.  

 —   Seasonal contracts. Fixed-term seasonal contracts may be concluded 
on grounds established by a grand-ducal decree. 18  They include jobs in 
agriculture, viniculture and in the tourist industry. There is no possibil-
ity to conclude similar  ‘ seasonal ’  contracts in other sectors. Case law 19  
confi rms that it is not possible to agree with an employee that his/her 
contract will be suspended for a certain period and that s/he will not 
be offered any work and no wages will be paid. Some employers work-
ing as service contractors for schools (cleaning, canteen, etc) tried to 
implement such clauses for the school holiday period, but these were 
declared invalid.  

 —   Jobs for which contracts of indefi nite duration are not generally con-
cluded due to the type of activity or the temporary nature of the activ-
ity. The types of jobs that fall under this exception are exhaustively 
listed in a grand-ducal decree. 20    
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 21    Art L 122-4 (1) CT.  
 22    Art L 122-5ff. CT.  
 23    Art L 122-7 CT.  

  Secondly , there is a maximum total duration of successive fi xed-term con-
tracts that may not be exceeded. The ordinary maximum total duration is 
 24 months  (renewals included). 21  The Minister of Labour can authorise an 
extension of the maximum duration for highly specialised employees. 

  Thirdly , fi xed-term contracts have to meet certain requirements in con-
nection with renewals and succession. 22  A distinction is made between a 
succession of contracts ( succession de contrats ) and an extension of an exist-
ing contract ( renouvellement ). 

 As regards the conclusion of successive contracts, any fi xed-term employ-
ment contract must be based on objective reasons. That is, any new contract 
concluded must be based on objective reasons, regardless of whether the 
contract succeeds a previous fi xed-term contract or not. 

 Furthermore, once a fi xed-term contract has come to an end, the employer 
cannot conclude another fi xed-term contract (or hire a temporary agency 
worker) for the same position before the expiration of a  waiting period , 
regardless of whether this contract is concluded with the same or a differ-
ent employee. The waiting period corresponds to one-third of the duration 
of the previous contract (renewals included). For example, if the previous 
contract lasted three months, the employer has to wait one month before a 
new fi xed-term contract for the same position can be concluded. The wait-
ing period does not apply: 

 —    if a replaced employee is absent again,  
 —   in case of urgent works,  
 —   to seasonal contracts,  
 —   to jobs for which contracts of indefi nite duration are generally not 

concluded,  
 —   if the contract was prematurely terminated upon the employee ’ s 

initiative,  
 —   if the contract contains a renewal clause and the employee refuses to 

renew it,  
 —   for specifi c types of contracts mentioned above, in favour of jobseekers.   

 Anti-abuse measures apply to any extension/prolongation of an expiring 
fi xed-term contract. Renewing a contract means that the same contract (with 
the same employee) is immediately extended. The following rules apply: 23  

 —    Renewing a contract is only possible if the initial contract contains a 
renewal clause ( clause de renouvellement ). In practice, this is only a 
formal condition with no practical effect, both because all model con-
tracts contain such a clause and because if the clause is missing, it can 
be inserted into the contract by means of an amendment agreement.  
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 24    Art L 122-9 CT.  
 25    CSJ, 8e, 12 January 2012, No 34648  &  34649:  ‘ A. ne saurait d è s lors pr é tendre, du seul 

fait de la requalifi cation des relations de travail, au paiement des salaires pour les p é riodes 
comprises entre les deux contrats  à  dur é e d é termin é e. Le contrat de travail  é tant un contrat 
synallagmatique, il faut pour que le salaire soit d û  que la prestation de travail ait  é t é  accomplie 
ou du moins que le salari é  ait  é t é   à  la disposition de l ’ employeur ’ .  

 26    CSJ, 8e, 17 March 2011, No 35617.  

 —   A contract cannot be renewed more than twice. More than two renew-
als are only permitted for specifi c types of contracts (certain researchers, 
 ‘  intermittents du spectacle  ’ , teachers of religion, athletes and coaches, 
etc).  

 —   The overall total duration of the contract, all renewals included, may 
not exceed the permissible duration (generally two years — see above).  

 —   Finally, one of the reasons mentioned above allowing recourse to fi xed-
term contracts must be given (basically, the duration of the initial objec-
tive reason for concluding a fi xed-term contract must last longer than 
initially expected).   

 In practice, these rules are not always respected and the  ‘ objective reasons ’  
given by the employer are often questionable. However, only very few 
employees fi le claims, and even if they do, the outcome rarely dissuades 
employers. 

 Unlike for temporary agency work, the employer is not liable to any 
criminal penalties/fi nes if he/she breaches the rules on fi xed-term contracts. 
The penalty for not observing the regulations on fi xed-term contracts is 
the reclassifi cation of the contract as one of indefi nite duration. 24  In other 
words, the employee can request the continuation of the employment rela-
tionship. In practice, the contract will often be considered as having been 
terminated by the employer and it takes quite some time for the court to 
issue its decision. 

 Case law is not entirely clear regarding the consequences of a reclassifi -
cation of the contract. The decision of the court is usually issued months 
or years after the contract has ended, and the employee will have typically 
entered a new employment relationship by then. Reintegration into the com-
pany is therefore hardly ever a suitable solution; it is even unclear whether 
a court could impose a requirement on an employer to reinstate the worker. 

 The employee is not necessarily entitled to claim his/her salary after 
the contract has ended or between two unlawfully concluded fi xed-term 
contracts. 25  Wages are only due if the employee has explicitly stated and 
informed the employer that s/he considers the contract to be ongoing and 
that s/he is willing to continue working. 26  

 The fact that the contract has ended does not automatically mean that the 
employer has dismissed the employee, which could be challenged in court. 
A dismissal only occurs if the employer explicitly states the wish to end 
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 27    For example: CSJ, ordonnance, 16 March 2006; CSJ, 3e, 31 March 2011, No 35289.  
 28    CSJ, 3e, 21 February 2013, No 37966.  
 29    Art L 122-12 CT.  
 30    Art L 122-13 CT.  
 31    In general, two months ’  salary.  

the contract. 27  This would be the case, for example, if the employee argued 
that the fi xed-term contract was not valid and that s/he wishes the contract 
to continue, but the employer rejects the employee ’ s request. Since express 
statements are often missing, the employee will in many cases not be entitled 
to damages for unfair dismissal. 28   

   C. Termination/End of Fixed-Term Contracts

 A fi xed-term contract automatically ends (depending on the type of limi-
tation), if the calendar date has been reached or the purpose for which it 
was concluded has been achieved. 29  To avoid any misunderstandings about 
whether this purpose has been met, courts require the purpose for the con-
clusion of the fi xed-term contract to be expressly indicated in the contract. 

 The employer does not need to give notice, as the contract ends automati-
cally. In practice, the employer may inform the employee that the contract is 
ending, but such information has no specifi c legal effect. 

 A fi xed-term contract can be terminated in accordance with the general 
regulations on: 

 —    cancellation agreements between the employer and employee to volun-
tarily end the employment relationship,  

 —   automatic contract termination as provided by law (including on the 
employee ’ s death, disability, reaching retirement age, etc), or  

 —   without giving any grounds during the probation period, if such a pro-
bation period has been agreed upon.   

 A fi xed-term contract cannot be  ordinarily terminated , ie terminated with a 
notice period (dismissal/lay-off), either by the employer ( licenciement avec 
pr é avis ), or by the employee ( d é mission avec pr é avis ). 30  

 In practice, however, the indemnity the employer has to pay in case of 
unfair dismissal is limited by law 31  and can thus not be higher than the costs 
the employer has to bear if s/he ordinarily terminates the contract of a per-
manent employee and releases him/her from work during the notice period. 

 A fi xed-term contract can be terminated on  important grounds  either by 
the employer ( licenciement avec effet imm é diat ) or by the employee ( d é mis-
sion avec effet imm é diat ). Important grounds include serious misconduct 
( faute grave ) by either party, making it impossible to maintain the employ-
ment relationship. The breach must be quite severe for the courts to rule 
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 32    Art L 521-3 CT.  
 33    Art L 122-10 CT.  
 34    Clause 4 of the Framework Agreement on Fixed-term Work, Council Directive 

1999/70/EC.  
 35    Projet de loi No 3222 sur le contrat de travail, Commentaire des articles, p 18:  ‘  Mais cet 

alignement ne peut  ê tre total compte tenu de la sp é cifi cit é  du contrat  à  dur é e limit é e  ’ .  
 36    Luxembourg Labour Tribunal ( Tribunal du Travail de Luxembourg ), 10 May 2005, 

No 2170/2005.  
 37    Loi du 23 d é cembre 2013 portant modifi cation de l ’ article L 122-10 du Code du travail.  
 38    Art L 122-10 CT.  

that either party has engaged in  ‘ serious misconduct ’ . The rules applicable 
for this form of termination are the same as for contracts of indefi nite dura-
tion. Serious misconduct, for example, may be unjustifi ed absence, verbal or 
physical violence, theft, embezzlement, etc. 

 The conditions of accessing unemployment benefi ts do not differ for job-
seekers who worked under a fi xed-term contract and those who worked 
under a permanent contract. 32   

   D. Rights and Status of Fixed-Term Worker

   (i) Equal Treatment

 The Labour Code only provides that all legal or contractual rules applicable 
to permanent employees are also applicable to fi xed-term workers. 33  Unfor-
tunately, the principle of equal treatment is not as explicitly elaborated as 
might be required by European law. 34  Due to the specifi cities of fi xed-term 
contracts, the legislator deemed that absolute equality in treatment cannot 
be imposed. 35  A fi rst instance decision has also stated that no principle of 
equal treatment applies. 36  There is no case law of the Court of Appeal on 
this issue.  

   (ii) Employment Opportunities

 Upon the European Commission ’ s recommendation to fully comply with 
European law, the legislator added the requirement in 2013 37  that the 
employer must inform fi xed-term workers about vacancies that become 
available in the undertaking. 38  There is no case law on what the penalty is if 
the employer violates this obligation.  

   (iii) Other Matters

 N/A   
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 39    Art L 411-1(1) CT.  
 40    Art L 411-1(2) paras 4 and 5 CT.  
 41    Art L 414-9 CT.  
 42    Art L 122-1(3) CT.  
 43    Art 1 du R è glement grand-ducal du 11 juillet 1989 portant application des dispositions 

des articles 5, 8, 34 et 41 de la loi du 24 mai 1989 sur le contrat de travail.  
 44    Art L 122-4(4) CT.  
 45    Cour Constitutionnelle, 12 April 2013, No 97.  

   E. Information and Consultation  

 In Luxemburg, employee delegates ( d é l é gu é s du personnel ) have to be 
elected in every undertaking employing 15 employees or more. 39  To calcu-
late the total workforce, fi xed-term employees are counted proportionally 
( pro rata temporis ) to their presence during the last 12 months, except for 
those hired to replace an absent (permanent) employee. 40  

 If they meet the legal seniority requirements, fi xed-term employees can 
take part in elections and can even be candidates and be elected as employee 
representatives. However, the special dismissal protection for employee rep-
resentatives will not prevent the fi xed-term contract from ending once the 
term is reached. Fixed-term workers have the right to turn to employee 
representatives for assistance and advice. 

 Unlike for other atypical contracts, the employer is not required to inform 
or consult the employee representatives if new fi xed-term posts are estab-
lished. Co-determination (workers ’  participation in negotiating contractual 
terms) applies in undertakings employing 150 employees or more; 41  it does 
not, however, apply to the employer ’ s decision to offer fi xed-term contracts 
or not.  

   F. Specifi c Provisions  

 Special provisions exist for different categories of employees, 42  including: 

 —     Seasonal workers  in agriculture, tourism and viniculture 43  can be hired 
for a maximum duration of 10 months per season. Their contracts can 
be renewed every season. Depending on the formulation of the con-
tract, seasonal employment can transform into a  ‘ globally indefi nite 
relationship ’  ( relation  à  dur é e global indetermin é e ) after a number of 
years, a concept that is not clearly defi ned legally.  

 —    Researchers  can be subject to specifi c rules. Employment contracts for 
academic researchers/staff at the University of Luxembourg do not require 
objective reasons and their duration can be up to 60 months. 44  The Con-
stitutional Court has confi rmed that this exception complies with the 
principle of equal treatment; 45  national courts have also ruled that this 
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 46    CSJ, 8e, 13 March 2014, No 38046.  
 47    Cour constitutionnelle, 20 Octobre 2006, No 36.  
 48    Art L 122-5(3) CT.  
 49    CJEU, 26 February 2015, C-238/14  European Commission v Grand Duchy of 

Luxembourg , ECLI:EU:C:2015:128.  
 50    Projet de loi No 6979, deposited on 1 April 2016.  
 51    Art L 151-1 CT.  
 52    Art L 162-12(6) CT:  ‘ Toute stipulation [d ’ une convention collective] contraire aux lois et 

r è glements est nulle,  à  moins qu ’ elle ne soit plus favorable pour les salari é s ’ .  

practice does not violate the European rules on non-discrimination. 46  
Similar exceptions exist for some other research institutes.  

 —    Teachers.  Legislation has also introduced exceptions to the maximum 
number of contract extensions for replacement teachers in secondary 
schools ( charg é  de cours ). The Constitutional Court has, however, 
ruled that this practice violates the principle of equal treatment. 47   

 —    Artists  are generally listed among the professions for which it is  ‘ not of 
general use to conclude a contract of indefi nite duration ’  and for whom 
fi xed-term contracts are thus admissible, but must abide by the general 
restrictions mentioned above. For occasional workers in the entertain-
ment industry ( intermittents du spectacle ), the Labour Code not only 
stated that the conclusion of fi xed-term contracts was always permit-
ted, but also that the contract could be renewed indefi nitely. 48  The idea 
behind this exception was that the fi xed-term contract provided for 
more fl exibility for the  ‘  intermittents du spectacle  ’  because they used to 
be hired as (more or less bogus) independent contractors. This regime 
was supposed to give them better access to the social benefi ts afforded 
by labour law. However, the CJEU determined that Luxembourg failed 
to comply with the Framework Agreement on Fixed-Term Work. 49  A 
Law has now been passed 50  to restrict the use of fi xed-term contracts; 
an  ‘ intermittent du spectacle ’  will now only be hired for specifi c pro-
jects of limited duration, and the total duration of successive fi xed-term 
contracts may not exceed 24 months. However, within this period, the 
number of renewals will be unlimited.  

 —    Students.  For students, fi xed-term contracts are permitted within the 
context of their training programme, but may not exceed an average of 
15 hours per week, except during holidays. Furthermore, holiday jobs 
for academics and students ( emploi des  é l è ves et  é tudiants pendant les 
vacances scolaires ) can be formalised by a specifi c type of employment 
contract that may not, however, exceed two months per year 51  and 
must be performed during school holidays.    

   G. Collective Bargaining Agreements Deviating from Statutory Provisions

 In theory, collective bargaining agreements can modify the statutory pro-
visions above if they are more favourable for the employee. 52  It is thus 
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 53    Loi du 26 f é vrier 1993 concernant le travail volontaire  à  temps partiel.  
 54    Projet de loi No 2671, Rapport de la Commission du Travail et de l ’ Emploi du 26 janvier 

1993, p 3.  
 55    Loi du 12 f é vrier 1999 concernant la mise en  œ uvre du plan d ’ action national en faveur 

de l ’ emploi 1998.  
 56    Art L 123-1(1) CT:  ‘ Est consid é r é  comme salari é   à  temps partiel le salari é  qui convient 

avec un employeur, dans le cadre d ’ une activit é  r é guli è re, un horaire de travail dont la dur é e 
hebdomadaire est inf é rieure  à  la dur é e normale de travail applicable dans l ’  é tablissement en 
vertu de la loi ou de la convention collective de travail sur cette m ê me p é riode ’ .  

 possible to restrict the cases in which fi xed-term contracts are permitted, to 
restrict their maximum duration or to introduce stricter rules for renewals 
and successive contracts. It is also possible to defi ne specifi c indemnities 
such as a fi xed-term bonus ( prime de pr é carit é  ). In practice, however, collec-
tive agreements do not contain such clauses. 

 Furthermore, Article L 122-1(2) CT of the Labour Code provides a list of 
cases in which fi xed-term work is allowed (see above) and states that this list 
can be supplemented by a collective agreement. From a legal point of view, 
this provision seems futile, since this list is only illustrative and the general 
requirements (for a specifi c and temporary task) must always be fulfi lled. 
No collective agreement containing such a clause is known.   

   III. PART-TIME WORK

 Part-time employment has been regulated since 1993, 53  following 10 years 
of animated parliamentary debates. 54  The initial legal framework was very 
rigid but was softened fi ve years later, when the 1998 Action Plan intro-
duced more fl exibility in working time. 55  

   A. Legal Defi nitions/Formal Requirements

 A part-time worker is defi ned as an  ‘ employee who is engaged in a regular 
activity, and has arranged a weekly working time with the employer, which 
is lower than the standard working time applicable in the establishment in 
accordance with the law or a collective agreement ’ . 56  As the legal weekly 
working time is 40 hours and almost no collective agreement stipulates 
fewer weekly working hours, a part-time worker can in practice be defi ned 
as any worker hired for 39 hours per week or less. 

 Part-time employment is deemed  ‘ voluntary ’  ( travail  à  temps partiel volon-
taire ), which does not necessarily mean that the employee chooses or wishes 
to work part-time, but that the employer and employee have to agree on it. 
The law provides for a specifi c procedure which the employer can follow to 
unilaterally change the contractual working conditions ( r é vision unilat é rale 
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 57    Art L 121-7 CT.  
 58    CSJ, 5 June 2003, No 26527; CSJ, 12 December 2002, No 26147.  
 59    CSJ, 13 January 2005, No 29133.  
 60    CSJ, 3e, 29 March 2007, No 30057  &  30400.  
 61    Art L 121-7 CT.  
 62    See eg CSJ, 20 January 2000, No 22497.  
 63    CSJ, 8e, 30 May 2016, No 39962.  
 64    CSJ, 26 June 2008, No 33313:  ‘ X. rappelle qu ’ il a  é t é  engag é  sur base d ’ une dur é e 

de travail qui avait  é t é  fi x é e dans son contrat du 23 avril 1994  à   “ plus ou moins 20 heures de 
travail par semaine ”   …  Un consentement  é ventuel du salari é  quant  à  la fi xation al é atoire du 
temps du travail est inop é rant  à  ce sujet et l ’ offre de preuve de l ’ employeur tendant  à   é tablir 
un tel consentement est  à  rejeter  …  Par application des articles L.123-5 et L.123-1 (3) susvis é s, 
toute prestation d é passant de 20 pour cent la t â che  à  mi-temps est  à  consid é rer comme heures 
suppl é mentaires ’ .  

 65    Art L 123-1(3) CT.  
 66    Loi du 23 d é cembre 2016 concernant l ’ organisation du temps de travail et portant modi-

fi cation du Code du travail.  
 67    Art L 123-1(4) CT.  

du contrat ). 57  Whereas some older decisions 58  stated that an employer could 
not implement this procedure to force an employee to work either part-time 
or full-time (or to change the employee ’ s weekly working hours), more recent 
decisions assert that such modifi cation is possible (for example, a reduction 
of working time by one-third 59  or even by 50 per cent 60 ). The employer must 
have good reasons ( motif reel et s é rieux ) to do so. The employee can object 
by rejecting the contractual change and leaving the company; s/he is conse-
quently deemed to have been dismissed by the employer and can fi le a claim 
for unfair dismissal. 61  

 Some fairly isolated court decisions 62  have ruled in favour of fl exible 
part-time work, ie recognised the employer ’ s right to unilaterally change 
the employee ’ s weekly working time. An employee could thus, for exam-
ple, be hired for 30 to 35 hours a week. More recent decisions stated that 
such changes are not admissible; a clause stating a variable working time 
( la dur é e de travail est variable ) is not admissible. 63  In one case, for exam-
ple, a worker was hired for  ‘ approximately 20 hours a week ’ . The judges 
ruled that any hours exceeding 20 had to be considered overtime. 64  

 The law provides for some fl exibility. If the parties agree on a part-time 
clause, the working time may vary by up to 20 per cent from week to week 
(ie if they agree on a 20-hour work week, the ordinary working time can 
range from 16 to 24 hours); 65  this limit can even be overridden by a simple 
contractual clause (for example, to vary hours by 40 or 50 per cent). 

 The use of such fl exibility implies that the employer respects the con-
straints of a  ‘ work schedule ’  ( plan d ’ organisation du travail ), which has 
recently been reformed. 66  The work schedule must clearly differentiate 
between full-time and part-time employees 67  to ensure that the specifi c 
restrictions for the latter are respected. 
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 68    Art L 123-5 CT.  
 69    Art L 123-4 CT.  
 70    Art L 211-27 CT.  

 —    If no collective agreement specifi es a reference period, any undertaking 
can opt for a period of reference of up to four months. If the selected 
period exceeds one month, the employer must grant additional annual 
leave (from 1.5 to 3.5 days per year, depending on the duration of 
the reference period). The work schedule must be distributed to the 
employees at least fi ve days before it takes effect and cover at least the 
upcoming month.  

 —   In a collective agreement ( convention collective ) or a national agree-
ment ( accord en mati è re de dialogue social interprofessionnel ), social 
partners can agree on a reference period of up to 12 months. The 
modalities for establishing and distributing the work plan, as well as 
the compensation relating to the increase in fl exibility by additional 
annual leave or other means, can be freely negotiated.   

 A work schedule should in principle be respected. According to the new leg-
islation, the employer can modify the plan by giving notice of at least three 
days. If only the work schedule but not the duration of work is modifi ed, no 
compensation is due for the fi rst two hours; beyond those fi rst two hours, 
the worker is entitled to 1.2 hours of rest time. If the notice period of three 
days is not respected, the employee under certain circumstances can refuse 
to comply with the updated schedule. 

  Overtime  is defi ned as any work exceeding the limitations set by the rules 
mentioned above. 68  Usually, overtime is only possible by common agree-
ment; the employer cannot require a part-time worker to work extra hours. 
However, the employment contract can defi ne the limitations and condi-
tions in advance under which the part-time worker can be requested to 
work overtime. 69  Overtime is compensated or remunerated in accordance 
with the rules applicable to all employees. This means that the employee is 
entitled to 1.5 hours of rest for each hour of overtime; 70  according to the 
law, compensation in the form of a wage increase of 40 per cent should only 
be used in exceptional circumstances, but in practice, fi nancial compensa-
tion is common. 

 The rules on fl exibility and overtime do not permit working time to 
exceed the company ’ s regular working time.  

   B. Opportunities for/Right to Part-Time Work

 Employees of the company who have expressed a wish to change their 
working time from full-time to part-time work or vice versa should be given 
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 71    Art L 123-3 CT.  
 72    These specifi c rules must, however, themselves be non-discriminatory.  
 73    Art L 221-1 CT.  

priority if they have the required professional qualifi cations or experience. 71  
The employees have the right to be informed about any vacancies. There is 
no case law on the penalty that would apply if the employer violates this 
obligation. 

 The Minister of Labour has announced plans to implement a right to 
part-time work. The social partners have been given one year to arrive at 
an agreement; if no agreement is reached, the government might act on its 
own initiative.  

   C. Opportunities for/Right to an Extension of Working Time

 As already mentioned, the employer must fi rst offer any vacancies to part-
time workers who have expressed a wish to work full-time. If the law is 
interpreted strictly, this rule does not apply to part-time workers who want 
to extend their working time without becoming full-time workers. Fur-
thermore, it can be assumed that if the government implements the right 
for part-time work, a solution for returning to full-time work or to extend 
working time will also be introduced.  

   D. Rights and Status of Part-Time Worker

   (i) Equal Treatment

 The principle of non-discrimination is enshrined in Articles L 123-6 to 
123-6 of the Labour Code:

 —     Same rights.  Part-time employees benefi t from the same rights as those 
applicable to full-time employees by law or by collective agreement. 
Collective agreements can, however, include specifi c rules for part-time 
workers. 72   

 —    Wages.  Based on their working time and their seniority in the under-
taking, part-time workers must be paid proportionally to those equally 
qualifi ed full-time employees working in an equivalent position in the 
undertaking or establishment. The concept of wages is defi ned very 
broadly and covers all payments to employees, particularly their 
main salary as well as all supplemental payments and benefi ts such as 
bonuses, allowances, free accommodation etc. 73   
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 74    Loi du 3 novembre 2016 portant r é forme du cong é  parental.  

 —    Seniority.  To determine the employee ’ s rights related to seniority, they 
must be calculated for part-time employees as if they had been working 
in a full-time position.  

 —    Severance payment.  Severance payments ( indemnit é  de depart ) for 
employees who have worked in the same undertaking both in full-time 
and in part-time posts are calculated proportionally to their periods 
of full-time and part-time employment since the commencement of 
employment in the undertaking.  

 —    Probation period.  The duration of the probation period for part-time 
employees may not exceed (in calendar days) the limits applicable to 
full-time employees. In other words, the employer cannot argue that an 
additional number of months is necessary to test the employee because 
s/he is present for fewer hours than a full-time worker.   

 More generally, the courts deem that the principle of  pro rata temporis  is 
applicable to part-time workers. 

 Though no case law exists, it is certain (in light of the European Court 
of Justice ’ s case law) that any unfavourable treatment of part-time worker 
would be considered indirect discrimination based on gender. 

 The principle of non-discrimination is often diffi cult to enforce in prac-
tice. There is generally very little case law on the provisions for part-time 
employment. 

 As regards parental leave ( cong é  parental ), the laws have recently been 
amended. 74  The opportunities for part-time parental leave have been expanded 
and access to parental leave for part-time employees has been facilitated. Leg-
islation now differentiates according to the number of weekly working hours 
and the number of employees: 

 —    Part-time employees who work less than 10 hours per week are not 
entitled to any parental leave.  

 —   All other employees are entitled to parental leave of four or six months.  
 —   Part-time employees, who work 20 hours or more per week for a 

single employer, as well as full-time employees can opt for part-time 
(50 per cent) parental leave, the duration of which is thus doubled to 
eight or 12 months.  

 —   Full-time employees can apply for one of two more fl exible schemes of 
parental leave, ie either one day off per week for 20 months (80 per cent 
of their working time) or four months of parental leave distributed over 
a maximum period of 20 months.   

 The employer must agree or at least submit a written counter-offer. If no 
agreement is reached, full-time parental leave must be taken.  
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 75    In case of dismissal with notice, grounds need only be provided if the employee requests 
them, which is mostly the case in practice.  

 76    Art L 521-1(2) CT.  
 77    Art L 123-2 CT.  
 78    Art L 414-15(2) para 2 point 11 CT.  
 79    Art L 411-1(2) CT.  

   (ii) Dismissal Protection

 Dismissal protection does not distinguish between full-time and part-time 
employees. Once the probation period has ended, the employer can only 
dismiss him/her for serious misconduct ( faute grave ) and — if the employee 
has a contract of indefi nite duration — only for serious grounds ( cause r é elle 
et s é rieuse ); the employer must state the grounds for dismissal and provide 
evidence. 75  The employee, in turn, can fi le a claim for wrongful dismissal, 
which cannot result in reintegration in the company, but s/he can claim 
damages. 

 Employment benefi ts are not paid to jobseekers who worked for less than 
16 hours a week. 76   

   (iii) Other Matters

 N/A   

   E. Information and Consultation

 Employee representatives ( delegation du personnel ) must be consulted if the 
employer intends to establish part-time posts within the company. 77  The 
dedicated  ‘ equal rights representative ’  ( d é l é gation  à  l ’  é galit é  ) must also be 
informed. 78  There is no case law on this subject, but the most reasonable 
interpretation of this provision is that the employer has the duty to inform 
the representatives each time a new part-time post is established, but not 
every time the employee occupying such a post changes or every time the 
weekly working time of a given position changes. 

 To calculate the total number of the undertaking ’ s staff to determine if and 
how many employee representatives need to be elected, part-time employees 
working 16 hours or more per week are counted as full-time employees; if 
they work less than 16 hours a week, they are only counted in proportion to 
their working time. Part-time employees are fully entitled to assistance and 
consultation by the representatives. 79  

 Part-time employees can also be elected as employee representatives. 
However, if they are employed by more than one company, they are only 
eligible to be elected in the company where they work the highest num-
ber of hours or, if the hours worked at the companies are identical, then 
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 80    Art L 413-5 CT.  
 81    Sickness allowance ( indemnit é  p é cuniaire ) will be paid during the employee ’ s fi rst weeks 

of sick leave at 80 per cent by the employer ’ s insurance ( Mutualit é  des employeurs ); the remain-
ing 20 per cent is paid by the employer. After the initial weeks of sick leave, health insurance 
( Caisse Nationale de Sant é  ) will take over 100 per cent of the costs.  

the employee may be elected as a representative in the company at which 
they have the highest seniority. 80  No specifi c provision exists, but it can 
be assumed that they are entitled to the same number of representation 
hours ( heures de d é l é gation ) as full-time employees. A certain number of 
representatives may be fully exempt from work ( d é l é gu é s-lib é r é s ); problems 
may arise for part-time employees, as the legislation is designed for full-time 
employees.  

   F. Other Part-Time Arrangements

 A situation in which an employee works part-time may also be related to 
one of the following cases: 

 —      Part-time sick leave   ( mi-temps th é rapeutique ) is not (yet) codifi ed in the 
Labour Code, but is recognised by the social security institutions. The 
aim is a progressive return to work, in line with the employee ’ s physi-
cal recovery. Employers generally accept this form of part-time work, 
primarily because it generally has no fi nancial repercussions (part-
time sickness allowance is paid by social security). 81  Moreover, if the 
employer refused to accept this form of part-time work, the employee ’ s 
doctor could assert that his/her patient is fully unfi t for work.  

 —     Part-time parental leave   ( cong é  parental  à  mi-temps ) is an option 
offered by the law (see III.D.(i) above).  

 —   Part-time work may also be the consequence of  short-time work  
( ch ô mage partiel ) due to a detrimental economic situation in the given 
sector ( ch ô mage conjoncturel ), structural problems affecting a specifi c 
undertaking ( ch ô mage structurel ), weather conditions making certain 
types of work impossible, especially in the building and construc-
tion industry ( ch ô mage-intemp é ries ) or accidental breakdowns of the 
undertaking ’ s facilities  (ch ô mage accidentel ). In such cases, the costs 
are shared between the employer (obligation to bear the initial losses), 
the employees (indemnities that are slightly lower than their regular 
wage) and public funds (bearing the additional costs).  

 —   Finally, under certain conditions, it is possible to request a  progressive 
early retirement  scheme ( pr é retraite progressive ) from the age of 57.   

 Part-time solutions may also be the result of a  ‘  time account  ’  ( compte 
 é pargne-temps ), where additional hours or overtime can be  ‘ saved ’  as a 
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 82    Art L 211-27(1) CT.  
 83    Projet de loi No 6234 portant introduction d ’ un compte  é pargne-temps pour les salari é s 

de droit priv é .  
 84    CSJ, 3e, 10 June 2010, No 34261.  
 85    Art L 162-12(6) CT.  
 86    This is an exception to the principle that deviations in collective agreements are only pos-

sible if they are more favourable for the employees.  

time-credit for the future. The Labour Code only mentions the possibility 
for collective agreements to implement such time accounts. 82  Some collective 
agreements, for example in the banking sector, provide detailed regulations. 
Discussions between the social partners on the legal provisions for time 
accounts are ongoing, but no clear direction seems to be emerging; an initial 
Bill was deposited, but withdrawn before it was discussed in Parliament. 83  

  Shared workplaces  (job sharing) as such do not exist in Luxembourg, as 
the employment relationship is individual and personal. An employer can of 
course hire several employees to perform a specifi c task. However, individ-
ual contracts must be signed. The liabilities remain personal and individual, 
both on the employer ’ s side (wage payments, health and safety, etc) and on 
the employee ’ s side (performing the required work). Contract termination 
(dismissal) must also be individual. An employer cannot sign a contract with 
two or more employees and then be free to decide who should work; such a 
contract would be considered an independent contract of service. 

  On-call work  is not mentioned in the Labour Code and would probably 
be considered illegal. The same applies to zero-hours contracts. The rules 
mentioned above offer some fl exibility to conclude part-time contracts; an 
on-call clause would circumvent this legal protection. Furthermore, it has 
been decided that an employee cannot be hired for, say,  ‘ at least 100 hours 
per year ’ ; such a fl exible working scheme is not allowed. 84   

   G. Collective Bargaining Agreements Deviating from Statutory Provisions

 Collective bargaining agreements may deviate from statutory provisions, 
but only if they contain more favourable conditions for the employees. 85  It 
is thus possible, for example, to defi ne the conditions under which employ-
ees have the right to work part-time. It is also possible to make working time 
less fl exible for employers than stipulated by law. However, such clauses 
have not been introduced to date. 

 As mentioned above, it is also possible for employment contracts to 
increase fl exibility by raising the percentage of permissible fl uctuations of 
weekly working time. 86  Although the law only refers to clauses in individual 
employment contracts, the courts consider such clauses to also be valid if 
they are agreed in collective agreements — meaning that employees ’  indi-
vidual consent is not required. As regards the collective agreement in the 
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 87    CSJ, 3e, 6 December 2007, No 31624.  
 88    Projet de loi No 3346 portant r é glementation du travail int é rimaire et du pr ê t temporaire 

de main-d ’  œ uvre, Rapport de la Commission du Travail et de l ’ Emploi, 12 April 1994, p 1; 
Projet de loi No 3222, Rapport de la Commission du Travail, de la S é curit é  Sociale, de la Sant é  
et de la Famille du 20 avril 1989, p 1.  

 89    Loi du 19 mai 1994 portant r é glementation du travail int é rimaire et du pr ê t temporaire 
de main-d ’ oeuvre.  

 90    RETEL/Observatoire de l ’ Emploi,  Tableau de bord du march é  de l ’ emploi  No 3, juin 
2015.  

 91    Chambre des Salari é s Luxembourg (CSL),  Panorama Social 2015  No 1 (April 2015), 
p 103.  

 92    Art L 131-1 CT.  
 93     ‘ Toute personne, physique ou morale, dont l ’ activit é  commerciale consiste  à  embaucher et  à  

r é mun é rer des travailleurs salari é s en vue de les mettre  à  la disposition provisoire d ’ utilisateurs 
pour l ’ accomplissement d ’ une t â che pr é cise et non durable, d é nomm é e ci-apr è s  “ mission ” . ’   

cleaning industry, the Court of Appeal accepted a clause on fl uctuations in 
working time of up to 50 per cent; 87  changes in working time between 95 
and 142 hours per month are thus possible.   

   IV. TEMPORARY AGENCY WORK

 Temporary agency work fi rst appeared in Luxembourg in 1968. 88  Only 
25 years later, in 1994, was a legal framework established. 89  Temporary 
workers represent no more than two per cent of Luxembourg ’ s total work-
force. Seasonal and economic fl uctuations have a very strong impact on the 
number of temporary agency workers. 90  Whereas cross-border commuters 
represent around half of the workforce in Luxembourg, they also represent 
two-thirds of temporary work agency staff. 91  

   A. Legal Defi nitions/Formal Requirements

 In many regards, temporary employment is subject to the same rules as 
fi xed-term employment. 

 The defi nitions provided in the Labour Code are: 92  

 —     ‘ Temporary work agency ’  ( entrepreneur de travail int é rimaire ): any 
physical or legal person, whose commercial activity consists of hiring 
and remunerating employed workers to temporarily place them at the 
disposal of a user undertaking for the accomplishment of a specifi c and 
temporary task. 93   

 —    ‘ Work assignment contract ’  ( contrat de mission ): the contract by which 
the temporary worker obliges him-/herself to be tied to a temporary 
work agency in exchange for remuneration, and to perform specifi c and 
temporary tasks for a user undertaking.  
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 94    Art L 131-4(1) CT.  
 95    Art L 131-6 and following CT.  
 96    Fixed-term contracts: three, six or 12 months according to qualifi cations and revenue. 

 Temporary work: 

 Duration of assignment  Maximum probation period 

   ≤ 1 month  3 days 

  > 1 month  5 days 

  > 2 months  8 days 

 97    Art L 131-14 CT.  
 98    Art L 131-6(1) para 4 CT.  
 99    Art L 131-4(3) CT.  

 —    ‘ Temporary worker ’  ( travailleur int é rimaire ): the employed worker 
who signs a task type contract and is temporarily placed at the disposal 
of one or more user undertakings to perform specifi c and temporary 
tasks.   

 A user undertaking/employer can only hire a temporary worker to perform 
a specifi c and temporary task; the temporary work may not be provided on a 
long-term basis for a post that is part of the regular and permanent activity 
of the company. 94  The situations in which temporary work is admissible are 
the same as for fi xed-term contracts. 

 Two types of contracts must be signed for temporary work: the labour sup-
ply contract ( contrat de mise  à  disposition ) signed by the user undertaking and 
the temporary work agency, and the work assignment contract ( contrat de 
mission ) between the temporary agency worker and the agency. 95  The assign-
ment contract is deemed to be an employment contract. It must be signed 
within two working days from the commencement of the task to be performed 
and must contain the same clauses as the labour supply contract, as well as: 

 —    the end date or (if this date is not fi xed by a calendar date) a minimum 
duration;  

 —   if its purpose is to replace an absent employee, the name of that 
employee;  

 —   a probation period, which cannot be renewed for the same task; and  
 —   a renewal clause, where applicable.   

 The maximum duration of the probation period is far more limited than for 
fi xed-term contracts. 96  

  Seniority  is calculated by adding all of the temporary assignments the 
worker has carried out for the same user undertaking. 97  

 Clauses preventing the temporary agency worker from being hired directly 
by the user undertaking, 98  as well as clauses preventing the user undertak-
ing from hiring him/her 99  are not valid. The employee must be explicitly 
informed about his/her right to be hired. 
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 100    Art L 131-8(2) CT.  
 101    CSJ, ordonnance, 27 avril 2006.  
 102    Art L 131-8(1) CT.  
 103    Art L 131-9 CT.  
 104    Art L 131-11 CT.  
 105    Art L 131-8(3) CT.  
 106    CSJ, 3e, 21 March 2013, No 37491; CSJ, 3e, 21 March 2013, No 38017.  

 The total duration of a temporary task may not exceed 12 months 
(renewals included), ie only half of the admissible duration for fi xed-term 
contracts. 100  Exceptions exist for seasonal contracts. Moreover, the Min-
ister of Labour may extend the limitation for certain categories of highly 
specialised employees. 

 This limitation for each worker only applies if the assignments are per-
formed at the same user undertaking and with the same temporary work 
agency. In one case, the Court of Appeal 101  noted that the temporary worker 
had worked nearly continuously for the same user undertaking for more 
than 12 months; however, no penalty was incurred, because the contracts 
had been concluded with two different temporary work agencies. 

 The term must usually be set for a specifi c calendar date and can be set for 
the same purposes as for fi xed-term contracts. 102  

 The work assignment contract can be renewed twice. 103  However, it must 
contain a renewal clause. 

 Once a temporary task has been completed, the employer cannot use 
a temporary worker again under a temporary agency work contract (nor 
under a fi xed-term contract) for the same post prior to the expiration of a 
waiting period. 104  The waiting period corresponds to one-third of the dura-
tion of the previous task (renewals included). Exceptions to the waiting 
period are the same as for fi xed-term contracts. 

 If the rules mentioned above are violated, criminal sanctions may apply. 
However, the fi ne of up to EUR 10,000 stipulated by Article L 134-3 CT 
of the Labour Code is rarely applied, because no lawsuits have been fi led. 

 From a civil law perspective, the penalty is a reclassifi cation of the con-
tract, 105  but only if certain restrictions are violated. If the term or total dura-
tion of the contract is not respected, the work assignment contract is deemed 
to be a contract of indefi nite duration. Unlike for fi xed-term employment 
contracts (and for no obvious reasons), the law does not provide for reclas-
sifi cation for other types of infringements (such as missing clauses, excessive 
number of renewals, etc); it is unclear what civil law sanction would apply 
in this case. 

 A reclassifi cation would lead to an indefi nite contract between the tempo-
rary agency worker and the agency; the user undertaking is not involved. 106  
There have been a few court cases on the matter, though very few resulted 
in a reclassifi cation; this might be attributable to a broad interpretation of 
the law by the courts. 
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 107    CSJ, 3e, 10 May 2007, No 30950:  ‘ Ni une  é ventuelle violation de l ’ obligation concer-
nant l ’ indication du nom du salari é  remplac é , ni encore une violation de la r è gle imposant 
 à  l ’ entrepreneur de travail int é rimaire de respecter une p é riode de carence  à  l ’ expiration du 
contrat de mission  é gale au tiers de la dur é e de ce contrat, ne sauraient  ê tre sanctionn é es par la 
requalifi cation du contrat de mission en contrat de travail  à  dur é e ind é termin é e ’ .  

 108    CSJ, 8e, 13 February 2014, No 38846.  
 109    Art L 131-2 and L 131-3 CT.  

 For example, in one case, a temporary agency worker was able to prove that 
he had signed 50 contracts for the same user undertaking and the same activ-
ity as a technical operator over a two-year period. However, after analysing all 
documents, the judges came to the conclusion that although certain legal provi-
sions had been violated, none that would legally imply a reclassifi cation of the 
contract. 107  In another case, the judges noted that the temporary worker had 
continuously worked for the same undertaking as a driver for nearly two years; 
the waiting time between successive contracts had not been respected, but none 
of the successive contracts had exceeded the maximum duration of 12 months; 
the claim for reclassifi cation of the contract was therefore rejected. 108   

   B. Registrations, Licensing, Financial Guarantees, etc  

 Temporary work agencies must obtain special authorisation from the Min-
istry of Labour and must provide a fi nancial guarantee. 109  This guarantee 
has to cover the payment of all salaries and supplements, as well as indemni-
ties, taxes and social security contributions. The professional integrity and 
qualifi cations of the managers is also checked. Only temporary authorisa-
tions are initially issued.  

   C.  Relationship between Temporary Agency Worker and Temporary 
Work Agency  

   (i) Fixed-Term and Part-Time Contracts  

 While the contract between the temporary agency worker and the temporary 
work agency could theoretically be of indefi nite duration, only fi xed-term 
contracts for the duration of each assignment are concluded in practice. 

 The contract can be a full- or part-time contract.  

   (ii) Rights and Obligations/Liability  

 The temporary work agency pays the salary of the temporary worker as well 
as the social security contributions and taxes. The social minimum wage 
( salaire social minimum ) as well as the principle of non-discrimination must 



Atypical Employment Relationships: The Position in Luxembourg 543

 110    Art L 131-16 CT; Art 13.1. of the collective agreement for temporary workers: R è gle-
ment grand-ducal du 10 juin 2014 portant d é claration d ’ obligation g é n é rale de la convention 
collective de travail du 28 mars 2014 applicable aux travailleurs int é rimaires des entreprises de 
travail int é rimaire, conclue entre la Fedil Employment Services (FES), d ’ une part et les syndi-
cats OGB-L et LCGB, d ’ autre part.  

 111    Art L 131-17 CT.  

be respected (see below under IV.E.(i)). The user undertaking cannot be 
held liable for unpaid wages. As the offi cial employer, the temporary work 
agency is also responsible for all administrative obligations.  

   (iii) Dismissal Protection  

 The work assignment contract can be terminated with immediate effect 
( r é siliation avec effet imm é diat ) either by the temporary work agency or 
by the temporary worker, if very serious grounds ( motif grave ) arise, ie for 
serious misconduct by either party. 

 The possibility to ordinarily (ie with a period of notice;  r é siliation avec 
pr é avis ) terminate a work assignment contract is not given. It is a fi xed-
term agreement that both parties must respect until it expires. If one of the 
parties decides to cancel the contract (without the existence of very serious 
grounds), it is liable to the other party: 

 —    The temporary work agency would have to pay the wages due until the 
agreed date for the completion of the task, but (generally) limited to 
two months ’  salary. 110   

 —   The temporary worker would have to pay the actual and proven loss 
caused to the temporary work agency, but (generally) limited to one 
month ’ s salary. 111      

   D.  Relationship between Temporary Agency Worker and User 
Undertaking  

   (i) Legal Type of Relationship  

 No contract is signed between the worker and the user undertaking. There is 
no legal provision nor any case law or doctrine on how this factual relation-
ship might be legally classifi ed.  

   (ii) Rights and Obligations/Liability  

 The user undertaking must guarantee fair and decent working conditions 
for the temporary worker, especially with reference to occupational health 
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 112    Art L 131-12 CT.  
 113    Art L 121-9 CT.  
 114    The national courts decided to not follow French case law on the limitation of civil 

 liability between an employee and third parties; CSJ, 24 February 2010, No 33995.  
 115    Art L 312-3(7) CT.  
 116    Art L 131-4 CT.  

and safety; 112  the agency cannot be held responsible in this respect. The user 
undertaking has no payment obligation towards the temporary worker. 

 The issue of civil liability towards the user undertaking is more complex. 
A permanent employee is only responsible towards the employer in case of 
gross negligence or wilful misconduct, 113  whereas s/he remains fully respon-
sible towards third parties. 114  Article 14.4 of the collective agreement is 
applicable to temporary work and extends this limitation of civil liability 
to temporary workers; even if the user undertaking is a  ‘ third party ’  from 
a legal point of view, the employee can only be held responsible in case of 
gross or wilful misconduct.  

   (iii) Health and Safety  

 During the assignment, the user undertaking is responsible for the worker ’ s 
occupational health, hygiene and security, as well as all other (legal, contrac-
tual, administrative) regulations on employment conditions and employee 
protection. 

 Article 8 of the collective agreement for temporary workers asserts that 
temporary workers are entitled to the same safety equipment as the user 
undertaking ’ s permanent staff. The user undertaking has to provide ade-
quate equipment. If the temporary worker uses his/her own tools or equip-
ment, compensation must be paid. 

 The employee representatives in charge of occupational health and safety 
must be informed about every temporary agency worker hired. 115    

   E. Relationship between Temporary Work Agency and User Undertaking  

 The relationship between the temporary work agency and the user under-
taking is regulated by the labour supply contract ( contrat de mise  à  disposi-
tion ). 116  This is a commercial contract between the user undertaking and the 
temporary work agency. Litigation relating to this contract must be brought 
before the commercial court. 

 The contract must be concluded in writing at the latest within three work-
ing days after the commencement of the temporary worker ’ s assignment. It 
must contain certain clauses, such as the reason why a temporary worker is 
needed, the required professional qualifi cations, the date and location of the 
assignment and the salary paid by the user undertaking to its employees with 
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 117    Art L 131-13 CT.  
 118    CSJ, 3e, 11 October 2012, No 37187; CSJ, 8e, 16 February 2012, No 36749; CSJ, 8e, 

9 June 2011, No 35901; CSJ, 3e, 12 December 2013, No 38684; CSJ, 3e, 12 December 2013, 
No 37685.  

 119    CSJ, 8e, 8 March 2012, No 36504; CSJ, 8e, 9 June 2011, No 35901.  
 120    CSJ, 3e, 14 March 2013, No 38706; CSJ, 3e, 2 May 2013, No 36926.  

the same or an equivalent qualifi cation. Moreover, the principle of freedom of 
contract applies. The remuneration paid to the temporary work agency by the 
user undertaking can be freely agreed upon; there are no rules or limitations.  

   F. Rights and Status of Temporary Agency Worker  

   (i) Equal Treatment  

 As regards  remuneration , temporary workers must be paid at least the wages 
due to the permanent employees of the user undertaking, after completing 
their probation period, if they have the same or equivalent qualifi cations, 
and must be hired under the same conditions as permanent workers by the 
user undertaking. 117  If there is no comparable employee, the comparison 
shall be based on the collective agreement or on the wages being paid for the 
same type of work in other companies in the relevant industry. 

 Article 10.1. of the collective agreement for temporary workers specifi es 
that the temporary worker ’ s salary must include all wage components paid 
in the user undertaking, including occasional wages such as bonuses and 
supplementary payments such as lunch vouchers ( ch è que-repas ) or travel 
reimbursements ( frais de d é placement ) under the same conditions as those 
applicable in the user undertaking. Article 10.4. states that the temporary 
work agency must be notifi ed of any salary increases at the user undertak-
ing that take place during the temporary worker ’ s assignment and applied 
immediately to the temporary worker; this also applies to changes in pre-
miums for overtime, night work, work on Sundays or public holidays, etc. 

 Case law states that the principle of equal pay must be interpreted 
broadly and that it applies to all forms of remuneration. 118  However, in 
practice, only very few cases involving temporary agency work have been 
heard, and most of the claims did not succeed. As the claimant bears the 
burden of proof, s/he has to provide information on the wages paid at the 
user undertaking — information that is nearly impossible to obtain. A fi rst 
challenge is thus to identify comparable employees and to collect informa-
tion on their level of remuneration. Furthermore, in the few cases that have 
been brought before the court, the Court of Appeal adopted a restrictive 
approach. For example, it was decided that the payment of a bonus in the 
user undertaking would only be due to the temporary worker if s/he was 
working on the day the bonus was paid out. 119  The same was decided for a 
one-off premium granted by a collective agreement. 120  
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 121    Projet de loi No 3446 portant r é glementation du travail int é rimaire et du pr ê t temporaire 
de main-d ’  œ uvre, Commentaire des articles, p 14.  

 122    Art L 131-15 CT.  
 123    Art L 411-1 (2) CT.  
 124    Art L 413-6 CT.  
 125    Art. 413-6 para 2 CT.  
 126    Art L 134-1 CT and L 414-3(3) CT.  

 Luxembourg ’ s law does not cover any salary increase or extra payment 
for temporary or precarious contracts, such as the French  ‘  prime de pr é-
 carit é   ’ ; the social security contributions are the same as for all other types 
of contracts. 

 Temporary workers must have access to  collective facilities  under the 
same conditions (especially to the canteen facilities and transport, but also 
to showers, changing rooms, breakrooms or company-owned libraries 121 ) 
as the employees employed by the user undertaking. 122   

   (ii) Other Matters  

 N/A   

   G.  Information and Consultation/Representation of Temporary Agency 
Worker  

 Temporary agency workers are taken into account when calculating the user 
undertaking ’ s total staff, by calculating the average number over 12 months, 
unless they have been hired for replacement purposes. 123  They are not 
eligible and do not vote in elections for representatives within the user 
undertaking. 124  However, they have the right to address and consult the 
representatives in the same way as any other permanent employee. 125  

 The representatives must be consulted when the employer intends to use 
temporary agency workers, and the representatives have the right to review 
the contracts of assignment. 126   

   H. Strikes  

 The right to strike does not differentiate between temporary agency workers 
and any other workers. The right to strike is strictly regulated in Luxembourg. 
A conciliation procedure must be implemented before any strike can take 
place. Furthermore, according to case law, strikes must be based on an occu-
pational claim. The strike must always be directed against the employer, ie 
against the temporary work agency and not the user undertaking. 
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 127    Art L 122-1(2) and L 131-4(1) CT:  ‘ Sont notamment consid é r é s comme t â che pr é cise 
et non durable  …  le remplacement d ’ un salari é  temporairement absent ou dont le contrat de 
travail est suspendu pour des motifs autres qu ’ un confl it collectif de travail ’ .  

 128    Art 14.3. of the collective agreement:  ‘ Les entreprises de travail int é rimaire s ’ engagent  à  
ne pas mettre des travailleurs int é rimaires  à  la disposition d ’ un utilisateur pour remplacer des 
travailleurs gr é vistes ’ .  

 129    R è glement grand-ducal du 10 juin 2014 portant d é claration d ’ obligation g é n é rale de la 
convention collective de travail du 28 mars 2014 applicable aux travailleurs int é rimaires des 
entreprises de travail int é rimaire, conclue entre la Fedil Employment Services (FES), d ’ une part 
et les syndicats OGB-L et LCGB, d ’ autre part.  

 In practice, strikes are extremely uncommon in Luxembourg. For tem-
porary agency workers, who work for multiple undertakings and are less 
unionised, the question of their right to strike seems to be very theoretical. 

 As for fi xed-term contracts, it is prohibited to use temporary workers as 
substitutes in case of strikes. 127  The collective agreement also states that 
temporary work agencies must commit themselves to not hire out workers 
as substitutes in case of strikes. 128   

   I. Collective Bargaining Agreements Deviating from Statutory Provisions  

 A collective agreement establishes the general working conditions for tem-
porary agency workers. 129  It has been declared to be of general application 
to all temporary work agencies; its territorial scope is the entire territory of 
the Grand-Duchy. 

 Most of the provisions in the collective agreement have simply been cop-
ied from the Labour Code or do not go beyond the legal obligations. Some 
articles provide additional protection, such as the principle of equal treat-
ment that is more precisely elaborated, some additional clauses on public 
holidays, and the principle that a temporary agency worker is entitled to 
refuse to work overtime. 

 An important bargaining achievement is the implementation of a separate 
body, fi nanced by temporary work agencies (0.6 per cent of staff expenses) 
to offer professional training to temporary agency workers ( Fonds de for-
mation sectoriel pour l ’ Int é rim ).   

 




