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( 2017 )     Transnational Legal Theory    79    ,      Ester   Herlin-Karnell   ,  ‘  Two Conceptions of Justice in EU 
Constitutionalism. The shaping of security law in Europe  ’  (  Amsterdam  ,  VU University of Amster-
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Prism of Constitutionalism: Why the EU Needs a Grammar of Justice to Improve Its Legitimacy 
WZB ’ , discussion paper, SP IV 2014 – 801, Berlin  ( 2014 )  .  
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 Introduction     

   I. THE IDEA OF THE BOOK  

 THIS BOOK1 EXPLORES the implications of freedom as a non-domination-
oriented view for understanding EU security regulation and its consti-
tutional implications. When I began writing this book, the European 

Schengen system was under extreme pressure, from recent terrorist attacks 
across Europe to the refugee and migration  ‘ crisis ’  which escalated in 2015 and 
has developed into an extreme challenge both to tackle and to resolve. It seemed 
as if the idea of exploring a constitutional theory for the Area of Freedom, 
Security and Justice (AFSJ), would be something of a utopian project. Yet the 
expanding EU security agenda is at present often advanced through the path of 
administrative law, in contrast to the constitutional trajectory. Add to this the 
prolonged financial crisis that began in 2007/08, which continues to cast a long 
shadow on the future development of EU integration, and which suggests that 
Europe needs to  ‘ re-invent itself ’  beyond the sphere of economics. Therefore, 
it is precisely because of the current uncertainties regarding the progress of 
the EU and the constitutional law project that a constitutional take on the 
AFSJ is of particular importance. This book zooms in on the concepts of non- 
domination and justice theory in the context of the trajectory of the AFSJ. 
The book discusses what the AFSJ means, and why it represents a fascinating 
example of contemporary constitutional law with interacting layers of security 
regulation, human rights law and transnational legal theory at its core. 

 Specifi cally, the book takes as its starting point the claim that the European 
AFSJ is currently being constructed through the notion of security, while simul-
taneously being mainstreamed with the EU legal constitutional framework. 
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  2         Alon   Harel   ,   Why Law Matters   (  Oxford  ,  Oxford University Press ,  2014 )  .  
  3    ibid.  
  4         Rainer   Forst   ,   Justifi cation and Critique:     Towards a Critical Theory of  Politics   (  Cambridge-
Malden MA  ,  Polity Press ,  2014 )  .  

This poses challenges as to what kind of security the EU specifi cally sets out to 
establish, and how it can be reconciled with the notions of freedom and justice. 
The book serves the purpose of critically examining and exploring the impact 
of a justice-oriented approach in the AFSJ sphere by linking the long-standing 
debate on justice to what specifi c justifi cation the EU owes to both the citizens 
and the Member States when enacting new security-dominated legislation. But 
fi rst I should explain what I mean by an AFSJ. In legal terms, the EU sets out 
to establish an AFSJ (Article 3 TEU and Article 67 TFEU) and this domain 
concerns security issues, border control, anti-terrorism law and crime, and hence 
embodies a new and sensitive fi eld in the EU, one which is currently being trans-
formed from largely being an isolated justice and home affairs space, to that of 
a European security regulation hub. The work assesses the AFSJ through the 
lens of constitutionalism, by fi rstly constructing the building-blocks for under-
standing security regulation in Europe and, secondly, by looking at the practical 
legal examples of security regulation, counter-terrorism and criminal law, and 
migration law, as representing salient examples of policy areas that need to be 
tackled through the prism of justice. The book sets out to argue that the balance 
between freedom, security and justice, and how this balance is being struck, is a 
question that is best approached through the framework of constitutionalism. 2  
I will try to tell the story of the development of the AFSJ, and why a theoretical 
and legal theory understanding of it is lacking, and go on to address the issue of 
how it could be improved and/or achieved. 

 The book suggests, borrowing from Alon Harel and others, that the 
republican vision of freedom as non-domination is in line with the global 
constitutionalism project individuals do not live  ‘ at the mercy ’  of national 
constitutions. 3  In Harel ’ s view, freedom does not merely require that rights be 
not violated; it also demands that these rights be publicly recognised, in which 
the global norm contributes to freedom from static constitutions. This book 
sets out to use a similar template of the value of constitutionalism as its starting 
point. It does this by adopting the benchmark of freedom as non-domination in 
order to view justice as  ‘ non-domination ’  in the AFSJ context, and how it could 
be achieved through attention to a right to justifi cation in the AFSJ setting. The 
right to justifi cation, then, and in line with Rainer Forst ’ s theory, is intimately 
connected to justice-centred reasoning, and allows individuals equality and the 
right to justifi cation for any decisions that concern them. 4  The book builds on 
this and goes on to argue that there is a connection between the notions of 
justice and justifi cation, and explains why their full comprehension enhances 
the legitimacy of the EU ’ s AFSJ project. It argues that the notion of justice, 
despite its contested nature, offers a helpful lens for viewing the AFSJ as part of 
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  5         John   Rawls   ,   A Theory of  Justice   (  Cambridge MA  ,  Harvard University Press ,  1971 )   discussed 
in      John   Simmons   ,   Justifi cation and Legitimacy:     Essays on Rights and Obligations   (  Cambridge  , 
 Cambridge University Press ,  2001 )  5 – 8   .  
  6    Simmons (ibid), and see, also,      Andrea   Sangiovanni   ,  ‘  On the Relation Between Justice and Legiti-
macy: A Framework for the EU ’ , paper presented at the workshop Towards a Grammar of Justice 
in EU Law ,  6 – 7 November 2014   , at the VU Centre for European Legal Studies and Access Europe 
Workshop.  
  7        Simmons  ,   Justifi cation and Legitimacy   ( 2001 )  5 – 6   .  
  8          Rainer   Forst   ,  ‘  Transnational Justice and Democracy :  Overcoming Three Dogmas of Political 
Theory  ’   in     Eva   Erman    and    Sofi a   N ä sstr ö m    (eds),   Political Equality in Transnational Democracy   
(  Basingstoke  ,  Palgrave Macmillan ,  2013 )  41 – 59    .  

the EU constitutional landscape. In addition, it contends that we need to analyse 
the notion of justice in the AFSJ by starting from the position of security as 
domination. 

 But what does it mean to refer to the concept of justice in this context ?  For 
John Rawls, justice is a condition that requires that everyone be allocated a fair 
share of the benefi ts in society if people are to be bound by an obligation of a 
fair share (the  ‘ Duty of Fair Play ’ ). 5  According to this view, the benefi ciary has an 
obligation to provide a fair return. 6  However, Rawls argued that only when the 
system is just can obligations of fair play apply. For him, we can never be bound 
to support or comply with unjust arrangements. 7  Thus, while justice is a highly 
contested concept, this book argues that it is nonetheless still a useful one. After 
all, how could the EU construct an AFSJ space without a shared sense of justice 
and solidarity ?  Why should justice be debated at EU level at all, rather than in 
the different spheres of justice of the Member States themselves, one may legiti-
mately ask ?  It is true that Rawls, when constructing his basic structure of society, 
did not explicitly discuss justice in the global, or even in the international, arena. 
As Forst argues, though, there is good reason to believe that Rawls ’  theory of 
justice could be extended beyond the nation state, provided that we have the 
right constitutional toolkit to do so. 8  Central to this tool kit is the link not only 
between justice and justifi cation, but also with that of legitimacy. Hence, the 
question of legitimacy will run like a thread throughout the book and it will 
be suggested that the constitutional structure  –  properly understood  –  could be 
anchored in a holistic reading of the AFSJ in which it is seen as part of the EU 
constitutional venture and with several global elements. More over, by looking at 
the meaning of  ‘ non-domination ’  as a realisation of justice, as I argue through-
out this book, this will help us to link the rather abstract right to justifi cation to 
the more  ‘ concrete ’  proportionality test, and will confi rm the need for both ex 
ante and ex post checks of the EU legislative domain.  

   II. THE STRUCTURE OF THE BOOK  

 In this section, I will set out the structure and underlying idea of the book in more 
detail. The book seeks to construct a normative framework for  understanding 
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  9         Aharon   Barak   ,   Human Dignity:     The Constitutional Value and the Constitutional Right   
(  Cambridge  ,  Cambridge University Press ,  2015 )  .  
  10    See       Mattias   Kumm   ,  ‘  Constitutionalism and the Cosmopolitan State, An Integrated Conception 
of Public Law  ’  ( 2013 )  20      Indiana Journal of  Global Legal Studies    605 – 28    .  
  11    See, for example,       Kaarlo   Tuori   ,  ‘  A European Security Constitution ?   ’   in     David   Jenkins   ,    Amanda  
 Jacobsen    and    Anders   Henriksen    (eds),   The Long Decade:     How 9/11 Changed the Law   (  Oxford  , 
 Oxford University Press ,  2014 )   ;      Christian   Kaunert   ,    Sarah   L é onard    and    Patryk   Pawlak    (eds),   Euro-
pean Homeland Security:     A European Strategy in the Making ?    (  Abingdon  ,  Routledge ,  2012 )  ; 
     Massimo   Fichera    and    Jens   Kramer    (eds),   Law and Security in Europe:     Reconsidering the Security 
Constitution   (  Cambridge  ,  Intersentia ,  2013 )  ,      Cian   C Murphy   ,   EU Counter-Terrorism:     Pre-Emption 
and the Rule of  Law   (  Oxford  ,  Hart Publishing ,  2012 )  .  

the parameters of the AFSJ. As already mentioned, in so doing, the book aims 
to use the notion of non-domination as the normative grounding by which to 
understand the emerging AFSJ space by linking it to the function of justifi cation 
in the EU security context. Hence, the book charts the broader contexts of justi-
fi cations beyond the nation state, and asks what conclusions we can draw from 
them in the setting of the AFSJ. In doing so, the book critically examines and 
explores the impact of a justice-oriented approach to the AFSJ. 

 A constitutional structure, as Aharon Barak explains, creates the required 
nexus between constitutional language and the implications inferred from it. 9  
The constitutional structure is then based upon a constitution ’ s architecture. 
At its heart, the EU has its constitutional construction in its commitment to 
human rights, democracy and the rule of law. As Mattias Kumm has argued, 
the constitutional character of EU law should be understood as a debate about 
how to understand the conditions of constitutional legitimacy and European 
authority. 10  Moreover, a constitutional thinking of justice goes to the heart of 
the question of how to address the current EU crisis and the increasing demands 
for an improved democratic yardstick and  ‘ better regulation ’ . But most impor-
tantly for this project, it explores the constitutional structure of the AFSJ and 
what justice means in a security-related context. 

   A. Part I  

 Part I of the book explains the constitutional make-up of the EU and places 
the AFSJ project within the wider EU constitutional context. It does so by 
briefl y outlining how much of the EU venture is crisis-driven, and how the many 
layers of EU integration are interrelated and overlapping. It situates the book 
within both the context of the broader European political landscape and the 
many constitutional challenges that the EU is currently facing. This part of the 
book is theory-oriented in that it uses the EU security discourse to demonstrate 
that, when measuring freedom against the benchmark of non-domination, 
the EU ’ s security measures are presently close to what could be character-
ised as  ‘ domination ’ . This is necessary in order to supply the normative base 
upon which the AFSJ components follow. After all, much of the EU ’ s action is 
grounded in a preventive approach through the use of a security vocabulary. 11  
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  12    See, for example,      Philip   Pettit   ,   On the People ’ s Terms:     A Republican Theory and Model of  
Democracy   (  Cambridge  :  Cambridge University Press ,  2012 )  .  
  13    On critical justice in legal context, see      Sionaidh   Douglas-Scott   ,   Law after Modernity   (  Oxford  , 
 Hart Publishing ,  2013 )   and      Andrew   Williams   ,   The Ethos of  Europe:     Values, Law and Justice in the 
EU   (  Cambridge  ,  Cambridge University Press ,  2010 )  ; see, also,      Rainer   Forst   ,   The Right to Justifi ca-
tion:     Elements of  a Constructivist Theory of  Justice   (  Chichester-New York  ,  Columbia University 
Press ,  2012 )  .  
  14    See, for example,      John   Rawls   ,   A Theory of  Justice  , rev edn (  Cambridge MA  ,  Harvard University 
Press ,  1999 )  , and see below for further literature review in ch 3.  

This is achieved by setting out the key concepts in, predominantly,  republican 
theory as being particularly relevant in the security context. 12  This intro-
ductory part then discusses what this means in both the concrete AFSJ 
context and in the EU setting more broadly by discussing the question 
of non-domination in the specifi c setting of legitimacy, and addresses how the 
two questions are related. The introduction sets out the legal and political set-up 
of the AFSJ and the broader questions that it asks. The second chapter looks 
at the theoretical parameters for understanding non-domination in political 
theory, and how it could be translated to the EU-AFSJ context by turning to 
security regulation. These chapters lay the groundwork for the Part II, which 
looks at why the question of justice is tied to the right to justifi cation and the 
legitimacy process.  

   B. Part II  

 Part II scrutinises what it means to speak of an AFSJ area that both respects 
and fosters a common sense of justice. It explains why justice, both in the AFSJ 
context and beyond, should be seen as a constitutional question and not merely 
as an administrative concept of the right to access to justice in concrete court 
cases. 13  In other words, the chapter argues that justice, as an overall ambition, 
should be refl ected in the overall architecture of the AFSJ project. In doing so, 
the chapter looks at the contested concept of justice and discusses the question 
as to how justice could become more than simply an administrative notion. In 
addition, the chapter investigate the idea of a constitutional concept of justice, 
and explores it in the context of rights-based judicial review and explains why 
constitutionalism matters for the construction of an AFSJ. Moreover, this part 
of the book examines the connection between justice and justifi cation, and 
explains why their full comprehension enhances the legitimacy of the AFSJ 
project. This part is, admittedly, fairly abstract, in that it scans the main theoret-
ical issues and scholarship 14  for understanding justice and justifi cation (details 
in chapter three), but the questions outlined in this part of the book will be 
applied to the practical examples supplied in Part III.  Chapter four looks more 
concretely at the link between justice and justifi cation, and how these could be 
translated in the idea of proportionality. In particular, this part sets out to argue 
that the theoretical grounding of the right to justifi cation, and its clear link to 
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justice reasoning in the AFSJ context, could and should be linked to the practical 
use of the principle of proportionality in EU law (which is practice-dependent). 
In addition, it argues that proportionality   –  in broader constitutional terms  –  
is  best seen as an overarching principle for understanding the constitutional 
conundrums facing the AFSJ. The AFSJ security focus is assessed against the 
yardstick of reasonable disagreement and the question of which justifi cations 
are  ‘ good enough ’  by turning to the principle of proportionality. Hence, the 
book looks at proportionality both as a mechanism and as a method, and, as 
such, one which is closely associated with the rule of law  –  in order to under-
stand good governance and the underlying architectural balance. In advancing 
this argument, I set out to demonstrate the actual implications and need for an 
increased use of proportionality in AFSJ cases, which unites the desire for justice 
as an expression of the general right of justifi cation with the EU regulatory 
endeavour to ensure good governance in a broad sense.  

   C. Part III  

 Part III looks explicitly at how the EU principle of proportionality might serve 
as a principle for balancing freedom, security and justice, by examining the 
recent important cases that add to the understanding of the AFSJ and its consti-
tutional signifi cance. 

 Specifi cally, this part uses proportionality as a method for testing the 
 robustness of the reasons given in decision-making, in terms of both legislation 
and adjudication. Chapter fi ve explores these questions through a mixed norma-
tive and empirical approach. It uses a case study (or hands-on approach). In 
doing so and thereby testing the propositions outlined in this project, the book 
turns to two areas as useful testing grounds for the implications of constitu-
tional justice in the AFSJ. It examines two areas, admittedly moving targets, of 
particular importance: the EU ’ s response to the refugee/migration crisis, and the 
ongoing EU fi ght against terrorism and crime. The practical cases are supplied 
as illuminating examples of the delicate question of justice and justifi cation, 
and the quest for legitimacy. 

 Both examples seriously challenge the EU ’ s legitimacy claim. The chapter 
also tentatively discusses the extent to which the Charter of Fundamental Rights 
successfully provides the groundwork for a right to justifi cation in EU decision-
making, particularly with regard to how the proportionality principle is applied. 

 Chapter six addresses the diffi cult question of how the constitutional 
 framework outlined in this book works when applied in the multi-speed context, 
in which not all the Member States are on board the EU ship of integration. 
This means that AFSJ co-operation operates in an archipelago-like landscape. 
For example, the UK and the Republic of Ireland have an option to opt into 
the AFSJ legislation, but have, as their default choice, an exemption from AFSJ 
legislation (although the UK is leaving the whole EU project, it has signalled its 
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  15    The United Kingdom ’ s exit and the new partnership with the European Union available at: 
  https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
fi le/589191/The_United_Kingdoms_exit_from_and_partnership_with_the_EU_Web.pdf  .  
  16        Douglas-Scott  ,   Law after Modernity   ( 2012 )   and on the history of the AFSJ, e.g. Massimo. 
Fichera, “Sketches of a Theory of Europe as an Area of Freedom, Security and Justice”, in 
M. Fletcher, E. Herlin-Karnell and C. Matera (eds), The EU as an Area of  Freedom, Security and 
Justice, ( Abingdon: Routledge, 2016), Chapter 3, pp. 34–56.  
  17         Itamar   Mann   ,   Humanity at Sea: Maritime Migration and the Foundations of  International 
Law   ( Cambridge, Cambridge University Press   2016 )  ;       Martti   Koskenniemi   ,  ‘  Constitutionalism as 
 Mindset :  Refl ections on Kantian Themes about International Law and Globalization  ’  ( 2007 )  8   
    Theoretical Inquiries in Law  ,  9, 35 – 36    .  

interest in remaining in security co-operation). 15  Denmark has opted out from 
the whole AFSJ acquis. How can this fragmented landscape be kept (and hang) 
together and contribute to the establishing of an AFSJ area within a constituent 
framework of constitutional rights ?  There are two concerns here: legitimacy; 
and constitutional rights. Does constitutionalism pre-suppose a global or 
European environment ?  Expressed differently, the chapter briefl y assesses the 
distinctive character of proportionality in this regard as a balancing mechanism. 
It discusses it in the broader framework of differentiated integration looking at 
it in order to place the AFSJ in context. 

 Chapter seven sums up the argument.   

   III. WHY CONSTITUTIONALISM MATTERS 
FOR CONSTRUCTING THE AFSJ SPHERE  

 Before exploring the questions as outlined above, perhaps it is warranted to 
discuss briefl y why constitutionalism is important here. This section sets out 
the development of the AFSJ by exploring it from the perspective of constitu-
tional law and the need for a clarifi cation of what kind of AFSJ space could 
adequately ensure justice. The hope is to demonstrate that a turn to justice as 
a theoretical concept could help the EU in framing the questions that it ought 
to be asking and, as such, are needed for the development of the AFSJ domain. 
A constitutional reading of justice would then be one that integrates Treaty-
based values, such as a high level of human rights, with a critical reading of the 
rule of law. 16  This could usefully be referred to as a constitutionalised vision of 
justice for the AFSJ. At its core, the question relates to the connection between 
a theoretical understanding of justice and the practical implications that it has 
as a governance device for AFSJ matters, via, for example, the operation of the 
mutual recognition and the assumption of EU mutual values and trust which 
carries the AFSJ forward in the integration process. However, perhaps it should 
be mentioned that some scholars, such as Martti Koskenniemi, largely reject 
the terminology of values and argue that, instead of assuming that values exist, 
such values must be reached through public political discourse. 17  The risk of 
a kind of  jus cogens -related (that certain legal rules cannot be contracted out) 
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  18    Mann (ibid) 223 – 25.  
  19         Peter   L Lindseth   ,   Power and Legitimacy, Reconciling Europe and the Nation-State   (  Oxford  : 
 Oxford University Press ,  2010 )  .  
  20         Liav   Orgad   ,   The Cultural Defense of  Nations:     A Liberal Theory of  Majority Rights   (  Oxford  , 
 Oxford University Press ,  2015 )  212 – 13   .  
  21         John   Rawls   ,   Justice as Fairness:     A Restatement   (  Cambridge MA  ,  Harvard University Press , 
 2001 )  . And see Alon Harel,  Why Law Matters  (2014).  
  22    Arthur Ripstein would describe this as the obligations of individuals who go to another state 
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Freedom:     Kant ’ s Legal and Political Philosophy   (  Cambridge MA  ,  Harvard University Press ,  2009 ) 
 298   ; see also John Simmons,  ‘ Human Rights World Citizenship ’ , in Simmons (n 5) 195 – 96, also 
discussed in Ripstein.  
  23    Rawls,  Justice as Fairness  (2001); see, also,      Rainer   Forst   ,   Justifi cation and Critique:     Towards a 
Critical Theory of  Politics   (  Cambridge-Malden MA  ,  Polity Press ,  2014 )  3   .  
  24         Yirmiyahu   Yovel   ,   Spinoza and Other Heretics: The Marrano of  Reason  , Vol  1  (  Princeton NJ, 
Princeton University Press  ,  1989 )  13   .  

 vocabulary of human rights, as Itamar Mann observes, is that dominant actors 
could use such a framework to impose their own values. Mann still argues that 
the very existence of human rights imposes on members of humanity the duty 
to enforce human rights. But when responsibility falls on everyone ’ s shoulders, 
as he points out, no one ends up accepting individual responsibility. 18  Ironically, 
and despite the solidarity principle in EU law, in the European context, only 
some Member States have shown a political willingness to solve the migration 
crises at EU level, and thus solidarity in an EU context remains extremely vague. 

 What, then, is the point of constitutionalism in a security-dominated AFSJ ?  
Should we not focus more on accountability as inherent in the administrative 
law project of the EU, which is undoubtedly an extremely important task for the 
EU ?  Perhaps this would fi t the current model of EU security regulation better 
than that of a constitutionalist world view of the EU ?  19  

 Before addressing the meta level, however, we need to know what constitu-
tionalism is proper. It is often said that national constitutionalism is justifi ed for 
at least two reasons. 20  First, it is based upon consent and hence the decision to 
become a citizen of a particular state means that one accepts the constitutional 
essentials of that state. Secondly, the idea of constitutionalism is based upon 
fairness, democratic values, the rule of law and protection of human rights. 21  
A constitution in this context means a set of fundamental principles and insti-
tutions according to which a state is organised. In the EU context, which is a 
supranational organisation, constitutional essentials are coupled to the consti-
tutional structure of the EU. 22  Moreover, the idea of justice forms an integral 
part of the constitutional structure of the AFSJ. Specifi cally, the idea of justice 
within the AFSJ is coupled with the notion of justice seen as non-domination, 
as will be explored in more detail in chapter two below. 

 Justice, then, is, from this perspective, the new key to understanding the very 
survival of the EU venture. But, while justice, according to Rawls, is the fi rst 
virtue of the basic structure of society, 23  Hegel famously said that the clash of 
justice with justice defi ned tragedy. 24  While the EU is facing an ongoing drama 
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in terms of various constitutional crises, Europe has had to tackle serious injus-
tices throughout its history. 25  The phenomenon of EU justice would, by and 
large, seem to be an evolving process.  

   IV. INTRODUCTION TO THE CONTESTED CONCEPT 
OF JUSTICE AND THE EU SECURITY STATUS QUO  

 The importance of a secure society is undeniable but, if there is too much secu-
rity, can there still be justice ?  For about a decade now, the EU ’ s internal security 
mission, in line with global trends, has dominated the policies of the AFSJ as an 
expression of the fi ght against terrorism. The signifi cance of achieving security 
has spilled over to the more general ambition of a market-based approach to 
the EU ’ s fi ght against crime and the fi nancing of terrorism, which, in turn, has 
led to a preventive approach, a coupling of the market-based approach within 
the internal market with that of the AFSJ and the achieving of security through 
penal measures. 26  These are only brief examples, but at their core there is an 
innate need for the EU to work out a strategy for the AFSJ. It is true that the EU ’ s 
multi-annual AFSJ programmes and the plans set out in these ambitious agen-
das refl ect a wish among EU institutions to be fi rm about the future application 
of the rule of law. 27  However, there is a striking absence in the political discus-
sion on how to shape this area and what justice can add to the debate. 

 As indicated above, Forst argues that there is good reason to believe that 
Rawls ’  theory of justice could be extended beyond the nation state, provided 
that we have the right constitutional toolkit to do so. 28  While it might seem 
politically na ï ve, in the current European climate, to claim a cosmopolitan-
based justice, 29  and while some  ‘ old ’  Member States still have problems with 
 ‘ new ’  Member States, the conception of justice could still inform the European 
Treaty-based interpretation of what it means to refer to solidarity. It is precisely 
here that a justice defi cit exists, and it is here that the question of what kind 
of justifi cation the EU owes to those on its territory becomes a burning issue. 
The impact of a constitutional meaning of justice and the extent to which it 
could function as a visualising tool for remedying some of the problems facing 
the EU in the current wave of populism and disintegrative tendencies in the 
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Member States remains a considerable challenge and dilemma for the cons-
truction of the AFSJ. 30  Justice, in this sense, is critical, in that it insists on more 
than an empty assertion of justice and involves more than mere procedure. 31  
In legal terms, these values may be deduced from the Charter and the preamble 
of the EU Treaty. 

 Recently, a debate has taken shape with regard to the application of  ‘ justice ’  
as a possible substitute for the lack of democratic credentials in the EU space. 
J ü rgen Neyer has argued, more specifi cally, that the EU, as a transnational 
feature, cannot live up to its democratic credentials, and that the main demo-
cratic defi cit lies with the Member States, not with the EU. In trying to cure this 
seemingly terminate EU illness, Neyer sets out to  ‘ borrow ’  concepts from Forst ’ s 
theory of the right to justifi cation and justice philosophy as a better template for 
non-state law than that of democracy. 32  In Neyer ’ s view, the EU would be better 
off by not focusing so much on the basic demand for democracy, which is some-
thing it cannot live up to anyway, and, instead, leaving it to the Member States to 
 ‘ tick that box ’ . He argues that the EU does not have a monopoly on power and 
has no political equality, which makes it fundamentally fl awed as a state entity 
and hence able to  ‘ escape ’  or avoid state measurements. 33  Yet even an  ‘ amended ’  
version of the EU project, ergonomically designed for post-national law, still has 
to comply with basic democratic principles. 

 In the light of the EU ’ s promise to establish an AFSJ, too strong a focus 
on security appears to be highly problematical. Nevertheless, the EU ’ s security 
mission equally follows from the ambitions set out in the Treaty, since the EU 
promises to ensure a high level of security even where there is no clear division 
between internal and external security (Article 3 TEU and Article 67 TFEU). 
The focus on security, has to a great extent overshadowed the need to ensure 
due process rights within the EU. And, although the EU is currently improving 
the situation for suspects by adopting legal safeguards, and the Court of Justice 
has from time to time handed down rulings in favour of the individual, this is 
currently not enough for the AFSJ, which places equal value on all of its compo-
nents of freedom, security and justice. Security has largely functioned as an 
identity-building power, which has largely shaped Europe with regard to secu-
rity governance. As Karlo Tuorli puts it: war and crime, external and internal 
security, are hard to keep separate in combating terrorism, which leads to the 
emergence of a security constitution. 34  Similarly, I have previously pointed to 
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the emergence of a preventive regime, increasingly mainstreamed with EU law 
on general market construction. 35  Indeed, much of the EU ’ s involvement has 
been centred on the need to secure a high level of security, which is refl ected 
in the basic market rationale in the EU in which the achievement of security 
is part of the market focus. It is a confi rmation of the many different layers 
that underlie the AFSJ; how the external and internal security features interact  –  
making the application of mainstream constitutional principles in the AFSJ a 
particularly diffi cult task for the EU legislator. The latter concern is shared by 
many political scientists, who have described the EU state of play as one of a 
European homeland security in the making. 36  

 So security seems currently to dominate the AFSJ project. 37  Indeed, famously, 
for Hobbes, the whole point of the political enterprise is security. It is for security 
against each other and security against outsiders that we set up the sovereign. 38   

   V. JUSTICE, EU LEGAL DEBATE AND THE EXTERNAL ASPECT  

 The idea of justice brings its own problems, as it casts light on some burning, 
albeit diffi cult, governance questions in the EU. More specifi cally, the notion 
of justice highlights the diffi culty of reconciling the issue of how to solve the 
democratic defi cit with the EU ’ s greater aspiration of becoming a just, modern 
and effective actor on the international scene. Furthermore, the AFSJ is, in itself, 
as mentioned above, a very broadly defi ned fi eld of law which deals with a wide 
EU policy area that ranges from security and criminal law to border control and 
civil law co-operation. Therefore, although the AFSJ is identifi ed as one policy 
area, it is quite obvious that the task of identifying the underlying values in this 
divergent area, and how these values drive the development of the AFSJ, is of 
paramount importance, and it is precisely here that the concept of justice ought 
to guide the EU as a constitutional compass. 

 Moreover, while it is sometimes suggested that the EU has lost its grand 
narrative, when trying to navigate back to the European trajectory, it is arguably 
not particularly helpful to view the Member States as on a road to serfdom, 39  
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dominated by the superpower of the EU. Rather, there is a need to conceptualise 
the notion of justice in the European space so as to foster mutual resonance 
from within. In creating such a EU polity, the question of how best to tackle 
the various crises in the EU today and the associated constitutional crisis 40  is 
increasingly being placed at the top of the European agenda. Nevertheless, the 
political nature of the EU enterprise  –  in the contemporary discussion of Euro-
pean integration  –  often points in the direction of Carl Schmitt ’ s theory of the 
political and its impact on the legal architecture. 41  The key to understanding the 
concept of  ‘ political ’  in Schmittian thought is often said to lie in the fact that 
the state is not a static entity. 42  Whereas the evolving character of European law 
is a well-known feature of the Union as a non-static entity, the integrationist 
vision has always been the driving force for the EU and we now clearly seem to 
have arrived at the constitutional movement where the question of legitimacy 
has to be placed on the EU legal table. It has been argued that, independently of 
what we can learn from constitutional theorists in the previous century, the soci-
etal framework is still as important as ever. 43  This (arguably) means we cannot 
simply transpose old theories onto the contemporary debate; instead, we need 
to think harder  –  and more innovatively  –  about how to contextualise them into 
timeless concepts. The key point that scholars such as Gunther Teubner make is 
that the origins of the constitutional question can be found in processes of soci-
etal differentiation. 44  The norms of EU law processes are relevant to the broader 
and constantly changing societal settings in which they operate. In this complex 
structure of the EU, in upholding its constitutional standards, the rule of law 
and the principle of legality are a  sine qua non  for any discussions of legitimacy, 
given the public law nature of much of the EU ’ s activities in the controlling of 
coercive power and respecting human rights. This raises questions. For one thing, 
the notion of legitimacy and the aspiration to achieve justice are not  necessarily 
the same thing. After all, law may be just without having been legitimately 
enacted, and legitimate while failing to be just. 45  The rule of law pre-supposes, 
therefore, that both of these criteria are fulfi lled. And it is here, as will be 
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 elaborated below, that critical justice enters the picture. Sionaidh Douglas-Scott, 
for example, has argued that the rule of law could be refl ected in the EU justice 
paradigm beyond its Treaty-based assertion. 46  The key to understanding justice 
is to take a holistic view of it; this makes it more than an empty notion, and 
substantiates the democratic values that it embodies. If interpreted as a critical 
legal concept, justice must form a core part of the rule of law. 

 This political dimension of the EU ’ s view of justice is crucial for understand-
ing the EU ’ s communication with the international sphere and the role of law in 
this dialogue. 47  In a broader EU and transnational context, the question of the 
conferral of powers, for example, is so much more than the mere consideration 
of whether a law was enacted legitimately. 48  This is because the whole existence 
of EU law builds and relies on the willingness of the Member States to accept the 
supranational structure of the  ‘ EU beast ’ . The EU project and its legal frame-
work have therefore developed upon a slightly schizophrenic basis: the EU has 
always had to balance its own powers with those of the Member States, while at 
the same time seeking to advance the European project and its ideas. 

 In the context of the normative foundation for human rights, Allen Buchanan 
has asked what it would take to produce reliable factual information of the sort 
that is likely to be relevant for specifying and justifying claims about human 
rights. 49  Could we translate this statement into the constitutional AFSJ context ?  
Justice, then, in the AFSJ, seems central to the ambition of realising freedom and 
thereby ensuring rights. Accordingly, it could be argued that the EU legal system 
encompasses a broader notion of justice than the basic constitutional princi-
ple upon which other EU principles are based (the rule of law 50 ). For all these 
reasons, therefore, there has to be a connection between the aspiration for justice 
and that of the overall legal architecture or, to put it differently, the govern-
ance ambition of securing legitimacy in the European system. This would seem 
particularly important in an AFSJ context, considering that it is a sensitive area.  

   VI. CONCLUSION  

 As will be explored below, while Rawls anchored justice in the basic structure 
of society as a response to the question of how government action could be 
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 justifi ed and designed, 51  a broader discourse on what public reasoning means in 
the context of the relationship between the individual and the state has emerged 
at the transnational level and with great relevance for the EU. As such, it is inti-
mately connected to what kind of justifi cation citizens are entitled to as the EU 
project expands. Because of the rapid development of the AFSJ in recent years 
and its crisis-driven agenda a serious awareness and critical refl ection as to how 
the EU could construct a just order of security regulation is warranted. 

 The book will try to show why we need more than a conception of justice 
in the EU that is simply centred on the administration in concrete court cases, 
but one that operates as part of the EU ’ s constitutional governance endeavour, 
which is part of the constitutional structure of the EU, not a rival theory. The 
book does this by demonstrating the uniqueness of the constitutional structure 
of the AFSJ and why it is a particularly useful testing-fi eld of  ‘ justifi cations ’  as 
one of the most urgent and dynamic domains at present, and where the idea of 
justice as non-domination will add to a grammar of justice and thereby help 
improve the EU ’ s credibility. 

 While security concerns have dictated the AFSJ discourse as an EU crisis-
management tool for tackling terrorism since 9/11, the general security mission 
within the AFSJ has now had to deal with the increasing migration and refu-
gee crisis (which started in 2015), which has had the effect of jeopardising the 
legitimacy of the EU as an AFSJ space. Regardless of whether one is a conse-
quentialist focusing on outcome, or whether one cares about the law as such, 52  
justice seen as non-domination has important implications for how we think 
about the AFSJ. This is why a serious refl ection on what  ‘ freedom, security and 
justice ’  really means for Europe and the rest of the world is so important. This 
book embarks on an exercise in tracing the reasons as to why this is the case.   
 


