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 1           G   Sciortino    and    M   Bommes   ,   Foggy Social Structures   :    Irregular Migration, European Labour  Markets 
and the Welfare State   (  Amsterdam  ,  Amsterdam University Press ,  2012 )  13   .  

 2         European Parliament and Council Regulation (EC) No 810/2009 of the of 13 July 2009  establishing 
a Community Code on Visas (Visa Code) , [ 2009 ],  OJ 2009, L 243/1    (hereafter Visa Code).  

   Introduction   

 IRREGULAR MIGRATION IS an extremely relevant and controversial topic 
in contemporary European migration law. Not only has it been a high  priority 
issue for the EU in the last decade, it has also been a crucial topic in every 

national and international political debate. In this area of law national sovereignty 
is strongly challenged by the implementation of EU legislation. However, this 
book illustrates that a wide margin of manoeuvre is left for Member States in 
implementing immigration-related legislation. The concrete focus of the book is 
the sensitive phenomenon of the illegality of a migrant ’ s stay within the EU. The 
book engages in that task due to the fact that there is a lacuna in legal research on 
this particular topic. 1  It does so by attempting to answer the questions of what is 
covered by the overreaching EU law conceptualisation of  ‘ illegality ’  in relation to 
a migrant ’ s legal status, which statuses are left out of this conceptualisation and 
which are covered but not acknowledged, for instance. 

 There are a number of different ways to construct an individual ’ s illegal stay or 
to look at illegality as a phenomenon including social, anthropological, cultural, 
political, legal or a combination of these means. These constructions have differ-
ent premises and content depending on factors such as the geographical focus (for 
example, a focus on the EU or in the US), the category of migrant that the illegality 
is attached to (such as mobile EU citizens, third-country nationals, third-country 
nationals accompanying a spouse who is a citizen of the Union, for instance), or 
whether they are being examined through a national or a supranational lens. This 
book looks at the concept of illegality of an individual ’ s stay from a legal perspec-
tive with a particular focus on EU law. The main goal is to analyse the ways in 
which the EU deals with different types of illegal stays and to provide a clear study 
of illegality within the EU. 

 Before examining how EU law affects the shape of illegality, there is a clear need 
for a justifi cation of the perspective chosen. There are two primary reasons. First 
of all, EU law (like national law) is a source of illegality. Whether voluntarily or 
otherwise, EU law can be the origin of an illegal migration status. For instance, 
the violation of supranationally imposed requirements to enter, stay, move and 
work in the EU can result in an illegal status. This is so in relation to third- country 
nationals who, for instance, overstay their visa and consequently violate the Visa 
Code, for example. 2  Similarly, the same can be said in relation to mobile EU 
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 citizens within the context of intra-EU migration who no longer fulfi l the compul-
sory conditions imposed by Directive 2004/38/EC. 3  Consequently, if the origin 
of illegality situations is multi-layered, its regulation, enforcement and remedies 
have the same nature. The underlying aim of this research is to understand the role 
that the supranational level of regulation plays and to examine what potential that 
may have with regard to illegality. 

 Clarity with regard to the perspective chosen to look at illegality is needed since, 
as mentioned above, there is a combination of different layers of jurisdiction deal-
ing with the phenomenon. As such, there are three relevant jurisdictions which 
regulate different issues in the area of irregular migration and therefore touch 
upon the issue of illegality, namely international law, EU law and the national laws 
of the Member States. This is important since the different sources of law look at 
different dimensions of illegality. For example, international law (and in particular 
human rights law) 4  generally takes a more rights-based approach. 

 There is no comprehensive international law framework that tackles the issue of 
what illegality means, and there is no  ‘ conceptual clarity ’  with regard to a defi ni-
tion of irregular migration for that matter. 5  A selection of international documents 
highlight the fact that the main shared purpose is that of providing general pro-
tection to irregular migrants, crucially through affording them rights (although 
unfortunately this has often been met with a lack of support from States.) For 
instance, beyond refugee protection, international law establishes general bind-
ing obligations on States party to such instruments in relation to the rights of 
migrants irrespective of their migration status (unless they are expressly excluded 
from its scope). 6  For example, Articles 1 and 2 (1) of the Universal Declaration of 
Human Rights contains a notion of human dignity applicable to all regardless of 
whether they are in possession of a regular migration status or not .  

 Further, even though the International Convention on the Elimination of All 
Forms of Racial Discrimination allows for a distinction to be drawn between 
citizens and non-citizens, 7  it simultaneously guarantees protection against dis-
crimination of citizens and non-citizens alike. 8  A further example is the 2003 

 3      Arts 6, 7 and 8 of the    European Parliament and the Council Directive 2004/38 on the right of 
citizens of the Union and their family members to move and reside freely within the territory,  [ 2004 ] 
 OJ L 158/77    (hereafter Citizens Directive 2004/38).  

 4      See for an example Arts 1 and 2 (1) of the UN General Assembly, Universal Declaration of Human 
Rights, 10 December 1948,   217 A (III) (hereafter Universal Declaration of Human Rights).  

 5            J   Handmaker    and    C   Mora   ,  ‘   “ Experts ”  :  The Mantra of Irregular Migration and the Reproduction 
of Hierarchies  ’   in     M   Ambrus    and others (eds),   The Role of  ‘ Experts ’  in International and European 
Decision-Making Processes   (  Cambridge  ,  Cambridge University Press ,  2014 )  267    .  

 6      For example, Arts 1 and 2 (1) of the Universal Declaration of Human Rights. See also for a more 
comprehensive analysis of the development  ‘ soft law ’  on the fi eld of vulnerable irregular migrants 
      A   Betts   ,  ‘  Towards a  “ Soft Law ”  Framework for the Protection of Vulnerable Irregular Migrants  ’  ( 2010 ) 
 22      International Journal of Refugee Law    236    .  

 7      Art 1 (2) of the UN General Assembly, International Convention on the Elimination of All Forms 
of Racial Discrimination, 21 December 1965.  

 8      Committee on the Elimination of Racial Discrimination, General Recommendation 30, Discrimi-
nation against non-citizens, 64th session, 2004.  
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International Convention on the Protection of the Rights of All Migrant Workers 
and Members of their Families. This document represents an effort to establish 
a minimum standard of social rights available for all migrants irrespective the 
regularity of their status, 9  which shows that even from a rights-based approach 
considerable efforts have been made to expand the bundle of rights that irregu-
lar migrants can enjoy (ultimately, however, without the support of EU Member 
States, none of whom opted to ratify the Convention). Additionally, Article 9 (1) 
of the International Labour Organization (ILO) Convention No 143 on migrant 
workers posits the right to equal treatment for migrants who enter a state irregu-
larly and cannot be regularised. This article is related to the rights that arise from 
past employment with regards remuneration, social security and other benefi ts. 
However, although some EU Member States have ratifi ed this Convention it was 
not subscribed to in a widespread manner. 10  Consequently, we can see that there 
is no conceptual clarity in international law and that it establishes general bind-
ing obligations on States party to such instruments in relation to the rights of 
migrants irrespective of their migration status, unless they are expressly excluded 
from its scope. 

 Rather than focussing on such international instruments this book examines 
the existence of a concept of illegality in EU law. This is a conceptual question that 
attempts to challenge simplistic assumptions about such a complex phenomenon 
(that of illegality), rather than arguing for a (still very important) expansion of 
these rights. As such, the fi rst reason why an EU law take on illegality was the most 
appropriate relates to the nature of the research question. 

 The second reason for the choice of EU law over other possible sources of law 
that deal with the issue of the illegality of a migrant ’ s stay relates to the need to 
clarify and clearly distinguish different concepts and phenomena such as illegality 
and criminality which are commonly confl ated in the EU migration discourse. 11  
It is crucial to distinguish between the two in order to understand the scope of the 
former.  Chapter four  addresses the issue of the criminalisation of migrants and 
discusses whether the way EU immigration databases are designed contributes to 
the confl ation of migrants and criminals. One particularly important fi nding is 
that border controls may have a signifi cant impact on the way migrants are cat-
egorised. In Bigo ’ s words: 

  The uncertainty about the borders of the EU plays a major role about feelings of fear 
among the population but it creates also the capacity for governments to manufacturing 

 9      This Convention focuses particularly on providing irregular migrants equal treatment with 
national workers in matters of: conditions of work, remuneration, terms of payment and the right to 
join and participate in trade unions (see Arts 25 and 26).  

 10      EU Member States that ratifi ed the International Labour Organization (ILO), Migrant Workers 
(Supplementary Provisions) Convention, C143, 24 June 1975,   C143: Cyprus, Italy, Portugal, Slovenia 
and Sweden.  

 11            V   Mitsilegas   ,  ‘  The Changing Landscape of the Criminalisation of Migration in Europe :  The 
 Protective Function of European Union Law  ’   in     MJ   Guia   ,    M   van der Woude    and    J   van der Leun    
(eds),   Social Control and Justice — Crimmigration in the Age of Fear   (  The Hague  ,  Eleven International 
 Publishing ,  2013 )  87    .  
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unease and to use it as a technology of domination where the control of some people is 
more important than the control of the territory at the borders. 12   

 The book analyses how this control over mobile people within the EU, in particular 
illegally staying third-country nationals, affects not only their legal  categorisation 
but also their marginalisation, for example through confl ation of the concepts of 
illegality of stay and criminality (as we will see in  chapter four ). 

   I. EU LAW ’ S IMPACT ON THE DEFINITION OF ILLEGALITY  

 EU law sources that touch upon the regulation of illegality are  ‘ scattered ’ , similar to 
the rest of EU migration law. 13  At the level of primary sources, the Union recently 
saw its competence increased in the area of immigration. 14  That having been said, 
EU law ’ s regulation of irregular migration is constrained to the development of 
a common immigration policy that takes  ‘ enhanced measures to combat, illegal 
immigration and traffi cking in human beings ’ . 15  The book identifi es three main 
trends that are illustrative of the impact that EU legislation has in the creation of 
a concept of illegality at a supranational level. First, EU legislation has contributed 
to the erosion of the traditional distinction between legal and illegal migrants and 
has failed to solve the situation of those whose status is somewhere between these 
two categories. Second, EU law only partially regulates the regime of illegality. 
For example the defi nition of  ‘ illegal stay ’  is revealed to be broad enough to allow 
Member States to create their own categorisation of the same phenomenon, as will 
be shown below. Third, there has been a shift in what it means to  ‘ have papers ’  or 
to be registered in the host Member State since EU law has been implemented in 
this area. Each of these three impacts deserves to be examined in greater detail. 

 To elaborate, the fi rst impact is the way in which the EU contributes to a blur-
ring of the distinction between legal and illegal migration. An example of this lack 
of clarity is the fact that the migration status of certain categories of individuals 
not clearly covered by illegality under EU law is left to the discretion of Member 
States (such as the categorisation of non-removable migrants, or migrants who 
are illegally staying but cannot be removed from the host Member State). 16  These 
migrants may be kept in limbo for a certain amount of time and, although some 
safeguards are provided by EU law, there is not (yet) a straightforward answer to 
this issue that, in practice,  ‘ disturbs the coherence of the legal-illegal dichotomy ’ . 17  

 12            D   Bigo   ,  ‘  Criminalisation of  “ Migrants ”  :  The Side Effect of the Will to Control the Frontiers and 
the Sovereign Illusion  ’   in     B   Bogus    and others (eds),   Irregular Migration and Human Rights: Theoretical, 
European and International Perspectives   (  Leiden  ,  Martinus Nijhoff Publishers   2004 )  72    .  

 13           P   Boeles    and others,   European Migration Law    2nd edn  (  Cambridge  ,  Intersentia ,  2014 )  37   .  
 14      Art 79 TFEU and ibid, 37.  
 15      Art 79 TFEU.  
 16      The status of non-removable migrants is the object of  chapter three  of the present book.  
 17      Handmaker and Mora (n 5) 28.  
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 The existence of non-removability situations, created or at least tolerated by EU 
law, shows that although illegality is meant to be a temporary phenomenon by def-
inition, the lack of effective supranational regulation prevents this from being the 
case. 18  Even if it is agreed that this group of migrants are illegally staying within 
the territory of the host Member State (if they are not granted authorisation to 
stay), this is an atypical situation. 19  The presence of such individuals is acknowl-
edged but there is no duty imposed by EU law to recognise them at the national 
level, apart from a written confi rmation that  ‘ shall ’  be issued stating that the return 
decision  ‘ will temporarily not be enforced ’ . 20  This is not the place to analyse in 
detail the case of non-removable migrants in the EU, as that is the focus of  chapter 
three , but it is important to show that EU law partially regulates this phenomenon 
which may have a negative impact on both the scope of the safeguards granted to 
migrants in this situation and the lack of clarity as to what it means to be illegally 
staying in Europe. 

 Second, the complex regulation of illegality from a supranational view is not 
only scattered and partially developed, it provides half-baked defi nitions of com-
ponents of the phenomenon of illegality and allows Member States at the national 
level to complete them. The examples of these incomplete defi nitions vary. For 
instance most national immigration laws do not provide a satisfactory defi nition 
of who is an illegal migrant. 21  Furthermore, the defi nition of  ‘ illegal stay ’  is a strik-
ing example of the incoherence (between domestic and supranational legislation) 
that may be generated at the domestic level. It must be stressed that the creation of 
these scenarios does not contravene EU law as the Court of Justice of the  European 
Union (CJEU) clarifi ed in the  Achughbabian  case, stating that the Return  Directive, 
which provides a defi nition of  ‘ illegal stay ’ , is not  ‘ designed to harmonise in their 
entirety the national rules on the stay of foreign nationals ’ . 22  

 For instance, the Belgian Immigration Act does not include a defi nition of ille-
gally staying migrants. 23  This national legislation distinguishes between third-
country nationals who have fulfi lled the formal requirements imposed by law 
(being registered by the commune or more generally by the competent national 
authorities) and those who have not. 24  However, Belgian law adds a further 

 18      Especially visible in the non-mandatory character of the regularising power of Art 6 (4) of the 
Return Directive.  

 19      The reasons as to why this is so will be explored in much greater detail in  chapter three .  
 20         Art 14 (2) of the European Parliament and of the Council Directive 2008/115/EC on common 

standards and procedures Member States for returning illegally staying third-country nationals,  [ 2008 ] 
 OJ L 348    (hereafter Return Directive).  

 21            E   Guild   ,  ‘  Who is an Irregular Migrant  ’   in     C   Cholewinski       B   Bogusz   ,    A   Szyszcak    (ed),   Irregular 
Migration and Human Rights   :    Theorectical, European and International Perspectives, Immigration and 
Asylum and Policy in Europe   (  Leiden  ,  Martinus Nijhoff Publishers ,  2004 )  15 – 16    .  

 22         Case C-329/11,    Achughbabian  ,  [2011], EU:C:2011:807   , para 28.  
 23      Art (1) of the Loi 15 d é cember 1980 sur l ’ acc è s au territoire, le s é jour, l ’  é tablissement et 

l ’  é loignement des  é trangers.  
 24      Guild (n 21) 21:  ‘ This case is covered by article 79:  “ Est possible d ’ une peine d ’ amende l ’  é tranger 

qui contrevient aux articles 5, 12, 17 ou 41bis ou qui circule sur la voie publique sans etre porteur d ’ un 
des documents pr é vus  à  ces articles ou  à  l ’ article 2 ” . ’   
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 distinction (that of irregular stay and illegal stay) that is not made by (but crucially 
is also not prohibited by) EU law. Falling into an illegal stay in EU law depends on 
not fulfi lling the  ‘ conditions of entry as set out in Article 5 of the Schengen Borders 
Code or other conditions for entry, stay or residence ’  25  in the host Member State. 
As such, there are no obstacles to national immigration legislation that creates 
another regime for a type of stay (irregular) that simply does not accomplish the 
formalities (such as registering in the commune) and for that reason is sanctioned 
differently from an illegal stay. 26  The Belgian legislation is cited as an example in 
order to demonstrate that the role played by EU law in defi ning certain parts of the 
phenomenon of illegality leaves gaps in this defi nition which can be fi lled, often in 
a problematic manner, at the national level by Member States.  

   II. THE LANGUAGE OF ILLEGALITY: TERMINOLOGICAL CHOICES  

 Despite the fact numerous studies have been published concerning the termino-
logical choices inherent in addressing not only the phenomenon of illegality but 
also the immigration status of the migrants living within it, 27  it is nonetheless 
necessary to briefl y address the reasons behind the terminological choices made 
in this book. Illegality and irregularity are used interchangeably when referring to 
an immigration condition that structurally is a product of policy choices, subse-
quently translated into immigration legislation. 28  

 Second, (with regard to the personal element of illegality) the terminology used 
for the individual who is not granted a legal immigration status by the host coun-
try ’ s immigration authorities is illegally or irregularly staying migrant, or sim-
ply an irregular migrant. The expression  ‘ illegal migrant ’  is not used throughout 
this book due to the fact that it is not considered to be legally precise and at the 
same time harmful to the conception of illegality by confl ating it with criminal-
ity. Scholars, NGOs and most actors working in this area do not encourage the 
use of the term  ‘ illegal migrant ’  29  due to the fact that illegality arises as a result of 
the migrant ’ s act of breaching immigration law rather than from the individual 

 25      Art 3 (2) of the Return Directive.  
 26      In the Belgian example irregular stay is sanctioned with a fi ne and not imprisonment as an illegal 

stay may be, see Guild (n 21) 21.  
 27            K   Groenendijk   ,  ‘  Introduction :  Migration and Law in Europe  ’   in     E   Guild    and    P   Minderhoud    

(eds),   The First Decade of EU Migration and Asylum Law   (  Leiden  ,  Martinus Nijhoff Publishers ,  2012 )  5    ; 
     M   Jandl   ,    D   Vogel    and    K   Iglicka   ,  ‘  Report on methodological issues  ’   Research Paper, Clandestino, 
Undocumented Migration: Counting the Uncountable ,  2008   ;      A   Triandafyllidou   ,   Irregular Migration in 
Europe   :    Myths and Realities   (  Farnham  ,  Ashgate Publishing Company ,  2010 )  2   .  

 28      See chapter one of this book for a comprehensive version of the concept of illegality.  
 29      For an example, the Platform for International Cooperation on Undocumented — PICUM —

 an NGO actively campaigning for a change in terminology (see:   http://picum.org/en/news/picum-
news/45168/  , or   http://picum.org/en/news/picum-news/42546  ), or      RI   Cholewinski   ,   Study on obstacles 
to effective access of irregular migrants to minimum social rights   (  Council of Europe  ,  2005 )  8   .  
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themselves. 30  Some believe that categorising people as illegal clashes with the rec-
ognition of their humanity 31  and as such there is a clear preference for referring to 
these migrants as irregular migrants, rather than illegal, in order to avoid the pejo-
rative connotations that associate migrants who are illegally staying in a country 
with  ‘ criminals ’  and criminality. 32  

 Much ink has been spilled in an attempt to fi nd the perfect terminology with 
which to categorise migrants who have an irregular immigration status. The terms 
which are typically used include:  ‘ illegal ’ ,  ‘ clandestine ’ ,  ‘ unauthorised ’ ,  ‘ unlawful ’ , 
 ‘ non-compliant ’ ,  ‘ sans papiers ’ ,  ‘ irregular ’ ,  ‘ aliens without residence status ’ ,  ‘ undoc-
umented ’  and  ‘ precarious ’ . 33  These are only a few of the examples of the creative 
semantic exercises that dominate the debate in this area. 34  A defi nition must in its 
essence look at the phenomenon as it is and avoid becoming a normative argu-
ment in relation to what the author believes the phenomenon may be. One such 
example is Bauder ’ s  ‘ illegalized refugee and immigrant ’  proposal. 35  This author 
argues for the adoption of a term that focuses on the  ‘ systematic process that ren-
ders people  “ illegal ”  ’ , instead of making these migrants responsible for the situa-
tion where they fi nd themselves. 36  On the face of it, Bauder ’ s idea that illegality is 
a product of the governments and institutions in charge of enforcing migration 
and refugee laws seems correct. However, it also seems biased for not taking into 
account the agency of migrants who do not possess a residence permit, or have not 
renewed their visa, or even refused to leave after being issued an expulsion order. 
As such, Bauder ’ s defi nition does not recognise the possibility that migrants can 
themselves be responsible for their irregular immigration status. 

 The challenge of fi nding the essence of what the concept of illegality means in 
EU law starts by understanding and demystifying the wording used at this level of 
governance. To avoid adding fuel to the fi re of the debate about the terminological 
options in the area of irregular migration, and at the risk of not doing justice to 
the already extensive sociological literature on the topic, the term  ‘ illegally staying 

 30      R Andersson,  ‘ Illegal, Clandestine, Irregular: On Ways of Labelling People, ’  Border Criminolo-
gies (  http://bordercriminologieslawoxacuk/illegal-clandestine-irregular/  ), 2014, and       H   Bauder   ,  ‘  Why 
We Should Use the Term  ‘ Illegalized ’ Refugee or Immigrant :  A Commentary  ’  ( 2014 )  26      International 
Journal of Refugee Law    2    .  

 31            P   Nyers   ,  ‘  No one is Illegal between City and Nation  ’  ( 2010 )  4      Studies in Social Justice    127    .  
 32      The relationship between illegality and criminality is analysed in further detail in  chapter four .  
 33      See, for example: Andersson (n 30) and      B   Vollmer   ,   Policy Discourses on Irregular Migration in 

Germany and the United Kingdom   (  Basingstoke  ,  Palgrave Macmillan ,  2014 )  9   .  
 34      For examples of scholars using the different terms see:       J   McDonald   ,  ‘  Migrant Illegality, Nation 

Building, and the Politics of Regularization in Canada  ’  ( 2009 )  26      Refuge: Canada ’ s Journal on Refu-
gees     ;      M   C LeMay   ,   Illegal Immigration   :    A Reference Handbook   (  Santa Barbara  ,  Abc-clio ,  2007 )  ; Bauder 
(n 30);       M   Jandl   ,  ‘  The Estimation of Illegal Migration in Europe  ’  ( 2004 )     Studi Emigrazione    141    , 
     L   Chavez   ,   Shadowed Lives   :    Undocumented Immigrants in American Society   (  Andover  ,  Cengage Learn-
ing ,  2012 )  ;       A   B ł u ś    ,  ‘  Beyond the Walls of Paper. Undocumented Migrants, the Border and Human 
Rights  ’  ( 2013 )  15      European Journal of Migration and Law     ; and       A   McNevin   ,  ‘  Political Belonging in a 
Neoliberal Era: The Struggle of the Sans-Papiers  ’   10      Citizenship Studies    135    .  

 35      Bauder (n 30) 1.  
 36      ibid, 5.  
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third-country national ’  and  ‘ unlawfully staying EU citizen ’  is preferred as this is 
the terminology used by the source of law that is at the heart of the present study: 
EU law. 37  

 Third, leaving aside the terminological choices that focus on the role of the 
migrant, or those that focus on the role of the host countries and institutions, 
this book opts to look at illegality from the perspective of what it is legally linked 
to: the right to stay or to reside. Thus, the terms adopted in the present study 
when referring to the individuals that are part of illegality is illegally staying third- 
country national or irregular migrant. This choice is also motivated by the fact 
that this is the terminology used in offi cial EU documents and CJEU jurispru-
dence dealing with illegality and irregular migration in EU law. Hence, in order 
to avoid unnecessary misconceptions with regard to, fi rst, the perspective taken 
in the book (EU law) and second, the phenomenon under analysis (illegality in 
relation to migration statuses), the decision was taken to opt for a more legal and 
perhaps literal approach to the terminology. 

 It is important to clarify that the position taken does not simply dismiss the 
importance of the problem discussed by the various scholars referred to previ-
ously. It is rather a conscious choice that considers this book not the best and most 
useful forum for a detailed discussion of this issue once more. Rather, the book 
attempts to challenge the  ‘ unspoken assumption ’  38  that the defi nition of who falls 
into illegality and what illegality is exactly is unproblematic. 39  This is the issue that 
lies at the heart of the book, an issue of substance, and which will be explored in 
the following chapters.  

   III. OVERVIEW OF THE BOOK  

 The book is divided into two blocks of analysis. The fi rst includes the fi rst three 
chapters and has the main objective of addressing a holistic conceptualisation of 
illegality in the EU. As such,  chapter one  starts with a conceptual analytical part 
which deals with the legal sources of illegality and EU institutional framework that 
regulates this phenomenon. It then moves on to demonstrate why the traditional 
binaries of legal and illegal or alien and citizen are inadequate in terms of migrant 
statuses of the regulation of illegality within the EU in  chapters two  and  three . The 
cases of unlawfully staying EU citizens and non-removable third-country nation-
als serve to illustrate the premise that the concept of illegality as it stands at present 

 37      Used interchangeably with irregular migrant throughout the book. For example see: Art 2 (b) of 
the European Parliament and the    Council Directive 2009/52/EC providing for minimum standards on 
sanctions and measures against employers of illegally staying third-country nationals,  [ 2009 ]  OJ L 168   , 
(hereafter Employers Sanctions Directive).  

 38      On  ‘ unspoken assumptions ’ :      R   Andersson   ,   Illegality, Inc: Clandestine Migration and the Business of 
Bordering Europe  , vol  28  (  Oakland, University of California Press  ,  2014 )  8   .  

 39      Guild (n 21) 3.  



Overview of the Book 9

falls short of adequacy in relation to the group of migrants it affects. Simultane-
ously, these cases highlight the legal gaps left by EU law in the regulation of illegal-
ity and that Member States are forced to step in to fi ll in what is left unregulated. 
Illegality then becomes a phenomenon within a fragmented, multi-level regime 
which produces multiple migrant statuses with a heterogeneous interpretation at 
the domestic level. An example of this heterogeneous interpretation and applica-
tion of the law is the scope of protection of non-removable migrants, or even the 
enforceability of the expulsion of an EU citizen from the host Member State. 

 The second stage addresses the side effects and problematic implications of the 
EU ’ s approach to the illegality of a migrant ’ s stay at national and supranational 
levels, as presented in earlier stages of the book.  Chapters four  and  fi ve  look at 
ways in which the regime of illegality may produce perverse consequences (crimi-
nalisation at the level of border control (EU level) and the instrumentalisation of 
the access to legality (national level)). In relation to the issues covered by  chapter 
four , it is shown that the EU databases, biometrics and information exchange used 
as tools to track illegality have somewhat deviated from their initial purpose, while 
the generalised surveillance of movement erodes the distinction between alien and 
citizen as well as criminal and illegally staying third-country nationals. It is shown 
that the combination of these two factors allied to greater access by national police 
authorities to the personal data stored in those systems risks violating the princi-
ples of proportionality, necessity and discrimination. In particular,  chapter four  
considers the interconnection between the repositories of information as the 
Schengen Information System, the Visa Information System, the EURODAC, the 
EUROSUR, the Entry Exit System proposed by the Commission. It is shown that 
the unclear boundaries of irregularity and criminality have striking consequences 
not only for the individual per se but also for Member States ’  sovereignty and 
Europe as a whole. EU databases are a clear example of the potential confl ation of 
illegality and criminality; access to their wide range of information along with the 
growing interoperability of agencies and bodies consequently associates millions 
of mobile third-country nationals with criminality in the EU. 

 Finally, the book has the broader goal of offering a comprehensive view of how 
the two levels of governance — EU and national — overlap in the implementation 
of illegal stay rules in relation to the access to legality as a way to bring to a close 
the cycle of illegality.  Chapter fi ve  focuses on the idea of accessing legality and fi rst 
looks into how Member States may instrumentalise the rules that grant a legal 
migration status to third-country nationals. The analysis moves on to a more nor-
mative take on this mechanism and suggests that by using it in a corrective way, 
from a supranational level, potential remedies to the consequences derived from 
the regime of illegality previously addressed could be extrapolated. 

 All things considered, the corrective rationale for the access to legality has a 
broader purpose of limiting the domestic instrumentalisation of who the EU citi-
zenry should be, as well as implicitly delimitating the group of people for whom 
leaving illegality is revealed to be a harder task. Instead of suggesting a new catego-
risation of people, given that by the  ‘ way we label, defi ne, and categorize people 
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who move, we obscure and make invisible their actual lived experience ’ , 40  the book 
takes a closer look within the competences as objectives of EU law and draws its 
normative claim from the need for a  ‘ reset ’  in the context of regulation of illegality 
at the EU level. This is an important task to complete, as strides have been made 
in recent years in the area of migration, but there remains something to be said 
in a systematic matter about illegality in the EU and how the rules that regulate a 
exclusionary phenomenon such as this, impact more broadly on the defi nition of 
the people of Europe.  

 

 

 40            A   Crosby   ,  ‘  The Boundaries of Belonging :  Refl ections on Migration Policies in the Twenty-
First Century  ’   in     S   Pratim Basu    (ed),   The Fleeing People of South Asia   :    Selections from Refugee Watch   
 (  London  ,  Anthem Press ,  2009 )  52    .  
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