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   1 
 Penal Excess and Penal Minimalism   

 If the criminological literature on punishment over the last few decades is united 
by one theme, it is that things have gone badly wrong in the criminal justice 
system, in a number of ways. 1  In this book I argue that a number of the problems 
identifi ed in the literature can be understood as part of a wider complaint about 
 ‘ penal excess ’   –  that the State is somehow using the penal system too much. To 
parse the concept of  ‘ too much ’  punishment, however, we need to start with some 
groundwork, and that is the task of this chapter. Specifi cally, we must start with a 
 conceptual  grounding of the concept of penal excess, compared against the related 
concepts of penal  moderation  and penal  minimalism . However, conceptual defi ni-
tion can only take us part of the way to a label that is helpful or applicable in the 
context of actual practices. We must also therefore develop a  political  grounding 
for our enquiry. Given the political nature of England and Wales as a (purported) 
liberal democracy, I argue that we should commit to a rather robust conception of 
penal minimalism as a public good, on the basis of fundamental liberal and demo-
cratic principles. Th is will imply an equally strict and demanding defi nition of 
penal excess. In particular, I advance two spatial metaphors about the penal State 
( size  and  shape ) which we can then apply to specifi c phenomena in contemporary 
Anglo-Welsh criminal justice, in the next chapter. 

   I. Conceptual Foundations: Penal Excess, 
Moderation, and Minimalism  

 Th is is a book about  ‘ penal excess ’   –  excessive use of the penal system. But what 
exactly does  ‘ excess ’  mean ?  When will a particular practice become  ‘ excessive ’  ?  
We should discuss these conceptual issues at quite a basic level, and in particular, 
consider how excess relates to the concepts of  moderation  and  minimalism , as a 
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starting point for a more situated analysis. Since an  ‘ excess ’  is something more 
than necessary,  ‘ penal excess ’  must mean  too much punishment . It follows that any 
defi nition of penal excess must involve taking a stance on  how much punishment 
is enough . We could speak about this at a micro-level: it is possible to conceive 
of a single individual receiving  too much punishment  relative to our purposes in 
punishing them. 2  However, we shall see that the problems criminologists identify 
in relation to what I am calling penal excess are more macro-level; that is, they 
concern  too much reliance on punishment  across society as a whole; that we turn to 
it too quickly and too oft en, and that this causes a range of problems for society. It 
should be clear that any conception about this  ‘ too much ’  must be socio-politically 
situated, because it is closely linked to the specifi c goals of the penal system, and 
indeed those of the State more generally. But we can begin to map out its features 
by comparing it to its conceptual opposites  –   moderation  and  minimalism . 

 Although the concepts of (penal) moderation and minimalism are sometimes 
used interchangeably, 3  their meanings are qualitatively diff erent. Minimalism is 
about doing  strictly no more than is necessary   –  the bare minimum, and no more. 
Moderation, by contrast, involves steering a course between extremes  –  not too 
much, but also not too little. 4  Minimalism represents an  absolute  account of action, 
in other words, whereas moderation is  relative  to the extremes being avoided. 
Moderation is somewhere in  ‘ the middle ’  between too little (a  defi ciency ) and too 
much (an  excess ), relative to the possible actions that may be taken. Minimalism, 
by contrast, is relative to the principles that guide how we should act,  ab initio . 

 In practice, this distinction may not be particularly substantial. For instance, 
suppose that we have two statements about criminal punishment, A and B. 
 Statement A argues that  we should burn anyone who commits a criminal off ence 
at the stake until dead , and Statement B posits that  we should never punish anyone 
for criminal wrongs, under any circumstances . We are unlikely to view a position 
that falls midway between A and B as  ‘ moderate ’  because we bring our presupposi-
tions and expectations to the table when deciding which political statements are 
thinkable. Our conception of what is  ‘ moderate ’  is unlikely to fall exactly halfway 
within the range of all possible responses to a problem, because only some of those 
responses will be socio-politically and -culturally acceptable in the place and time 
we are making the relevant decision in. Our frame of reference will not be solely 
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contingent on the outermost extremes of the debate, but also on the particular 
prejudices, presuppositions, and foundational values we bring to the discussion, 
individually and as a polity. Moreover, it will rarely be possible to fi nd a math-
ematically exact midpoint among all possible alternatives relative to one another, 
because social activity is determined by  qualitative  as well as  quantitative  diff er-
ences that aff ect the nature of our actions. For example, is the moderate midpoint 
between Statements A and B above burning half of all criminals to death, burning 
all criminals halfway to death, or infl icting a punishment of half the severity of 
execution by burning ?  Assuming the latter, how do we even begin to identify such 
a punishment ?  

 I make the distinction between moderation and minimalism because, at least 
in a penal sense, minimalism is more prescriptive than moderation: it is going 
  absolutely no further  than one has to, whereas moderation is the  avoidance of excess  
(and defi ciency). Both conceptions are necessarily conditioned by the penal theory 
that one is pursuing, to say nothing of one ’ s wider political assumptions. Across 
penal theory (with the exception of the strongest penal abolitionists, for whom 
criminal punishment is always unjustifi ed and unjustifi able), 5  moderation and 
minimalism off er more and less leeway, respectively, in the pursuit of constrained 
penal aims. By analogy, imagine the sentencing judge (and the wider architecture 
of the penal State that backs up their decision-making) as an archer aiming at 
a target. From the minimalist ’ s perspective, there is an acceptable zone on and 
around the bullseye that will indicate  ‘ success ’ ; for the moderate, that zone is wider. 
An amateur archer might settle for just hitting the target at all, whereas for the most 
profi cient professionals, only the bullseye will be a satisfying result. In  criminal 
justice, we are unlikely to ever be able to be so accurate, because punishment is a 
social experience, marked by qualitative as well as quantitative diff erences. Any 
metric of penal  ‘ success ’ , whether in terms of proportionate punishment or eff ec-
tive interventions, will be reductive to the extent that it insists on mathematical 
precision, because there is no basis on which to say that a punishment is  ‘ worth 
42 penal units ’   –  or for that matter, a crime is  ‘ 42% serious ’ . 6  Th ese judgements are 
neither natural nor inevitable, and cannot, for that reason, be specifi ed in advance 
of a particular penal system or its wider political context. 7  

 Indeed, these concepts can only carry us so far, and they still leave us a long way 
from a practical defi nition of penal excess. We need more detail about the range of 
alternatives that are possible, including the political, historical, economic, cultural, 
and social situation of the criminal justice system in question. What I have argued 
so far, however, is that moderation and minimalism  do  refl ect subtly but signifi -
cantly diff erent approaches to the challenge of avoiding excess. If I am going to 
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make out the claim that polities such as England and Wales ought to commit to 
penal minimalism as a public good, I must therefore explain why moderation is 
not enough in the context of the (Anglo-Welsh) penal State. To do this, we need to 
situate our concepts within the particular  political  context in which England and 
Wales, as a jurisdictional subset of the wider United Kingdom, operates.  

   II. Political Foundations: Penal Minimalism 
as a Public Good  

 By  ‘ politics ’ , I mean the broad set of processes and relationships by which we live 
together, in everything from small groups to the whole of humanity, on a global 
scale. Politics is therefore both a normative realm concerning what sort of society 
we  want  to live in, and what sort of principles we  ought to  live by in the abstract 
(so-called  political philosophy ); and on the other, a  pragmatic  realm concerned 
with how we bring those normative values into play in an imperfect and socio-
economically bounded world. Th is realm of the socioeconomically possible acts 
as a medium between abstract political philosophy (the realm of what we want 
to do) and particular  policies  (the policy arena being the realm of how the State 
actually arranges its institutions, systems, and agents, and for which purposes). By 
exploring these political contexts, we can ground the concept of penal excess in the 
specifi c challenges, values, and institutional frameworks of contemporary England 
and Wales. In particular, I argue that we ought to pursue penal minimalism, rather 
than mere moderation. Th is is because of the specifi c type of political model that 
prevails in England and Wales, and the wider United Kingdom:  liberal democracy . 

   A. Th e UK as a Liberal Democracy  

  ‘ Liberal democracy ’  is an unfashionable concept in contemporary criminology, 
for two reasons. Firstly, the concept is at least somewhat  ahistorical , either because 
 ‘ liberal democracies ’  have never really existed, or because they did exist but have 
since been undermined by a more authoritarian and/or anti-democratic direc-
tion in (Anglophone) politics. Certainly, the concept of  ‘ liberal democracy ’  does 
not really appear in normative social, political or legal theory before the mid- 
twentieth century.  ‘ Liberal democracy ’  was a way of describing  ‘ the free world ’ , 
defi ned less by what the polities it purported to describe had in common, than by 
the fact that the States in question were  not  fascist, and  not  communist. 8  Using this 
concept as if it were an accurate depiction of (say) post-Revolutionary France, the 
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  9    See Bell, ibid, arguing not that we should reject  ‘ liberal democracy ’  so much as be very careful 
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  10    See generally      Norberto   Bobbio   ,   Liberalism and Democracy   ( 1990 ,  Martin Ryle and Kate Soper 
(trans) ,  Verso ) .   
  11    Ibid, especially pp 45 – 49.  
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post-independence US, or indeed the post-1832 UK, is inaccurate. It applies a 
normative framework that the authors of those reformed and/or revolutionary 
societies were not pursuing, or at least, recasts it in terms of an ahistorical battle 
with very modern forms of State authoritarianism. Th us, calling a modern State 
a liberal democracy runs the risk of muddying its historical and modern origins 
(especially in a non-revolutionary liberal democracy like the UK, which emerged 
from and still inhabits the institutional, cultural and socio-political bones of its 
feudal and imperial past). Moreover, the label tells us something about what the 
State is not, but not a lot about what the State  is . 9  

 Secondly, speaking about  ‘ liberal democracy ’  risks treating liberalism and 
democracy as essentially compatible goals, when they may well come into tension. 10  
A liberal-democratic State may, without undermining its democratic credentials, 
pursue non-liberal ends. Indeed, at least some nineteenth-century liberals were 
very mistrustful of  ‘ democracy ’ , which was associated with radical threats to the 
existing socio-political order and the interests of its elite. 11  On the one hand, 
left -wing infl uences within liberal-democratic societies may pull the State towards 
a more interventionist,  social-democratic  State in which individual liberty is 
sacrifi ced to some extent to ensure collective security, equality, and social justice; 
and on the other, right-wing infl uences such as  neoliberalism  and  neo-conservatism  
tend to pull the liberal-democratic State away from its fundamental commitment 
to meaningful equality and universal respect. 12  So claiming that a State is a  ‘ liberal 
democracy ’  risks suggesting entirely too much settlement in terms of the shape, 
values, and practices guiding public institutions, public discourse, and indeed, 
public life. 

 I do not deny that these are compelling problems. But  ‘ liberal democracy ’  is a 
well-recognised and widely-used concept, and its vagueness need not undermine 
our discussion of what the sort of society that England and Wales is a part of claims 
to be. So, we might as well use this language, bearing in mind its limitations as 
a precisely accurate descriptor of a class of historical or contemporary political 
orders, to describe a broad range of institutional and normative commitments. 
I do not mean to deny the possibility that there are gaps between what the State 
claims to pursue and what it actually does, but my starting point is that enough 
agents of the British State think of themselves as pursuing liberal-democratic 
agendas enough of the time, that we can meaningfully call it a  ‘ liberal democracy ’ , 
and hold it to account as such. Th is does not mean that the UK must (or could) 
fi t a single platonic ideal of a perfectly liberal and perfectly democratic society. 



18 Penal Excess and Penal Minimalism

  13    See generally      Norberto   Bobbio   ,   Left  and Right:     Th e Signifi cance of a Political Distinction   ( 1996 , 
 Allan Cameron (trans) ,  Polity Press ) .   
  14         Joseph   Raz   ,   Th e Morality of Freedom   ( 1984 ,  Oxford University Press )  , p 23. Compare the famous 
anarchist  bon mot :  ‘ Liberty is the mother, and not the daughter of order ’ . See      Stephen   Marshall   , 
  Demanding the Impossible:     A History of Anarchism  ,  Th ird  edn ( 2008 ,  Harper Perennial )  , p 236.  
  15         Th omas   Hobbes   ,   Leviathan   ( 1996 ,  JCA Gaskin (trans) ,  Oxford University Press )  , XIII.8 – XIII.9.  

However, we can at least say something about the shared values such a society must 
hold: a commitment to liberty, to democracy, and to the pragmatic management 
of the State in the pursuit of those aims. To the extent that the UK government 
derives rhetorical force from its claim to be a  ‘ liberal democracy ’ , it can be held to 
account according to the fundamental values that that label implies. In particular, 
in the next two  sections I  argue that there are compelling reasons for both good-
faith liberals and democrats to commit to a robust standard of penal minimalism.  

   B. Liberal Arguments for Penal Minimalism: Autonomy 
and Control  

   (i) Liberal Political Philosophy: An Overview  
 Th e fi rst thing that a liberal democracy ought to be is  liberal . I mean this in the 
theoretical sense  –  a commitment to pursuing individual liberty  –  rather than in 
the modern vernacular sense, in which  ‘ liberal ’  means  ‘ left -winger ’  (and  ‘ conserva-
tive ’ ,  ‘ right-winger ’ ). Th e point is that the claim that a  ‘ liberal ’  democracy is not 
one dominated by the political programme of its left -wing parties, 13  but rather, a 
society in which  the individual ’ s freedom  is held to be a primary public good. 

 To be able to pursue freedom as a public good, we need to be able to say 
what freedom actually  is , however. Liberal conceptions diff er slightly from other 
 freedom-loving political philosophies, and notably from  anarchist  approaches, 
in  that they emphasise the importance of the political authority of the State in 
mediating between free individuals and ensuring maximum freedom for every 
individual across society. Hence Joseph Raz makes the revealing claim that,  ‘ Th e 
doctrine of freedom is part of the doctrine of authority ’ . 14  Th is perspective is ulti-
mately rooted in Hobbes ’ s political theory of the citizen and the State. Hobbes 
famously posited that before the invention of States and other such hierarchical 
conglomerations that governed human activities, human beings lived in a  ‘ state of 
nature ’  characterised by absolute freedom of action and by absolute insecurity. In 
the state of nature, ungoverned by law and beholden to the social and moral censure 
of no one, my freedom of action is limited only by the limitations of my body, my 
perception, and my lifespan.  However , I am also vulnerable, because everybody else 
is equally free, and that includes the freedom to dominate, to pillage and plunder, 
and to exploit the hard work of others through manipulation and force of arms. 
Th us, in Hobbes ’ s famous terms, the state of nature is  ‘ a war of every man, against 
every man ’ , in which life is invariably  ‘ poor, solitary, nasty, brutish, and short. ’  15  
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Th us, because of the inherent fallibility and selfi shness of the human condition, 
Hobbes posits that a centralised State is necessary to secure meaningful freedom 
by creating conditions of relative peace and stability through a  social contract . 
We all surrender a piece of our total freedom so that we are protected from the 
exercise of those same freedoms by others. Th is enables us to live our lives more 
fully, in pursuit of our autonomous desires. 16  

 One does not need to accept Hobbes ’ s radically pessimistic view of human 
nature in order to buy into a liberal social contract. John Locke, for instance, 
considered a social contract governed by a State hierarchy to be not so much a 
fundamental necessity for peaceful coexistence, so much as an  instrumentally  
valuable way of achieving greater collective prosperity and security. Under the 
terms of a social contract, Locke argues that we are better equipped to  positively  
rely upon each other ’ s support, as well as being freer of the  negative  risk that 
Hobbes conceives of individuals as posing to one another. 17  Locke ’ s position is not 
that individuals are  incapable  of selfi shness and depravity, so much as that these 
tendencies are not  all  we are. However, particularly in criminal justice discussions, 
Locke ’ s shadow tends to be remarkably shorter than Hobbes ’ s, and his infl uence 
on the institutions, approaches, and operating logics of the penal State is much 
lower. Th e result is that liberal defences of the criminal justice system tend to start 
from a much stronger presumption of the necessity of State governance and social 
control against the errant desires of the citizen. 18  

 Still, for both Hobbes and Locke, liberty is  ambiguous  rather than danger-
ous. Humans are free and equal by nature, and both accounts view that ability 
to decide one ’ s future for oneself as an essential good. 19  Th is requires the State to 
be carefully controlled as a means of protecting individuals ’   autonomy  from too 
much State control. Th e typical liberal justifi cation for why this is necessary draws 
upon Immanuel Kant ’ s conception of  human dignity . 20  Kant ’ s argument, in brief, 
is that all human beings possess an apparently unique capacity to make rational 
 moral choices , to at least some degree and at least some of the time, by consid-
ering the likely consequences of their actions and then acting accordingly. As a 
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result, one person ’ s autonomous moral decisions cannot be reasonably privileged 
over another ’ s. 21  It follows that, if you think that your own desires are valuable, 
then  everybody ’ s  wishes must also be equally valuable, and should therefore be 
respected. Moreover, that value cannot be quantifi ed or compared (in Kant ’ s 
language it has a  ‘ dignity ’  rather than a  ‘ value ’ ). 22  As a result, Kant famously argues 
that we must never treat individuals only as a means to an end. To do so would be 
to treat their moral autonomy as inherently less valuable than our own, and their 
human dignity as less worthy of respect. 23  In a liberal society, then, everyone must 
be free to exercise their moral autonomy  unless and until  their doing so would 
impinge upon the capacity of others to engage in the pursuit of their own autono-
mous wishes. 24  Th us, liberal political theory tends to conceive of an ideal society 
not so much as a utopia, a Good Society where everyone follows the same broad 
plan, as by an arena within which each citizen can freely pursue their own concep-
tion of the Good Life. To do this, each citizen needs to enjoy a  sphere of infl uence  in 
which they, and they alone, are capable of deciding how to act. Th e job of the State 
is twofold: fi rstly, through the ordering and stabilising of society, it should provide 
as much opportunity to exert one ’ s autonomous desires as possible; but secondly, 
the State must police the borders of each person ’ s autonomy  ‘ bubble ’ , ensuring that 
no-one is aff orded greater respect for their autonomous desires than anyone else, 
and that no-one ’ s liberty intrudes upon another ’ s enjoyment of their own liberty 
illegitimately. 

 Diff erent liberal theories place diff erent levels of focus on these two roles of 
the State  –  the liberty-respecting State, from which we enjoy  negative liberty  and 
the autonomy-supporting State, which enhances our ability to pursue  positively  
our autonomous wishes. 25  Th us, while the State is usually conceived of as a neces-
sary evil, liberalism is capable of recognising its utility for enhancing the freedoms 
of the individual in certain circumstances. We see these tendencies in explicitly 
liberal theories of punishment:  liberal retributivism  focussing on small penal States 
and limited aims for the criminal justice system; and  liberal paternalist  strategies, 
typically employing some mix of deterrence and rehabilitation to simultaneously 
protect citizens  from  crime and enable criminals to engage with society in more 
productive and pro-social ways in future. 26  Criminal justice is typically conceived 
of as a means of preventing one citizen from intruding into the sphere of  autonomy 
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of another  –  if you will, using the illegitimate liberty they would enjoy in the state 
of nature to deprive another of the freedom and security to which they are entitled 
under the terms of the liberal social contract. 27  Under a liberal theory of criminal 
law, the most important justifi cation for criminalisation is the  harm principle   –  
that your conduct causes a setback to their legitimate and autonomous interests of 
another individual. 28   

   (ii) Liberalism, Penal Moderation, and Penal Minimalism  
 Criminal justice, then, can be conceived of as being both productive of liberty, 
rather than as (just) a challenge to liberty; it is like any other limb of the State and 
can be used to achieve a liberal State ’ s social and political aims more generally. 29  
From this, we might conclude that liberals are essentially agnostic as to whether 
we should pursue penal minimalism or the more fl exible standard of penal 
moderation. Aft er all, if criminal justice is one of the ways in which the State regu-
lates each citizen ’ s autonomy, then too little State intervention can be as bad as too 
much. Too little intervention can leave the individual vulnerable to the depreda-
tions of their fellow-citizens  –  a state of penal defi ciency. But on the other hand, if 
the (penal) State polices autonomy decisions too heavily, then everyone ’ s overall 
degree of freedom is reduced. A moderate liberal approach to penal control would 
therefore involve a balance between positive and negative State interventions, in 
which the  positive production of liberty  by the State (through social welfare and 
defence from external threats to security, for instance) and the  residual natural 
liberty  one would have been able to exercise in a hypothetical state of nature, 
absent any other forms of social control, outweighs both the State ’ s and fellow-
citizens ’  negative intrusions into our ability to act freely and autonomously. So, 
liberalism implies at the very least a concern with penal  moderation   –  using the 
penal State to steer society between individual freedom and public protection. 30  

 However, this account assumes that there is nothing diff erent about penal State 
interventions that aff ect individual liberty,  relative to other forms of State interven-
tion . If we accept the liberal contention that the State can produce and restrict 
individual liberty simultaneously then the ideal liberal intervention is one in 
which the State produces as much  ‘ artifi cial ’  liberty as possible whilst restraining 
 ‘ natural ’  liberty as little as possible. From this perspective, criminal punishment 
is an inherently problematic institution, because of its high cost to individuals ’  
freedoms. In particular, there are four key reasons for liberals to distrust criminal 
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punishment compared to other State institutions for producing and maintaining 
social order. 

 Firstly, punishment involves the liberal State directly restraining its citizens ’  
liberty, in stark contrast to its usual role. Th is is not to say that criminal punish-
ment cannot be benefi cial to individuals or to society as a whole, including the 
off ender, or that there are no such liberty costs associated with other forms of 
State intervention. It is only to say that criminal justice interventions involve an 
inherent harm to liberty that does not exist with other forms of State intervention, 
and that at least sometimes, that cost may not be worth the benefi t derived by the 
subject, their victim/s, and wider society. 31  Th us, liberals should be more scepti-
cal about the use of criminal justice interventions, all else being equal, than less 
 inherently coercive alternatives. 32  

 Secondly, criminal punishment is  painful , in addition to depriving liberty from 
citizens who break the law. Th at is, criminal punishment exposes the off  ender to 
a range of circumstances that are unpleasant, and which may cause the subject 
to experience physical pain, psychological suff ering, and/or emotional trauma. 33  
Th ese features of criminal punishment are oft en deeply ingrained in penal 
processes, which have evolved out of systems designed for straightforward  ‘ pain 
delivery ’ . 34  However, they may also be the result of responses to the penal subject ’ s 
conviction or punishment by the wider community. Even in these cases, however, 
the State bears at least some responsibility for infl icting these pains  –  they are 
part and parcel of the punishment that is imposed, to the extent that they arise in 
 proximity  to State activities. 35  Th e pains of punishment may or may not be said 
to be  part  of the punishment in terms of attempts to measure severity (such as 
retributive proportionality), 36  but at the very least they are a sociological reality 
of the experience of punishment, and need to be recognised as attending punish-
ment so that they can be confronted and minimised. 37  To the extent that we know 
that punishment involves the  intentional  infl iction of pain, liberals ought to be 
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reluctant to rely upon criminal punishment. One cannot show respect to some-
one ’ s human dignity without also being humane, 38  and humanity must include an 
attempt to avoid the infl iction of intentional pain if there is any alternative:  ‘ Sorrow 
is inevitable, but not hell created by men ’ . 39  

 Th irdly, criminal punishment inevitably exposes innocent individuals to hard-
ship, in two senses. On the one hand, there are inherent deprivations associated 
with participation in the criminal process, which is intrusive and highly demand-
ing in terms of the time and resources required to argue one ’ s case from the fi rst 
contact with police offi  cers and prosecutors, through to the trial itself  –  pains that 
must be borne even by factually innocent defendants, who are found not guilty 
(or who experience miscarriages of justice). 40  On the other hand, punishment 
inevitably impacts upon third parties to the punishment, such as dependent family 
members and employers. 41  Punishment cannot only aff ect the individual being 
punished because it is a social process, and therefore causes ripple eff ects that 
pass throughout society. Again, this is not to say that third-party and procedural 
limitations to liberty are not associated with other forms of State intervention 
(consider, for instance, the awful knock-on eff ects that can be associated with 
taking a child into the care of the State for its parents and wider family), but only 
that these impacts are particularly prevalent given the inherent intrusiveness of 
the penal system. 

 Fourthly, criminal punishment is inevitably  reactive  to social harms, and there-
fore limited in terms of what it can achieve in terms of protecting and producing 
liberty. 42  Th e criminal justice system is set up to respond to criminality aft er it 
has already happened, and however much it may hope to target events in future, 
it is foundationally grounded in principles that target individuals ’  conduct, only 
when it has been labelled as transgressive in advance. Within the criminal justice 
system whose institutions have been bequeathed to us by history: we ought not to 
(intentionally) punish the innocent; 43  we should only punish individuals, rather 
than groups or communities; 44  and we should not punish retroactively what was 
not clearly expressed to be a criminal off ence at the time the act was committed. 45  
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Th ese are the key features of how the criminal justice system approaches those it 
exerts penal control over: as individuals, responsible for their conduct, and only 
for things that they already knew (or ought to have known) were wrong. 46  We 
might well change the penal institutions we have inherited, so that they are better 
suited to responding to wider social problems, and better equipped to be proactive. 
But if we changed the institutions of criminal justice away from the imposition of 
formal consequences in response to criminal acts by individuals,  it would no longer 
be the criminal justice system . It would no longer be criminal punishment and 
would need to be justifi ed in its own right, as a new creature, with new moral and 
political implications. 47  

 If the liberal is committed to retaining the institutions of criminal justice that 
we have, then they must accept the limitations of that system. We can certainly 
intervene to attempt to reduce the likelihood of (criminal or non-criminal) social 
harms arising in future, but only in cases where someone has already commit-
ted a serious social wrong, been detected by the system ’ s investigators, convicted, 
and singled out for stigmatisation and unpleasant treatment by the system (and 
 society ’ s response to that singling out). On the face of that, prevention seems better 
overall than cure. Th is is easier said than done, of course, and does not necessar-
ily mean that we should not attempt to  ‘ cure ’  deviant behaviour that does end up 
putting somebody under penal control. But at least in the abstract, if we can avoid 
waiting for harm to be done before responding to it in order to prevent further 
harm, we should do so. As a result, criminal justice ought to be seen as a much less 
eff ective tool than other instruments available to the State in ensuring maximum 
respect for every individual ’ s human dignity, and should accordingly be used as 
little as possible. 48  

 For these reasons, liberal States ought to be committed not just to  modera-
tion  in the use of criminal justice interventions, but  minimalism , too. Th e penal 
State carries a number of intrinsic harms that other aspects of State intervention, 
such as welfare provision and public education, do not, or at least do not have to 
the same extent. For these reasons, there should always be an expectation that 
criminal justice should be used as a last resort for resolving social problems. 49  
Th is conclusion also provides a useful metaphor for measuring penal excess: the 
overall  size  of the penal State, in terms of how much it intrudes into the overall 
level of positive liberty enjoyed by society. A penal State that is minimalist in terms 
of size is therefore one that intrudes into each individual ’ s autonomy  no more than 
is strictly necessary  to protect citizens from the setback to their liberty caused by 
criminal wrongdoing.   
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   C. Democratic Arguments for Penal Minimalism: 
Equality and Solidarity  

 However, we cannot quite conclude that liberal-democratic States must use crimi-
nal justice systems minimally, for two reasons. Firstly, liberal political theory does 
not properly explain why we turn to criminal justice systems at all, since criminal 
justice is also part of the architecture of illiberal States, and predates the emergence 
of liberalism as a political ideology. 50  Secondly, liberal-democratic societies are 
not  just  liberal, and do not  just  pursue liberal ends, because they conduct their 
business through  democratic  decision-making. As we have seen already, liberalism 
and democracy do not always pursue the same ends. Aft er all, at its most basic, 
democracy means direct control by the people (the  ‘  demos  ’ ), and freedom must 
mean the freedom to make bad decisions, including decisions that make one less 
free. 51  So does democracy also support penal minimalism  –  or for that matter, 
penal moderation ?  To answer this question, we must fi rstly identify what we mean 
by  ‘ democracy ’  more fully, and in particular, distinguish between  ‘ formal ’  and 
 ‘ substantive ’  conceptions of democracy. Whilst the former is essentially apathetic 
about penal excess, the latter does carry a series of particular commitments to 
penal minimalism. As a result, in a  liberal  democracy, penal minimalism must 
always be a signifi cant feature of any penal-political philosophy. 

  ‘ Democracy ’ , like  ‘ liberalism ’ , has meant profoundly diff erent things at diff erent 
points in history. In classical (Western) history,  ‘ democracy ’  was associated with 
Hellenic city-states, and notably with Athens, in which citizens (that is, men over 
the age of majority who were not slaves or foreign-born) could contribute directly 
to public discourse and policy-making. 52  What we would now call  representative 
democracy   –  the election of representatives to engage in public decision-making 
on our behalf  –  was defi ned by Enlightenment theorists not as democracy but 
as  elective aristocracy   –  the periodic election of a temporary ruling class. 53  Aft er 
the Enlightenment (and the French and American revolutions), however,  ‘ aristoc-
racy ’  became a dirty word, and  ‘ democracy ’  came to be conceived of as something 
that could be done at arm ’ s length, through intermediaries. 54  Especially with 
the rise of authoritarian opponents of democracy in the form of fascism and 
communism, rule by the people, in which everyone had some say in the running 
of the State, became valued as a good in its own right in Western societies. 55  
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Th is   ‘  democracy ’    –  performed by representatives and therefore through institu-
tions, processes, and practices  designed  to represent  –  is the one that has taken root 
in the liberal-democratic tradition. 

  ‘ Democracy ’  is best understood as a mode of delivery rather than a commit-
ment to any particular ideal  –  which is why the early liberal theorists did not 
consider it necessary to pursue individual freedom through a system in which 
everyone had an individual voice. Moreover, its defi nition of  ‘ everyone ’  is fl uid  –  
the process towards universal suff rage (which usually is not universal, because 
it excludes people below a certain age) has been a distinct feature of twentieth-
century politics. It is a way of doing politics in which power is invested in the 
people making up the polity  –  the citizens who have to live together  –  rather than 
in any specifi ed subset of that populace. 56  But beyond this, there are two major 
approaches to democracy that we need to be aware of:  formal  and  substantive  
democracy. Let us consider each conception, and consider how concerned they 
are with penal minimalism, moderation, and excess. 

   (i) Formal Democracy and Penal Minimalism  
 Formal democracy, in brief, consists of ensuring the constitutional arrangement of 
the State such that there is a minimum level of democratic oversight of the insti-
tutions of government: in the UK, the lower House of Parliament is periodically 
elected, and the party (or coalition) with a majority (or in rare cases, as at the time 
of writing, the largest minority) of seats forms the government, and is therefore 
indirectly democratically accountable. Th e government exercises control over the 
judiciary, appoints new peers to the House of Lords, and is otherwise answerable 
to Parliament, which enjoys so-called  ‘ Parliamentary Sovereignty ’  over both the 
executive and the judiciary in the event of a confl ict between them. 57  Likewise, 
in local government, directly elected representatives are periodically appointed 
and generally command unelected offi  cers. One central function of juries and lay 
magistrates is to act as a democratic stay on the powers of unelected judges, given 
the severe consequences of a criminal conviction, 58  and increasingly, new posi-
tions such as the Police and Crime Commissioner are being created to provide 
a more direct level of democratic control (however tokenistic) over historically 
unelected public services, such as the police. 59  Importantly, not every govern-
ment institution needs to be democratically elected in order for the system to be 
 ‘  democratic ’ , so long as the people have overall control over the State ’ s activities 
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(through formal expressions of the  vox populi  such as elections and referendums). 
Every so oft en, the people speak, and the State derives political legitimacy from 
their having spoken, until either a formal period of time has elapsed, or a political 
crisis fatally undermines that legitimacy. 

 In a purely formal democracy, criminal punishment does not meaningfully 
bear upon the question of whether or not a State is democratic. Th e reliance 
of a State upon criminal punishment as a means of keeping society in check is 
generally independent of  how  (and  for whom ) public institutions are run. Since a 
purely formal democracy contains no commitments to any values that might urge 
restraint in penal activities, a formal democrat seems to be  –  at best  –   indiff erent 
about the reliance of democratic States upon criminal punishment. If that is the 
case, then in a  liberal  democracy, strong liberal concerns about securing penal 
minimalism ought to trump the lack of interest in penal minimalism on the 
part of democrats, and so our commitment to a minimal penal State should not 
waver. However, in practice, formal democracy is vulnerable to illiberal shift s 
in policy and public discourse. It cannot resist changes in the political climate 
that undermine liberal principles, because it lacks inherent commitment to any 
principles upon which  ‘ healthy ’  democracy depends. Liberal paternalist criminol-
ogists, in particular, have argued that a campaign of  penal populism  (or  ‘ populist 
punitiveness ’ ) has been driven by shift s in public discourse that have tended to 
actually militate against penal minimalism  and  moderation, and in favour of 
penal excess. 60  Whilst this complaint is probably overblown, both in the sense that 
there is little evidence of a unidirectional shift  in public attitudes towards a rabid 
punitiveness, 61  it  illustrates how formal democracy ’ s principled apathy can be 
overcome by short-term policy imperatives. 62   

   (ii) Substantive Democracy and Penal Minimalism  
  Substantive  democracy  –  sometimes also called  ‘ democracy as a way of life ’   –  is less 
embodied in institutions, and more about the  fl avour  of democratic processes. 63  
In a substantively democratic society, the institutions by which the people exert 
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control over the various levels of government must not only exist,  but must actu-
ally be used eff ectively . Aft er all, the democratic ideal  –  rule by the people  –  is 
easy to express and normatively attractive, but it is diffi  cult to achieve in prac-
tice. Indeed, there are various nightmare scenarios in political theory, in which 
democracy falls apart through misuse, abuse, or neglect. Some are as old as the 
resurgence of democracy within the political lexicon, such as the  ‘ tyranny of the 
majority ’ , in which minority interests are suppressed and marginalised by a large 
but not total majority, to the extent that genuine rule by all is supplanted by a 
new  de facto  elite. 64  Others are new, such to the supposed threat that right-wing 
populism poses to European (and wider Western) democracy, or the problem of 
 ‘ failed democracy, ’  in which the formal institutions of democracy are dominated 
by authoritarian forces that use corruption, coercion, fraud, violence, propa-
ganda, and censorship to retain control. 65  While  ‘ failed ’  democracies are usually 
subverted from the top down, it is also possible for  political apathy  to cause failures 
in the democratic process  –  if one can vote, but nobody does, then in what sense 
do  ‘ the people ’  rule ?  To be sure, apathy, like ignorance, can be produced 66   –  but for 
the substantive democrat there is also the problem of investing voters in genuine 
deliberation to begin with, which becomes increasingly diffi  cult where political 
problems are discussed in technical language, involve opaque institutions, and 
deal with ever-more complex issues. 67  Under such circumstances, democracy is 
simply  exhausting , and it can be very tempting to give up the responsibility of 
 freedom  –  to go with the fl ow, and trust the know-betters to get it right. 68  But a 
healthy, meaningful democracy requires active discourse and widespread partici-
pation in deliberation if it is to endure. 69  

 In short, the only way for substantive democrats to be satisfi ed that democ-
racy is meaningfully at work is to ensure the presence of  democratic values  in the 
actions of electors and of government. Two key commitments in particular compel 
the substantive democrat to pursue penal minimalism: to  socio-political equality ; 
and to  communal solidarity . 
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 Th e democrat ’ s belief in  equality  is more immediate and substantive than 
the liberal commitment to a  fair  and equitable distribution of abstract politi-
cal rights to exercise autonomous choices. Indeed, for the democrat, there is a 
strong  socio-economic  dimension to equality in terms of  equality of opportunity  
to pursue diff erent agendas, and to enjoy scarce  resources . 70  Th is fuller equality is 
important to substantive democracy because it ensures fuller equality of  voice  in 
public discourse. If one group is very rich, then they are able to monopolise media 
channels and drive discourses to serve their vested interests whether lobbying, 
media consolidation, and campaign funding (to say nothing of outright bribery 
and corruption) become open to the landed few. 71  Information cannot freely fl ow, 
and the interests of less well-off  groups may well be marginalised and obscured in 
favour of elite vested interests  –  especially in the context of identifying particular 
problems as the object of criminal law. 72  Th e greater the level of socio-economic 
and  –  political inequality in practice, therefore, the lower the prospects for genuine 
equality of voice in public deliberations, and the lesser the chances of meaningful 
contribution of everyone to public decision-making. For this reason, the demo-
cratic tradition has proven decidedly ambivalent about free-market  capitalism  as 
a mode of political economy, with its focus on individual property ownership and 
unconstrained exchanges in market conditions. To be sure, liberalism, democracy 
and capitalism can coexist, but democracy is just as welcoming of the socialist 
tradition as the capitalist one. 73  

 However, this is by no means a zero-sum game. Even in extremely unequal 
societies it is possible for the better- and worse-off  to feel part of the same project, 
and to at least feel as though they are travelling in the right direction. A healthy 
democracy is one in which all the members of an electorate feel attachment to 
one another, such that they are willing to peacefully coexist with one another. 
Th is is particularly important in a democracy, where people can be deeply and 
intractably divided over the best course of action to pursue, but must continue to 
live together once a decision has been taken. In other words, in a healthy democ-
racy there must be  room to disagree, without that disagreement being a barrier to 
interaction . Th is sense of belonging to the same in-group, even when we disagree 
vehemently with one another, is called  solidarity , a concept popularised by the 
work of  É mile Durkheim. 74  Solidarity can arise  mechanically , from a common 
purpose between members of a society, or  organically , as a result of interactions 
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arising out of  diff erent purposes and approaches. But both forms serve the purpose 
of  creating an internal sense of commitment to other members of the society  –  that 
we are  ‘ all in it together ’  and therefore deserve the respect, support, and care of our 
neighbours. 75  Social institutions serve to protect solidarity, whether by reinforcing 
the community ’ s interior ties ( ‘ I am like my neighbour ’ ) or by demonstrating the 
 ‘ otherness ’  of the outsider ( ‘ I am unlike strangers ’ ). 76  On this account, criminal 
punishment in particular is less an attempt to control crime, and more an attempt 
to express messages to society at large that shore up social solidarity, by reaffi  rming 
moral norms and by stigmatising those who have broken them, either temporar-
ily or permanently, as outcasts from the group. 77  By simultaneously castigating 
the wrongdoer  as such  and restating the values of the group, punishment serves 
powerful and important expressive roles that serve the political purpose of hold-
ing society together in the face of the challenge posed by the crime. 78  Solidarity 
helps to smooth over socio-economic, -cultural, and -political tensions and enable 
citizens to walk a mile in each other ’ s shoes. It gives them a reason to care about 
each other ’ s problems, and therefore be committed to democratic deliberation, 
even when their own interests are not directly aff ected by an issue. Solidarity, then, 
is crucial to the ongoing viability of the polity; it gives citizens a reason to care 
about one another, and therefore, to care about how we live with one another. 

 Th e substantive democrat ’ s normative commitments to  solidarity  and  equality  
create strong incentives to reject penal excess and embrace robust standards of 
penal minimalism. Simply put, if a society wishes to remain cohesive  as  a substan-
tive democracy in the long-term, it must use the extremely stigmatising and 
fragmentary sledgehammer of criminal justice to deal with as few social problems 
as possible. Criminal justice is, aft er all, a very intrusive and disruptive process  –  
which is at least partly why its interventions are so oft en so painful and so harmful 
to both formally guilty off enders, who may or may not  ‘ deserve to suff er ’ , and 
formally innocent third parties. 79  It is also a deeply stigmatising and othering 
process. By defi nition, a breach of the criminal law is a  public wrong   –  not just a 
private wrong against the individual victims (assuming that there are any), but a 
breach of the fundamental tenets upon which the polity itself is based. 80  As such, 
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to break the criminal law is to become an  ‘ other ’   –  to hold oneself apart from and 
above the standards of everyone else. It is very tempting to conceive of criminal 
off enders  –  however unintentionally or unconsciously  –  as enemies of the people, 
to be rejected forever. 81  

 Now, we might say that some people have done such heinous wrongs that they 
 deserve  exclusion  –  if only temporarily. 82  Or we might say that, however much 
exclusion of certain persons harms the solidarity between those persons and the 
community, the benefi ts of that exclusion outweigh the harms. Or that that exclu-
sion can be reframed to be less exclusive and in fact heal the rupture in social 
solidarity that the crime should be properly understood as in the fi rst place. Th ese 
are, essentially, the claims of retributivist, consequentialist, and restorative justi-
fi cations of punishment, respectively. To say that punishment is in  tension  with 
the norms of egalitarian solidarity in a substantive democracy  –  that it requires 
 justifi cation  –  is not to say that such a justifi cation is impossible. 83  But anything 
that does create tension with those values ought to be undertaken only when 
absolutely necessary  –  only as a bare minimum. It follows that in a genuinely, 
substantively democratic society, the rule of the people (as a whole) ought not to 
be interfered with. In particular, concern with protecting social groups and indi-
viduals from marginalisation within decision-making processes should imply a 
particular concern with the  shape  of the penal population  –  that is, the footprint of 
the penal State ’ s control on diff erent sections of society, and how its control over-
laps and intersects with already-marginalised sections of society. Unless there is a 
good reason for crime to be more associated with one community than another, 
in an egalitarian (and solidarian) society, one would expect the Rule of (Criminal) 
Law to apply equally across society. A system that perpetuates or exacerbates exist-
ing forms of social marginalisation must necessarily therefore be excessive, from a 
democratic perspective.   

   III. Conclusion: Two Spatial Metaphors 
for Penal Excess  

 Both liberals and democrats, in other words, have compelling reason to commit 
to penal minimalism as an important part of their theory of the State, as it relates 
to the criminal justice institutions and processes undertaken by that State. Th ese 
are not the only reasons to be committed to penal minimalism, of course, because 
not everyone is straightforwardly a liberal or a democrat. 84  Rather the point is that, 
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if the UK (and therefore, England and Wales) is a  ‘ liberal democracy ’ , and we aim 
to take the philosophical commitments of liberal democracy seriously, then the 
State  ought  to be committed to penal minimalism. By ignoring the principles of 
 ‘ liberal democracy ’  as a sphere of debate, critical criminology has tended to cede 
an important evaluative (and rhetorical) battleground in penal policy debates, 
which a focus on liberal democracy allows us to contest. Th e normative claim to be 
a liberal democracy matters, even if it is disingenuous or even illusory; to borrow 
one of Kurt Vonnegut ’ s witticisms:  ‘ We are what we pretend to be, so we must be 
very careful what we pretend to be ’ . 85  So long as we use the label of liberal democ-
racy to identify particular States, that leaves those States and their citizens open 
to the charge of being  bad faith  liberal-democrats, who ought to change direction. 
For this reason, we ought not to ignore those foundational principles, however 
abstract and distant from practice they seem. 

 Moreover, the picture of penal minimalism that emerges from this analysis 
of liberal and democratic values tells us something about the particular contours 
of penal minimalism, and give us some means for more meaningfully mapping 
out what  ‘ excessive ’  over-reliance on the penal State actually looks like: excessive 
overall  size , and disproportionately uneven  shape . By  size , I mean the overall inter-
ference with liberty and autonomy across each member of the polity; and by  shape , 
I mean the extent to which diff erent sections of society are subjected to the penal 
State ’ s coercive control. In the next chapter, we can put this framework to use, 
drawing together several themes of academic scholarship on recent Anglo-Welsh 
criminal justice in terms of the liberal-democratic conception of penal excess.    
 


