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  1    References in this  Festschrift   are to  ‘ Lord Justice Jackson ’ , as he has usually been referred to during 
his time as a Court of Appeal judge. For a brief period, that is from 4 October 2017 (when Sir Peter 
Jackson was appointed to the Court of Appeal) until 7 March 2018 (the retirement date of Sir Rupert 
Jackson), the correct nomenclature was  ‘ Lord Justice Rupert Jackson ’ . As the publication of this 
 Festschrift   post-dates his retirement from the bench, Lord Justice Jackson is now  ‘ Sir Rupert Jackson ’ ; 
however, for convenience the appellate appellation will be maintained.  

  1 
 A Judicial Career of Many Parts    

   JULIAN   BAILEY    

   I. Introduction  

 Th e focus of this  Festschrift   is upon three areas of the law in which Lord Justice 
Jackson 1  has made a substantial contribution, being: 

•    the development of the Technology and Construction Court (TCC);  
•   civil litigation costs, including by recommending measures to reform the legal 

system of England  &  Wales to ensure that litigation is cost eff ective; and  
•   the development of construction law.   

 Th is chapter discusses those matters, as well as the man for whom this  Festschrift   
has been written. 

 Th ere is always a risk that a biographical exposition may read as an extended 
entry in  Who ’ s Who  or Wikipedia, and in some respects the backgrounds and paths 
to the bench for most senior judges are tessellated with familiar fact patterns. Th e 
traditional route of university, call to the bar, taking silk and (aft er a few outings as 
a Recorder or a Deputy High Court Judge) appointment to the High Court (and, 
for some, upwards) makes for a career of great distinction, but not necessarily 
one that warrants or necessitates any special recognition from one ’ s colleagues or 
members of a profession. Something more is needed, and I believe we fi nd it here 
with Lord Justice Jackson. 

 What follows is intended to provide some details and vignettes of the man, 
his background, and his progression to the High Court bench and then to the 
Court of Appeal. Interwoven in this are aspects of his career, fi rst at the bar, and 
more predominantly when on the bench, which highlight key areas of law and 
legal developments in which he was involved, usually at the forefront.  
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  2    Incidentally, the school itself was involved in construction litigation in the early Victorian period, 
when the school was located in Newgate Street in central London:     Bradbee v Christ ’ s Hospital   ( 1842 ) 
 4 Man  &  G 714   ; 134 ER 294. Th e school owned a row of eight houses in a part of the City, and wished 
to pull them down to build new ones. Th e owner of a neighbouring property, who ran a business 
(as a  ‘ fancy-trimming, lace, and fringe manufacturer ’ ), brought an action in nuisance against the 
school, on the basis that the school had taken an unreasonable amount of time to pull down the prop-
erty next door. He alleged that the hoarding the school put in place for the demolition had been there 
for too long, blocking the footpath in front of the plaintiff  ’ s business and thus causing damage to that 
business. He also alleged that the house next door was pulled down in a negligent manner, causing 
damage to his own property and business. In what was evidently hard-fought litigation in the Court of 
Common Pleas, the school met with mixed success.  
  3    Former Presidents of the Cambridge Union include a number of current political grandees, 
including Kenneth Clarke, Vince Cable and Michael Howard. Going back even further, one of Rupert 
Jackson ’ s predecessors as President was the father of English legal history, the unequalled FW Maitland, 
who was President for the Lent term of 1873.  

   II. School Days  

 Rupert Jackson ’ s school days were spent at Christ ’ s Hospital, in West Sussex. 2  
One of his contemporaries at Christ ’ s Hospital was Christopher Ennis, who would 
go on to become a well-known quantity surveying expert and Chairman of the 
Society of Construction Law (UK). Mr Ennis shared this refl ection with me: 
 ‘ Above all I remember his kindness, approachability and civility to all, young and 
old  …  In many ways he has hardly changed, and high offi  ce has not made him any 
less approachable and personable ’ . 

 It was perhaps these lifelong virtues  –  including his humility, good humour and 
generous spirit  –  that endeared him to fellow students and later in life to profes-
sional colleagues, clients and counsel appearing before him in court.  

   III. University and Early Days at the Bar  

 In keeping with the Nazarene nomenclature, education at Christ ’ s Hospital was 
followed by four years at Jesus College, Cambridge (1967 – 1971), where he studied 
classics (graduating with a fi rst) and law (graduating with a 2:1). At Cambridge, 
Rupert Jackson met someone who would become his lifelong friend and 
colla borator: one John Powell. Jackson and Powell were both involved with the 
Cambridge Union, with Rupert Jackson becoming President of the Cambridge 
Union in Easter 1971. 3  His immediate successor as President was Ariadn ē -Anna 
Stasinopo ú lou, now better known by her married name of Arianna Huffi  ngton, of 
 Huffi  ngton Post  fame. Th ough he knew her well at university, their paths diverged 
thereaft er, with Ms Stasinopo ú lou pursuing a career in journalism and music, 
whereas Rupert Jackson entered the less burnished world of the law. 
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  4    Later Lord Justice Ralph Gibson. At chambers, Rupert Jackson was a pupil of Ian Kennedy, 
later Mr Justice Kennedy. As a judge, Kennedy J sat as part of the Court of Criminal Appeal in 
    R  v  Seymour   ( 1987 )  9 Cr App R (S) 395   , which involved the prosecution of the 8th Marquess of 
Hertford for ploughing through the remains of the Roman town of Alcester, which happened to be 
located on Lord Hertford ’ s estate at Ragley Hall, Warwickshire. Th e Court of Criminal Appeal reduced 
Lord Hertford ’ s fi ne from  £ 10,000 to  £ 3,000. Although it is purely a matter of speculation, it may be 
conjectured that if Kennedy J ’ s former pupil Rupert Jackson (a devotee of all things Roman in Britain) 
had been a member of the court, the fi ne may well have been increased substantially.  
  5         Jackson     &     Powell   ,   Professional Negligence   (  London  ,  Sweet  &  Maxwell ,  1982 )  .  Jackson  &  Powell  is 
discussed further below.  
  6    Th ere are surviving letters to the editor of  Th e Spectator , from 1969, on the subject of Cambridge 
University colleges becoming co-educational. Th e 21-year-old Rupert Jackson was in favour of 
co-educational colleges, whereas other  Spectator  correspondents were dead against the idea: 
see   www.archive.spectator.co.uk  .  
  7          R   Jackson   ,  ‘  Can Clubs Discriminate ?   ’  ( 1973 )  36      Modern Law Review    529    .  
  8        Charter v Race Relations Board   [ 1973 ]  AC 868   .  
  9    Th e Race Relations Act was later amended to overcome this lacuna in the legislation: see     Watt 
v Ahsan   [ 2008 ]  1 AC 696 at 705    [20] – [21], per Lord Hoff mann.  
  10        ‘  [A] local Conservative or working men ’ s club should not be permitted to discriminate blatantly 
against coloured persons who seek to join  ’ : ( 1973 )  36      Modern Law Review    529 at 531    .  
  11     ‘ Quis custodiet ipsos custodes ?  ’  or  ‘ Who will watch the watchmen ?  ’ : from the Roman poet Juvenal.  
  12          T   Gilby   ,  ‘  Civilised Violence  ’  ( 1973 )  38      Quis Custodiet    25    .  

 Rupert Jackson was called to the bar in 1972, at the Middle Temple. Aft er 
 pupillage at the chambers of Ralph Gibson QC, 4  he took up tenancy at those 
chambers in 1973, based at Crown Offi  ce Row, Temple. In 1974, Rupert Jackson ’ s 
friend from Cambridge, John Powell, also joined chambers as a tenant, and some 
eight years later they would publish the book 5  which made their names in the law. 

 Th e urge to write was evidently present from the earliest days of Rupert 
Jackson ’ s career at the bar, if not before. 6  Th ree contributions from this time 
are extant, and bear brief mention to bring out the varied interests of the young 
legal mind. 

 A case note from 1973  ‘ Can Clubs Discriminate ?  ’  7  considered section 2(1) of 
the Race Relations Act 1968, which made it unlawful  ‘ for any person concerned 
with the provision to the public or a section of the public  …  of any goods, 
facilities or services to discriminate against any person seeking to obtain those 
goods,  facilities or services ’  on the basis of the latter ’ s  ‘ colour, race or ethnic or 
national origins ’ . Th e case in question 8  concerned an application by a Mr Shah, 
a Conservative of Indian origin, to join the East Ham South Conservative Club. 
Mr Shah ’ s application to join the club had been rejected due to his colour. Th e 
club ’ s defence  –  which succeeded in the House of Lords  –  was that section 2(1) did 
not apply to it because, as a  private  club, it was not providing goods, facilities or 
services to the  public . 9  Unsurprisingly, Rupert Jackson ’ s note in the  Modern Law 
Review  was  unsupportive of this outcome. 10  

 In the same year, Rupert Jackson authored a  ‘ review of reviews ’  in the journal 
 Quis Custodiet ?   11  of the article  ‘ Civilised Violence ’  by Friar Th omas Gilby OP, 12  
being a meditation on the causes of and possible justifi cations for violence in 
societies, including violence by and against the state. Rupert Jackson ’ s review of 
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  13         DJ   West    and    DP   Farrington   ,   Who Becomes Delinquent ?    ( Heinemann ,  1973 )  , reviewed at (1975) 
38  Modern Law Review  108.  
  14        R & T Th ew Ltd v Reeves (No 2)   [ 1982 ]  QB 1283 (CA)   .  
  15        Crewe v Anderson   [ 1982 ]  1 WLR 1209   .  
  16        Guyll v Bright   ( 1987 )  84 Cr App R 260   .  
  17        Salmon v Seafarer Restaurants Ltd   [ 1983 ]  1 WLR 1264    (Woolf J).  

Friar Gilby ’ s pamphlet concluded in slightly withering terms:  ‘ Th e moral force of 
law and the legitimacy of revolution is a vast subject, upon which Mr Gilby could 
only touch briefl y at the end of his article. One hopes he will develop it in the 
future ’ . 

 Two years later in the  Modern Law Review  appeared a book review of 
 ‘ Who becomes delinquent ?  ’ , 13  a study based on data compiled over 10 years of 
411  delinquent children from a working class area of London. As noted in the 
book review, the data gathered revealed that  ‘ [t]he hard core juvenile recidivists 
usually come from certainly clearly recognisable home situations. ’  Th e review also 
recommended that  ‘ [o]ur community, it is suggested, should devote substantially 
more of its resources ’  to intervening to ensure that children in those recognisable 
situations were not led down some inexorable path to perdition.  

   IV. Development at the Bar  

 Th e early years of Rupert Jackson ’ s career at the bar were typical for the time. 
His practice was a general one, involving criminal cases in the Magistrates ’  Courts 
and Crown Courts, civil and family cases in the County Courts, employment 
cases  before industrial tribunals (now called Employment Tribunals), periodic 
forays into the High Court, some education cases before various tribunals, and 
occasional ventures into the Court of Appeal. 

 Early reported cases of his included a solicitors ’  disciplinary case 14  and a social 
security appeal, 15  both of which saw him appear before Lord Denning MR in 
his fi nal year as a judge. A variety of other cases ensued, including a  prosecution 
concerning an unlicensed vehicle, 16  and a case about a fi re at a fi sh-and-
chip shop. 17  

 However, it was only natural that Rupert Jackson ’ s practice would develop in 
his nascent area of specialisation  –  professional negligence. Not only did his prac-
tice grow rapidly, but he quickly became the leader at the professional negligence 
bar, taking silk in 1987. Th e development of a professional negligence practice 
stemmed from early and consistent briefs from fi rms of solicitors who were 
usually defending such claims, oft en on behalf of insurers. His practice, and that 
of his chambers, fl ourished. Th is growth and success saw both Rupert Jackson and 
John Powell become heads of chambers in the 1990s, and the chambers grew and 
moved to their present location at 4 New Square in Lincoln ’ s Inn. 

 Inevitably, the work of a sought-aft er barrister leaves an indelible record in the 
judgments of the courts in which he or she has appeared. Even a brief survey of the 
case law from the 1980s and 1990s in the construction or professional negligence 
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  18        Northern Regional Health Authority v Derek Crouch Construction Co Ltd   [ 1984 ]  1 QB 644   .  
  19    Fourteen years later, and aft er much academic discussion concerning the correctness of  Crouch  and 
subsequent cases which followed it (see, eg,       Duncan   Wallace   ,  ‘  Construction Contracts :  Th e Architect, 
the Arbitrator and the Courts  ’  ( 1986 )  2      Construction Law Journal    13    ), the case was overruled by the 
House of Lords in     Beaufort Developments (NI) Ltd v Gilbert-Ash NI Ltd   [ 1999 ]  1 AC 266   .  
  20        London Borough of Merton v Leach   ( 1985 )  32 BLR 51    [Vinelott J].  
  21        Eagle Star Insurance Company Ltd v National Westminster Finance Australia Ltd   [ 1985 ]  UKPC 2   . 
Th e very last Privy Council appeal from Australia came two years later, in     Austin v Keele   ( 1987 ) 
 10 NSWLR 283   .  
  22        Anglian Water Authority v RDL Contracting Ltd   ( 1988 )  43 BLR 98    [OR, HHJ Fox-Andrews QC].  
  23        Mercers v New Hampshire Insurance Co Ltd   ( 1992 )  60 BLR 26 (CA)   . Th is case is discussed by 
Mr Wilmot-Smith QC in Chapter 17 of this volume.  
  24        Clark Boyce v Mouat   [ 1994 ]  1 AC 428   .  
  25        Machin v Adams   ( 1997 )  84 BLR 83 (CA)   .  
  26        Stanton v Callaghan   [ 2000 ]  1 QB 75 (CA)   .  
  27    Although the position of English law on the immunity of expert witnesses was later refi ned in 
    Jones v Kaney   [ 2011 ]  2 AC 398   .  
  28        Arthur JS Hall  &  Co v Simons   [ 1998 ]  EWCA Civ 1943   . By the time the matter reached the House 
of Lords ([2002] 1 AC 615), Rupert Jackson QC had been appointed to the High Court bench. His 
replacement in the House of Lords was Jonathan Sumption QC, now Lord Sumption JSC.  

fi elds will turn up Rupert Jackson ’ s name with regularity. Some of the notable cases 
in which he appeared as counsel during this period include the following: 

•     Northern Regional Health Authority v Derek Crouch Construction Co Ltd , 18  
a controversial Court of Appeal decision on the reviewability of architects ’  
certifi cates; 19   

•    London Borough of Merton v Leach , 20  a landmark case on the duties of contract 
administrators in carrying out their functions under construction and engi-
neering contracts;  

•    Eagle Star Insurance Company Ltd v National Westminster Finance Australia 
Ltd , 21  being one of the last Privy Council appeals from Australia, concerning a 
valuable stallion named  ‘ Asian Beau ’  that died aft er bouts of colic;  

•    Anglian Water Authority v RDL Contracting Ltd , 22  which considered the ability 
of a contract administrator to delegate its functions;  

•    Mercers v New Hampshire Insurance Co Ltd , 23  on the interpretation and 
 operation of an advance payment guarantee;  

•    Clark Boyce v Mouat , 24  a New Zealand appeal to the Privy Council concern-
ing confl icts of interest aff ecting solicitors in that country;  

•    Machin v Adams , 25  on whether an architect assumed responsibility in 
 negligence to a third party who relied upon the architect ’ s  ‘ letter of comfort ’  
that works had been completed satisfactorily;  

•    Stanton v Callaghan , 26  on the immunity from suit of expert witnesses; 27  and  
•    Arthur JS Hall  &  Co v Simons , 28  in the Court of Appeal, on the immunity from 

suit of advocates.   

 As if these and other cases were not suffi  cient to occupy his waking hours, Rupert 
Jackson added to his workload considerably through wading into the world of 
legal publications.  
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  29    Eg      Roady    and    Andersen    (eds),   Professional Negligence   ( Vanderbilt University Press ,  1960 )  ; 
 Restatement (Second) of Torts   §  299A (1965).  
  30    Eddy,  Professional Negligence  (Stevens  &  Sons, 1955)  –  with a foreword written by the Rt Hon 
Sir Alfred Denning, as he then was.  
  31        Hedley Byrne  &  Co Ltd v Heller  &  Partners Ltd   [ 1964 ]  AC 465 (HL(E))   .  
  32    John Powell QC and Roger Stewart QC, although John Powell QC has now retired from legal 
practice.  
  33    Th e fi rst two editions of  Jackson  &  Powell  were written by the eponymous authors themselves. 
Subsequent editions were opened up to members of their chambers, and thus the work became a 
 ‘ chambers book ’ .  

   V.  Jackson  &  Powell   

 Much of the early and rapid success that Rupert Jackson found at the bar arose 
from the publication, in 1982, of  Professional Negligence , co-authored with his 
friend John Powell. 

 Th e rationale for such a book was self-evident to its authors and indeed to 
the community of English lawyers: there was a need for such a book. Much had 
been written in other countries, especially the United States, 29  on the subject-
matter, but there was no contemporary English text that addressed this evolving 
and burgeoning area of law. Th is was not to say that professional negligence 
was new territory in English law. Almost 30 years before  Professional Negligence  
was fi rst published, there had been a book of the same title authored by 
JP Eddy QC, 30  but this was long out of print, and of limited use, given that it 
pre-dated the landmark case of  Hedley Byrne  &  Co Ltd v Heller  &  Partners Ltd , 31  
let alone subsequent authorities. No doubt Mr Eddy QC ’ s monograph served its 
purpose in the 1950s, but by the 1980s any attempts to rely upon it would have 
been as fruitful as using a 1950s road map of Buckinghamshire to navigate the 
grid roads of Milton Keynes. 

 Rupert Jackson and John Powell ’ s monograph quickly cornered the profes-
sional negligence market, and went into subsequent editions to meet the 
ongoing demand for updated texts in this important area.  ‘  Jackson  &  Powell  ’ , as 
it is universally known, was (and is)  the  go-to text on professional negligence. 
Today, some 36 years aft er it was fi rst published,  Jackson  &  Powell  is in its eighth 
edition, published in 2016. Its title has changed from  ‘ Professional Negligence ’  to 
 ‘ Professional Liability ’ , as a subtle but important shift  of emphasis to recognise that, 
for professional persons, liability in their business activities does not arise purely 
in tort, but also under contract, statute and occasionally for unjust enrichment. 
And whereas the fi rst edition of the book consisted of 344 pages of text, prepared 
by its industrious authors alone, the lucubratory eighth edition expands to 
1,465 pages, has two general editors 32  and 26 editors, with Lord Justice Jackson 
himself contributing as a  ‘ consultant editor ’ . 33  Th e chapter on  ‘ construction 
 professionals ’  alone (chapter 9) runs to 169 pages. 

 Th is exponential growth of the text in the book and the number of contributors 
to it refl ects at least two things. First, it evidences the rapid growth of professional 
negligence as a specialist area of law since 1982. Indeed, most of the cases referred 
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  34    Lord Woolf  ’ s recommendation 273 was:  ‘ An extended civil litigation protocol should be developed 
for use across the entire civil justice system, building on the protocol developed by the Offi  cial Referees ’  
Solicitors ’  Association [now the Technology and Construction Solicitors Association] ’ .  
  35     Th e Lawyer , 15 March 1999 (  www.thelawyer.com  ).  

to in the eighth edition of  Jackson  &  Powell  post-date the publication of the fi rst 
edition of the book. Secondly, and consequently, we may conclude that  Jackson  &  
Powell  succeeded not only because of a gap in the market for such a book in the 
1980s, but because professional negligence was an area of law that was on the cusp 
of enormous development.  Jackson  &  Powell  was therefore published in the right 
place, at the right time.  

   VI. Th e Woolf Review  

 As yet a further extra-curricular activity, Rupert Jackson QC acted as one of 
Lord  Woolf  ’ s  ‘ assessors ’  in the  ‘ Offi  cial Referees ’  Working Group ’  as part of his 
 Lordship ’ s review of the legal system in England and Wales, culminating in the 
report  Access to Justice  –  Final Report  (1996). Th e Woolf review ultimately led to the 
enactment of the Civil Procedure Rules (1998), which inter alia sought to simplify 
the civil litigation system, including by modernising rules of court that had been 
in place since the Judicature Act reforms of the 1870s. For Offi  cial  Referees ’  Busi-
ness, as it was then known, the specifi c recommendations were limited and modest, 
and indeed one of Lord Woolf  ’ s recommendations was that the pre-action protocol 
that was pioneered before the Offi  cial Referees be rolled-out to other parts of the 
civil litigation system. 34  

 Although the Woolf Review did produce radical and much-needed changes to 
the civil litigation system, it could not guard against all future eventualities that 
might necessitate a further review (or reviews) of the system. As mentioned below, 
more than a decade later Lord Justice Jackson himself would be called upon to 
undertake an exercise of a similar magnitude to that of Lord Woolf, in relation to 
troubling issues arising from the cost of civil litigation.  

   VII. Judicial Career  

 Rupert Jackson QC was appointed to the High Court bench in January 1999, 
 leaving many satisfi ed solicitor clients searching for substitute leading counsel. 
As was reported at the time  ‘ A chorus of regrets were expressed over the departure 
of Rupert Jackson QC ’ . 35  Th e bar ’ s loss was therefore the bench ’ s gain. 

 Th e newly-appointed Mr Justice Jackson was assigned to the Administrative 
Court of the Queen ’ s Bench Division of the High Court. Th e spectrum of 
cases encountered by Jackson J, both in the QBD and in the Court of Appeal 
(Criminal Division), was both varied and interesting. Over a period of fi ve years, 
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  36        R (on the application of Brown) v Inner London Crown Court   [ 2003 ]  EWHC 3194    (Admin).  
  37        R v Kempster   [ 2003 ]  EWCA Crim 3555   .  
  38        R v McGee   [ 2003 ]  EWCA Crim 2627   .  
  39        Archer v Williams   [ 2003 ]  EWHC 1670 (QB)   .  ‘ Mary Archer tells court of  “ betrayal ”  over her face 
lift  ’   –  the headline in  Th e Independent  on 30 June 2003.  
  40        R (van Hoogstraten) v Th e Governor of HMP Belmarsh   [ 2002 ]  EWHC 2015    (Admin). Mr van 
Hoogstraten ’ s counsel of choice was Mr Giovanni di Stefano, who described himself as a  ‘ Professione 
Avvocato ’ . Th e Wikipedia entry for Mr di Stefano states:  ‘ Di Stefano used the Italian title  “ avvocato ”  
( “ advocate ” , analogous to an English lawyer) on his business card, and misled clients and the courts 
into believing that he was a qualifi ed lawyer. On 27 March 2013 he was convicted on 25 charges includ-
ing deception, fraud and money laundering between 2001 and 2011 by a jury at Southwark Crown 
Court in London. During the trial he had told the court of his links to Robert Mugabe, Osama bin 
Laden, Saddam Hussein (whom he described as a  “ nice guy ” ) and his  “ friendship ”  with the daughter of 
Slobodan Milosevic ’ .  
  41        R v Secretary of State for Health, ex parte Associated Newspapers   [ 2001 ]  1 WLR 292   .  
  42     ‘ Brady: My fi ght goes on ’ , 9 June 2001:   www.news.bbc.co.uk/2/hi/uk_news/1380047.stm  . Brady 
died in 2017.  
  43        Perks v United Kingdom   ( ECtHR, Applications nos 25277/94, 25279/94, 25280/94, 25285/94, 
28048/95, 28192/95 and 28456/95, judgment delivered   12 October 1999 )  .  

Jackson J sat in cases involving such diverse matters as Arsenal ticket touts, 36  the 
conviction of a burglar on the basis of an ear-print he left  at the crime scene, 37  
the sentencing of Liverpool pickpockets, 38  a claim by Lady Archer against her 
former secretary for breach of confi dence, 39  the right of property developer 
Nicholas van Hoogstraten to be visited in Belmarsh Prison by his putative 
Italian  counsel, 40  whether the inquiry into the murders committed by Dr Harold 
Shipman would be held in public, 41  and Moors murderer Ian Brady ’ s claimed 
 ‘ right to die ’ . 42  As an  outremer  excursion during this period, Sir Rupert Jackson 
also found himself sitting as an ad hoc judge of the European Court of Human 
Rights in a poll-tax case. 43  

 Attention grabbing as these cases may be, however, it must also be recognised 
that the more usual type of case was a grinding encounter that would presumably 
make one despair at the state of society, if not the human condition itself. Th at 
is, cases involving rape and other sexual off ences, child abuse and paedophilia, 
burglary, robbery, arson, fraud, drugs, murder, assault, dangerous driving  –  all part 
of the diet of a High Court judge in his position. But aft er a period of fi ve years as 
a judge in the Administrative Court, Jackson J ’ s career took a diff erent direction. 

   A. Th e Technology and Construction Court  

 Mr Justice Jackson became the judge in charge of the Technology and Construc-
tion Court (TCC) in 2004. At the time, the TCC suff ered from certain reputational 
and similar issues, arising from the individual and collective experiences of users 
of the court. Th e extent of the disquiet amongst the construction law community 
was signifi cant, in that prominent members of the community openly expressed 
views that: 

•     ‘ the perception amongst users had been that the TCC had lost its way ’ ;  
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  44     ‘ Does the TCC meet the needs of the construction industry ?  ’ , a note (prepared by Hamish Lal) of 
a panel discussion at a meeting of the Society of Construction Law in London on 1 November 2005 
to discuss the Technology and Construction Court Guide (the panel consisting of HHJ Coulson QC 
(as he then was), Paul Darling QC, Henry Sherman and Christopher Miers) (see:   www.scl.org.uk  ).  
  45    Th e damage to the TCC ’ s reputation was also perceived within senior circles of the judici-
ary. See, by way of illustration,     Co-operative Group (CWS) Ltd v International Computers Ltd   [ 2003 ] 
 EWCA Civ 1955   , an appeal from a TCC judge, where the Court of Appeal held (at [84] – [88]):  ‘ we have 
concluded, much to our regret, that we have no alternative but to recognise that the judge has erred so 
fundamentally in his approach to this trial as to have lost, or at least given the appearance of losing, his 
ability to try CWS ’  claim with an objective judicial mind  …  In the result the trial was unfair  …  what 
is so troubling is that the judge has made fi ndings of bad faith and false evidence, against CWS and its 
principal witness, Mr Brydon, and against Mr Melmoth who was not even a witness when no bad faith 
had been pleaded or suggested  …  Finally, we have not said anything about the wounding and sarcastic 
comments which the judge made about Mr Mawrey and CWS ’  other legal advisors. We cannot help 
feeling that these comments were informed by the same unfair view which the judge took of CWS ’  case. 
If the allegation of bad faith had been pleaded and put in issue during the hearing, counsel and solici-
tors would have been able to address it and would have been open to criticism if they had not done so. 
As it was we think that the judge ’ s comments about them were unfair ’ . Th e legal press at the time was no 
less excoriating of the judge in question  ‘ Aft er [the judge ’ s] attack on Co-op, who ’ s judging the judges ?  ’ , 
 Th e Lawyer , 2 February 2004 (  www.thelawyer.com  ).  
  46    See Lord Justice Coulson ’ s Chapter two for a further account of this. Lord Justice Coulson was 
himself a judge in charge of the TCC, and replaced Lord Justice Jackson in the Court of Appeal upon 
his retirement.  
  47    Th ere was previously a TCC Guide, but it was somewhat out of date. Th e 2nd edition of the TCC 
Guide was prepared as a project under the guidance of Mr Justice Jackson, and was published on 
3 October 2005.  

•    ‘ judgments had taken too long to be handed down ’ ; and  
•    ‘ the TCC appeared to be quiet, yet it was not always accessible ’ . 44    

 Th is unsatisfactory state of aff airs is brought out in Chapter two of this  Festschrift   
by Lord Justice Coulson, who recounts in unalloyed terms that  ‘ It is impossible to 
convey to younger lawyers just how low the reputation of the TCC had sunk when 
Rupert became the Judge in Charge in the summer of 2004 ’ . 45  

 Indeed, there was even discussion at the time about the possibility of  closing 
the TCC , and merging its work into that of other parts of the High Court. In one 
sense this would have been the path of least resistance, and eminently feasible to 
implement. But it was through the persistent lobbying of Jackson J, supported by 
representatives of the construction bar and construction solicitors, that the TCC 
was salvaged from this existential crisis, and subsequently its fortunes were turned 
around. How was this done ?  

 Principally, the measures which restored court users ’  faith in the TCC were 
the fact that they now had a judge-in-charge of the court who led by example, 
combined with the phasing out of Senior Circuit Judges, and the introduction of 
High Court judges, as permanent judges of the TCC in London. 46  Th e changes 
made by Mr Justice Jackson to the TCC also included revamping the TCC Guide, 47  
a modest but emblematic recognition that court users would benefi t from having 
an up-to-date, practical guide to the workings of TCC business, and that the court 
was very much considering their interests. 
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  48          Cardozo   ,  ‘  Law and Literature  ’  ( 1939 )  48      Yale Law Journal    489 at 498    .  
  49    Th is is also refl ected upon by Mr Wilmot-Smith QC in Chapter 17 of this volume.  
  50    Th e earliest of which was     R v Bristol City Council, ex parte DL Barrett  &  Sons   [ 2001 ]  3 LGLR 11    
at [64], and the last was     Amey Birmingham Highways Ltd v Birmingham City Council   [ 2018 ] 
 EWCA Civ 264    at [73].  
  51          Cardozo   ,  ‘  Law and Literature  ’  ( 1939 )  48      Yale Law Journal    489 at 507    .  

 Mr Justice Jackson stepped down as judge in charge of the TCC on 31 August 
2007, and was succeeded by Mr Justice Ramsey. In a period of three years, 
Mr Justice Jackson had managed to reverse the negative image of the TCC. By the 
time he left  it the TCC had become a court which litigants and their legal advisers 
were confi dent would deliver sound and effi  cient justice. It may be diffi  cult to fi nd 
any other modern parallel to such a profound transformation of a failing court in 
such a short period of time.  

   B. Judgment Structure, Style and Delivery  

 Justice Benjamin Cardozo wrote that:  ‘ For quotable good things, for pregnant 
aphorisms, for touchstones of ready application, the opinions of the English judges 
are a mine of instruction and a treasury of joy ’ . 48  

 Judgments are not required to adopt any particular structure, or indeed 
any structure at all. Nevertheless, throughout his judicial career an identifi able 
formula, of simplicity and elegance, has been deployed in Lord Justice Jackson ’ s 
judgments. 49  Each judgment commences by identifying the number of parts 
constituting the judgment, and the particular matter covered by each part. Part 1 
will be the introduction, identifying the parties and the general background to the 
matters before the court. Part 2 then sets out the relevant facts and the evidence. 
Subsequent Parts of the judgment are then created to address the issues arising, 
the relevant legal principles, the application of those principles to the facts, and 
a conclusion. Th e sub-title of this  Festschrift    –   ‘ Drawing the Th reads Together ’   –  
alludes to a concluding phrase (perhaps a  ‘ catchphrase ’ ) that has been used by 
Lord Justice Jackson in almost 200 judgments, 50  ie  ‘ Let me now draw the threads 
together ’ . 

 For practitioners and even judges, perhaps the greatest utility of these judg-
ments has been in their distillation of the relevant propositions of law, so that 
they can then be applied subsequently without the need to rehearse or review 
earlier judgments on the particular subject-matter. As Cardozo noted, judges are 
 ‘ expounding a science ’ , 51  and as with the scientist the judge needs to be clear  –  so 
that others may be clear  –  on the principles which operate in the self-defi ning 
universe of the law. Judges ’  gnomic utterances or musings may have a certain value 
as esoteric miscellany, but in the cold, practical world of the law, above all else the 
espousal of clear, readily-applicable principles is essential. 

 One of the other defi ning features of Lord Justice Jackson ’ s judgments has 
been the speed at which they were handed down. With the exception of the 
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  52    It may be hard to fi nd modern parallels for this rapid disposition of business. Indeed, perhaps the 
closest comparator is the great Victorian Master of the Rolls Sir George Jessel, of whom it was writ-
ten:  ‘ As a judge of fi rst instance Jessel was a revelation to those accustomed to the proverbial slowness 
of the Chancery Courts and of the Master of the Rolls who preceded him. He disposed of the busi-
ness before him with rapidity combined with correctness of judgment, and he not only had no arrears 
himself, but was frequently able to help other judges to clear their lists  …  In the Rolls Court he never 
reserved a judgment, not even in the Epping Forest case ( Commissioners of Sewers v.   Glasse , L.R. 19 
Eq 134;  Th e Times , 11th November 1874), in which the evidence and arguments lasted twenty-two days 
(150 witnesses being examined in court, while the documents went back to the days of King John), 
and in the Court of Appeal he did so only twice, and then in deference to the wishes of his colleagues ’ : 
 Encyclopaedia Britannica , 1911, vol 15, p 336.  
  53    In Chapter 16 of this  Festschrift  , Mrs Justice Jeff ord DBE pays tribute to the speed at which 
Jackson J delivered judgment in the  Midland Expressway  litigation, in which Mrs Justice Jeff ord 
appeared as junior counsel. No doubt dozens of similar expressions of amazement at the speed of judg-
ment delivery could be given by the parties and legal counsel in the cases before Jackson J in the TCC.  
  54    Mainstream press articles at the time include  ‘ Multiplex accused of trying to torpedo subcon-
tractor ’  ( Th e Guardian , 12 January 2006) and  ‘ Wembley was delayed by the use of  ‘ wrong concrete ’  ’  
( Th e Guardian , 13 January 2006):   www.theguardian.com  . It is not known whether Mr Justice Jackson 
read these articles in  Th e Guardian , or indeed whether he has ever read that newspaper.  
  55    Th e fi rst judgment in the Wembley saga was from HHJ Wilcox, in     Cleveland Bridge (UK) Ltd 
v Multiplex Constructions (UK) Ltd   [ 2005 ]  EWHC 2102 (TCC)   , which actually involved an applica-
tion by the Australian Broadcasting Corporation to be given access to the pleadings in the litigation. 
Multiplex Constructions UK Limited was a wholly-owned subsidiary of Multiplex Limited, which 
was listed on the Australian Stock Exchange. It may also be noted that the Wembley stadium project 
produced other TCC litigation involving Multiplex and other parties, including     Multiplex Constructions 

 Multiplex  v  Cleveland Bridge  behemoth, mentioned below, all other judgments 
by Jackson J in the TCC were delivered immediately aft er the conclusion of the 
particular  hearing. 52  Th is celerity had a profound eff ect, not only on the parties 
to the immediate litigation, who would obtain near-instant justice of the highest 
quality, as opposed to waiting weeks or even many months for their judgment. But 
this measure also served to restore and then enhance the reputation of the TCC 
itself, to raise the value of its stocks in the eyes of the principal users of the court, 
through knowing that justice would not be delayed (and therefore not denied). 53   

   C. Wembley Stadium  

 Several of the chapters of this  Festschrift   focus upon construction cases decided 
by Mr Justice Jackson when in the TCC. However, probably the most nota-
ble case of all is not discussed, which may seem anomalous to some. Th e case 
is  Multiplex Construction (UK) Ltd v Cleveland Bridge UK Ltd , which involved a 
dispute between the main contractor (Multiplex) for the construction of the new 
 Wembley stadium, and its steelwork subcontractor (Cleveland Bridge). Th e litiga-
tion attracted considerable media interest, including from the mainstream media, 
largely because it involved the jewel in the crown of English football. 54  

 Th e  Multiplex v Cleveland Bridge  litigation produced no fewer than seven judg-
ments from Jackson J from 2006 – 2008. 55  Two of those judgments stand out. Th e 
fi rst is a decision on 10 preliminary issues delivered in 2006, where the judgment 
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(UK) Ltd v Honeywell Control Systems Ltd (No 2)   [ 2007 ]  BLR 195    (discussed by Professor Jones in 
Chapter 19 of this volume).  
  56        Multiplex Constructions (UK) Ltd v Cleveland Bridge UK Ltd   [ 2006 ]  EWHC 1341 (TCC)    (appeal 
dismissed: [2007] EWCA Civ 443).  
  57        Multiplex Constructions (UK) Ltd v Cleveland Bridge UK Ltd   [ 2006 ]  EWHC 1341 (TCC)    at [666].  
  58        Multiplex Constructions (UK) Ltd v Cleveland Bridge UK Ltd (No 6)   [ 2008 ]  EWHC 2220 (TCC)   . 
An appeal from this decision was subsequently made, and allowed in part:     Cleveland Bridge UK Ltd 
v Multiplex Constructions (UK) Ltd   [ 2010 ]  EWCA Civ 139   . Th e judgment of the Court of Appeal was 
given by Sir Anthony May P, who acknowledged Jackson J ’ s  ‘ monumental judgment ’  (at [8]).  
  59        Cleveland Bridge UK Ltd v Multiplex Constructions (UK) Ltd   [ 2010 ]  EWCA Civ 139    at [8], 
per Sir Anthony May P.  

runs to 667 paragraphs. 56  Mr Justice Jackson concluded his judgment with the 
following propitious words: 

  Both parties have had a measure of success on the preliminary issues. Neither party has 
won an outright victory. With the assistance of this court ’ s decision on the ten prelimi-
nary issues, it may now be possible for both parties to arrive at an overall settlement 
of their disputes, either through negotiation or else with the help of a mediator, who is 
unconnected with this court. 57   

 Mr Justice Jackson ’ s optimism went unrewarded, as the litigation rumbled 
onwards, concluding in a 2 ½  month trial in March – May 2008, following which 
he handed down his second stand-out judgment. For many lesser judges such 
a long trial may have necessitated judgment being delivered in, say, mid-2009 
at the earliest   –  possibly even later. However, Mr Justice Jackson delivered his 
1,693 paragraph judgment on 29 September 2008, a mere four months aft er the 
end of the trial. 58  

 Although the  Multiplex v Cleveland Bridge  judgments involved the discussion 
and application of many points of construction law, the abiding refl ection one may 
make from this hard-fought, disproportionate 59  litigation was the dexterous and 
diligent way in which it was managed by Jackson J. 

 Th e end of the Wembley litigation represented Jackson J ’ s last outing as a TCC 
judge, before being elevated to the Court of Appeal in October 2008. However, 
upon appointment to the Court of Appeal the newly-minted Jackson LJ ’ s path 
immediately took an unexpected detour.   

   VIII. Civil Litigation Costs Reviews  

   A. Review of Civil Litigation Costs (Late 2008 – Early 2010)  

 No sooner had Sir Rupert Jackson been appointed to the Court of Appeal, when 
he was hurtled into the world of law reform. In 1996, he had assisted Lord Woolf 
with his review of civil litigation, which paved the way for the Civil Procedure 
Rules and associated reforms. Now, in late 2008, he (like Cincinnatus) was called 
from his plough to address troubling issues arising from the cost of litigation, 
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  60    Press release from Sir Anthony Clarke MR (as he then was), 3 November 2008. Lord Clarke (as he 
now is) discusses the background to the costs review in Chapter 3 of this volume.  
  61    And indeed into other lands  –  Lord Justice Jackson visited judges, practitioners and academics in 
France, Germany, Australia, New Zealand, the United States and Canada to gain a better understanding 
of civil litigation costs in those jurisdictions.  
  62    See     Lord Justice Jackson  ,   Review of Civil Litigation Costs: Preliminary Report   ( TSO ,  May 2009 )  , 
Vol  1, Chapter 10, which sets out the various meetings around England and Wales attended by 
Lord Justice Jackson in the early part of 2009, as well as the views of stakeholders and court users.  

which had emerged since the Woolf reforms, that were making certain types of 
litigation an unduly (if not outrageously) expensive exercise. Th e terms of refer-
ence given for Lord Justice Jackson ’ s review of civil litigation costs were expressed 
in beguilingly simple terms, unrevealing of what really lay behind the costs review. 
Lord Justice Jackson was requested, within the period of one year (2009):  ‘ To carry 
out an independent review of the rules and principles governing the costs of civil 
litigation and to make recommendations in order to promote access to justice at 
proportionate cost ’ . 60  

 By late 2008 there was a perception that civil litigation was too expensive. But 
was this so in all cases ?  Or only in certain types of case ?  Th e open-ended scope of 
the costs review did not presuppose that one type of litigation was more expensive 
than another, or that certain measures would be needed to streamline the civil 
litigation system. 

 Nor was it contemplated that the costs review be conducted as some kind of 
desktop exercise. Instead, like the  legati  of William the Conqueror ’ s Domesday 
survey of 1085 – 86, Lord Justice Jackson was to go out into the land 61  to see what 
litigation was really like, how much it was costing, and to work out what the cost 
drivers were, and how they could be reined in if they were leading to dispropor-
tionate costs. Th is he duly did. 62  

 Despite the broad remit of enquiry, it became plain that a central focus for the 
costs review would be conditional fee agreements (CFAs) which, when combined 
with their complementary aft er-the-event insurance (ATE) insurance, could lead 
to the legal costs payable by a defendant becoming wholly disproportionate to the 
amount at stake in the litigation. Th e background story to the emergence of CFAs 
as a form of litigation funding was the government eradicating legal aid for civil 
cases. To fi ll the gaping hole in funding for civil litigation for people of limited 
means, the laws concerning the charging and recovery of costs and disbursements 
in civil litigation were changed. Under the revised system, solicitors would be enti-
tled to represent claimants on a contingent basis, such as  ‘ no win, no fee ’ . If the case 
failed, the solicitor would be unpaid; but if the case succeeded, the claimant would 
be entitled to recover his solicitor ’ s  ‘ usual ’  fee, plus a success fee on top of up to 
100 per cent of the usual fee. 

 As part of the funding arrangement, the solicitor would arrange for ATE insur-
ance to be taken out, to cover the possibility that the claim would fail, and the 
claimant being ordered to pay the defendant ’ s costs. For a claimant of limited 
means, the possibility of being ordered to pay the defendant ’ s costs could ground 
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  63    As Professor Zuckerman noted shortly aft er the publication of Lord Justice Jackson ’ s  Preliminary 
Report ,  ‘ the recoverability of hourly fees plus a success fee of up to 100 per cent of the hourly fees, plus 
ATE premiums, creates perverse economic incentives and unacceptable distortions which no  other 
country in the world has ever been foolish enough to introduce, let alone tolerate ’ :       Zuckerman   , 
 ‘  Lord Justice Jackson ’ s Review of Civil Litigation Costs  –  Preliminary Report (2009)  ’  ( 2009 )  28      Civil 
Justice Quarterly    435 at 447    .  
  64    For example, as Lord Clarke writes in Chapter 3 of this  Festschrift  , the costs review  ‘ was a massive 
piece of work, which few, if any, of Rupert ’ s colleagues could have achieved. I certainly could not ’ .  
  65    See also Jackson,  ‘ Was it all worth it ?  ’  (a lecture to the Cambridge Law Faculty, 5 March 2018,   www.
judiciary.gov.uk  ) paragraph 1.4. Of course, Lord Justice Jackson is not unique amongst members of the 
senior judiciary (including retired members) for such criticisms. In recent times, there have been at 
least two such prominent attacks on judges. Th e fi rst is in the context of the Brexit litigation before the 
UK courts in 2016 – 17:     R (Miller) v Secretary of State for Exiting the European Union   [ 2016 ]  EWHC 2768    
(Admin) [Divisional Court] and then [2017] UKSC 5. Following the handing down of the judgment of 
the Divisional Court (constituted by Lord Th omas of Cwmgiedd CJ, Sir Terence Etherton and Sales LJ), 
 Th e Daily Mail  reported the story on 3 November 2016 with the headline:  ‘ Enemies of the people: Fury 
over  “ out of touch ”  judges who have  “ declared war on democracy ”  by defying 17.4m Brexit voters and 
who could trigger constitutional crisis ’  (  www.dailymail.co.uk  ). A second example concerns Sir Martin 
Moore-Bick, a former Court of Appeal judge, who at the time of writing is chairing an inquiry into 
the disastrous fi re at Grenfell Tower, London, on 14 June 2017. Sir Martin spoke at a press conference 

an application by the defendant that the claimant provide security for costs   –  
which many claimants would simply be unable to do, thus stopping the claim from 
continuing. ATE insurance therefore operated as a form of security for costs. 

 Th e issue which was created by these arrangements was that they had the 
potential to lead to unsuccessful defendants regularly being required to pay out 
signifi cant sums  as legal costs  to claimants ’  solicitors in what were oft en  ‘ routine ’  
cases, for personal injuries, and the like. A claimant ’ s solicitor could take on a 
meritorious claim from a claimant of slender means, on a  ‘ no win, no fee ’  basis, and 
when the claim succeeded the unsuccessful defendant (oft en, in eff ect, an insurer) 
would be required to pay not only the claimant ’ s solicitor ’ s  ‘ regular ’  or  ‘ usual ’  legal 
costs, but also (i) the solicitor ’ s  ‘ success fee ’  (which would oft en be 100 per cent of 
the solicitor ’ s  ‘ regular ’  costs);  plus  (ii) the ATE premium for the claimant ’ s claim, 
which could also be in a sum approaching the amount of the claimant ’ s solicitor ’ s 
legal fees, or something of that order. In simple terms, instead of the unsuccessful 
defendant being required to pay  ‘  ₤ X ’  (ie the claimant ’ s solicitor ’ s  ‘ regular ’  fee), it 
could be  ‘  ₤ 3X ’ . Th is kind of outcome was perverse, 63  yet it was ensuing on a daily 
basis, usually in little-noticed smaller cases in the County Courts, which neverthe-
less, like dark matter in the universe, make up the vast bulk of civil litigation in 
England and Wales. 

 I had the good fortune to be one of Lord Justice Jackson ’ s assistants for the 
costs review, both for the preparation of the  Preliminary Report  and then the  Final 
Report . I came to see fi rst-hand the great work ethic and diligence he brought to 
his Herculean labours. Plaudits have rightly been bestowed for his industriousness 
during the 2009 costs review. 64  If I can add one point to these deserved accolades, 
it would be to refl ect on his politeness, patience and good nature in the face of what 
were oft en heated and personal criticisms of himself, seemingly driven by those 
who saw their vested commercial interests threatened by the costs review. 65   



A Judicial Career of Many Parts 17

in July 2017 to outline the nature and scope of his inquiry. Th e headline from  Th e Telegraph  summarises 
the reception he faced:  ‘ Grenfell Tower inquiry chairman heckled as he is met with angry response 
from residents ’  (7 July 2017).  
  66         Jackson   ,   Review of Civil Litigation Costs: Final Report   ( TSO ,  December 2009 )  . Years later, 
Lord  Justice Jackson wrote a student text, describing the background to the costs review, and the 
rationale for the recommendations made in his  Final Report :      Jackson   ,   Th e Reform of Civil Litigation   
(  London  ,  Sweet  &  Maxwell ,  2016 )  . A second edition of this book was published in 2018, co-authored by 
Stephen Clark.  
  67         Jackson   ,   Review of Civil Litigation Costs: Final Report   ( TSO ,  December 2009 )  p xvi   , para 2.2.  
  68     ‘ Reforming Civil Litigation Funding and Costs in England and Wales  –  Implementation of 
Lord Justice Jackson ’ s Recommendations  –  Th e Government Response ’  (Ministry of Justice, Cm 8041, 
March 2011) (  www.gov.uk  ).  

   B. Th e Final Report and Law Reform  

 Th e recommendations made by Lord Justice Jackson in his  Final Report  were 
published in January 2010. 66  Principal among these was the suggestion that 
 ‘ success fees and ATE insurance premiums should cease to be recoverable ’ . 67  Th is 
was hardly a surprising recommendation, given that the existing requirement for 
an unsuccessful defendant to pay a successful claimant ’ s lawyer ’ s success fee, as 
well as the claimant ’ s ATE insurance premium, was postulated at the outset of the 
costs review as being the main driver of high legal costs. 

 Although the review was published in January 2010, the UK government ’ s 
reaction to the  Final Report  was not immediate. Perhaps this was to be expected, 
given the breadth and scale of the Jackson review, and the number and detail of 
the recommendations made by Lord Justice Jackson. However, in March 2011 the 
government made its position clear, namely that: 

  the Government believes that the right way forward is to abolish the recoverability of 
CFA success fees and ATE insurance premiums. In implementing the primary recom-
mendations of Sir Rupert ’ s report set out in the consultation paper, the Government 
agrees that these proposals should be taken forward as a package, and that the connected 
constituent parts should be implemented together. 68   

 Aft er a further period of refl ection and gestation by the government, this primary 
recommendation was implemented through the medium of Part 2 of the Legal 
Aid, Sentencing and Punishment of Off enders Act 2012, the relevant provisions of 
which took eff ect on April Fool ’ s Day, 2013. 

 Sir Antony Edwards-Stuart in Chapter four of this  Festschrift   discusses the 
Jackson reforms and their impact on TCC litigation. It is fair to say that the Jackson 
reforms concerning TCC litigation were focused on making subtle, incremental 
improvements to what was generally an eff ective system in the TCC  –  eff ective, 
that is, in dispensing justice in TCC cases in a proportionate timeframe and cost 
for the issues in the case. 

 By contrast, the major reforms that took eff ect in 2013 involved dismantling 
the previous system of permitting success fees and ATE insurance premiums to be 
recoverable. Th is was a profound change to the civil litigation system, particularly 
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  69    Being mainly personal injuries litigation, road traffi  c cases and similar matters. CFA agreements 
were only used to a limited extent in TCC litigation, so the impact of this aspect of the Jackson reforms 
was not widely felt in TCC cases.  
  70    Cf      Jackson   ,   Review of Civil Litigation Costs: Final Report   ( TSO ,  December 2009 )  p 42   , para 2.8.  
  71    Cf Jackson,  ‘ Was it all worth it ?  ’  (a lecture to the Cambridge Law Faculty, 5 March 2018, 
  www.judiciary.gov.uk  ) para 1.5.  
  72         Jackson   ,   Review of Civil Litigation Costs: Final Report   ( TSO ,  December 2009 )  p xviii   , para 2.9.  
  73         Jackson   ,   Review of Civil Litigation Costs: Final Report   ( TSO ,  December 2009 )  p 173   , para 4.1.  

for those types of litigation in which CFAs and ATE insurance were widely used. 69  
Th e pyroclastic fl ows of these reforms had a real impact, but principally upon the 
business models of those who had conducted claimant-led litigation on a  ‘ no win, 
no fee ’  basis, or similar. With the passing of some fi ve years since these major 
aspects of the Jackson reforms took eff ect, it may be observed that access to justice 
has not been impeded, as was predicted by some in 2009 during the Jackson 
review. Instead, claimants with legitimate claims may still bring those claims to 
court. Claimants with legitimate claims will usually fi nd a lawyer to take on their 
case. 70  And, in the event of the claim succeeding, the unsuccessful defendant is 
required to pay the claimant ’ s reasonable and proportionate costs; not some unrea-
sonable or perverse amount. 

 We may conclude that in this important respect alone, the Jackson reforms 
have been a success. 71  But the business of law reform, like the law itself, never 
reaches a stasis, so it was perhaps inevitable that, during his tenure as a Court of 
Appeal judge, further costs issues would arise for consideration. 

 One area in particular which was ripe for review was that of the use of fi xed 
costs in civil litigation. Fixed costs regimes are found in many countries, including 
those of Continental Europe. Th ere are at least two attractive aspects to utilising a 
fi xed-costs regime in civil litigation. First, it gives litigating parties certainty as to 
the measure of their fi nancial exposure in the event of being unsuccessful in the 
litigation, and hence being ordered to pay the successful party ’ s costs. Secondly, 
the fi xing of recoverable costs to a pre-defi ned amount ensures that a success-
ful party is not able to foist upon the unsuccessful party the burden of having to 
pay an uncapped, and potentially disproportionate, amount. Put simply, legal costs 
as between litigating parties can never become disproportionate because they are 
fi xed to a proportionate fi gure. 

 In the  Final Report , Lord Justice Jackson recommended that costs be fi xed for 
relatively low-value personal injuries litigation in the fast track, where the sum 
claimed is  ₤ 25,000 or less. 72  Th e question, left  open in the  Final Report  for future 
consideration, was whether fi xed costs should be applied in a broader range of 
litigation. 73  Lord Justice Jackson returned to that question many years later.  

   C. Th e 2017 Costs Review  

 In the fi rst half of 2017, Lord Justice Jackson undertook a further costs review, 
which essentially built on the 2009 costs review in relation to fi xed costs. 
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  74    From the terms of reference issued by the Lord Chief Justice and the Master of the Rolls on 
11 November 2016.  
  75         Jackson   ,   Review of Civil Litigation Costs: Supplemental Report, Fixed Recoverable Costs   ( TSO , 
 July 2017 )  p 12   , para 1.8.  
  76    See also Jackson,  ‘ Was it all worth it ?  ’  (a lecture to the Cambridge Law Faculty, 5 March 2018, 
  www.judiciary.gov.uk  ) paras 3.22 – 3.23.  

Th e terms of reference for the 2017 costs review were relevantly:  ‘ To develop 
proposals for extending the present civil fi xed recoverable costs regime in England 
and Wales so as to make the costs of going to court more certain, transparent 
and proportionate for litigants ’ . 74  By contrast with the 2009 costs review, the 2017 
review  –  although a substantial undertaking  –  had a narrower focus than the 
review of some eight years previous. 

 Lord Justice Jackson issued his  Supplemental Report  in July 2017, recom-
mending that the regime for fi xed recoverable costs be extended  ‘ across those 
parts of the fast track where costs are still at large and across the lower regions of 
the multi-track ’ . 75  As matters currently stand, the recommendations made in the 
 Supplemental Report  have not been responded to by the UK government in any 
formal way. Nevertheless, as with the  Final Report  published in 2010, the rumina-
tions of government may not yield any decision, let alone any reforming statute, 
for a little while. 76  

 It would be easy to develop the impression, based purely upon his prodigious 
output (reports, articles and lectures) in the fi eld, that Lord Justice Jackson ’ s work-
ing life as a judge has been consumed by tackling the issues of the day in relation to 
civil litigation costs. Such an impression would be understandable, but ultimately 
wrong. Lord Justice Jackson ’ s career on the bench has been devoted primarily to 
the serious business of hearing and deciding cases. Th is  Festschrift   cannot, and 
therefore does not, attempt to give an overview of the full nature of the cases 
coming before Lord Justice Jackson. Instead, the focus is upon an area of law with 
which he is closely associated, namely construction law.   

   IX. Th e Development of Construction Law  

   A. Introduction  

 Th e infl uence that Lord Justice Jackson has had on the development of construc-
tion law in a judicial capacity divides into three periods. 

 Th e fi rst period was during his time as a Recorder, ie before his appointment 
to the High Court bench. Th e role of a Recorder is an occasional one, which typi-
cally involves a barrister or solicitor sitting as a judge as an interlude of sorts from 
his or her private practice. Rupert Jackson QC sat as a Recorder over a number of 
years, and two judgments decided in his capacity as a Recorder are discussed in 
Chapters nine and twelve respectively. 
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  77        Quietfi eld Ltd v Vascroft  Contractors Ltd   [ 2006 ]  EWHC 174    (TCC) (Jackson J) and then [2007] 
BLR 67 (CA).  
  78        Harding v Paice   [ 2016 ]  1 WLR 4068   .  

 Th e second period is from 2004 – 07, when Jackson J was the judge in charge of 
the TCC. Aside from the revolutionary change to the structure and administration 
of the TCC that Jackson J brought about, his judgments whilst judge in charge also 
had a notable impact in several areas of construction law, including in shaping the 
nascent jurisprudence concerning the application of Part II of the Housing Grants, 
Construction and Regeneration Act 1996. 

 Th e third period is from 2010 until his retirement from the bench in 2018, 
when he was for a period the only Court of Appeal judge with a background in 
construction law. Deliberately and inevitably, the major appeals from the TCC 
would come to a Court of Appeal constituted by Lord Justice Jackson and two 
other judges, with Lord Justice Jackson usually delivering the leading judgment 
of the court. 

 Chapters fi ve to twenty of this  Festschrift   consider the more signifi cant cases 
of Lord Justice Jackson across these three periods of time. When viewed in isola-
tion, each case is notable, or perhaps of profound importance, in its own way. 
When grouped together, the cases display the evolutionary changes across the 
spectrum of construction law, spanning a period of almost three decades. From 
this, and from the details of the chapters discussed below, we can see the scale 
and importance of the impact Lord Justice Jackson has had on the development of 
construction law.  

   B. Construction Adjudication  

 In Chapter fi ve, Adrian Williamson QC considers two principal decisions, sepa-
rated by a decade, being  Quietfi eld Ltd v Vascroft  Contractors Ltd  77  and  Harding 
v  Paice . 78  Th e title of Mr Williamson QC ’ s chapter  ‘ A Second Bite ’ , refers to 
adjudications brought under Part II of the Housing Grants, Construction and 
Regeneration Act 1996 which either seek to re-argue an issue that was decided in 
a previous adjudication (as was the case in  Quietfi eld ), or which seek to challenge 
an amount that is deemed under the 1996 Act (as amended) to have become due 
to a contractor because a valid  ‘ pay less ’  notice was not issued against the contrac-
tor ’ s claim. As established through this jurisprudence, the legislative scheme of 
the 1996 Act contemplates adjudication being conducted as a fast-track form of 
dispute resolution, following which money may be paid pursuant to an adjudica-
tor ’ s decision. Th e losing (and paying) party will, however, have an opportunity to 
claw its money back (and have a  ‘ second bite ’ ), but the forum for seeking to do so 
is not usually adjudication  –  it will be a  fi nal  form of dispute resolution, such as 
TCC litigation, or arbitration. 
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  79        Grove Developments Ltd v S & T (UK) Ltd   [ 2018 ]  EWHC 123 (TCC)    at [86] – [89] and [95] – [96], 
per Coulson J.  
  80        Speymill Contracts Ltd v Baskind   [ 2010 ]  EWCA Civ 120   .  
  81    [2010] EWCA Civ 120 at [30].  

 Th e issue, as Mr Williamson QC elucidates, is perhaps more nuanced insofar 
as payment obligations under the amended 1996 Act are concerned. Under the 
amended legislation, giving valid payment notices is paramount, and an employer ’ s 
failure to give a  ‘ pay less ’  notice against a contractor ’ s payment notice leads to the 
employer being obliged to pay the full amount claimed by the contractor, whether 
or not the full amount claimed represents the sum to which the contractor is ulti-
mately entitled.  Harding v Paice , in which Jackson LJ gave the leading judgment, 
establishes that an employer may use the vehicle of adjudication to have a  ‘ second 
bite ’  if it failed to give a  ‘ pay less ’  notice,  at least insofar as fi nal account disputes are 
concerned . Th e unresolved issue from this case was whether adjudication may be 
used by a payer to redress the fact that it did not give a  ‘ pay less ’  notice against a 
contractor ’ s  interim  payment claim. Subsequent authority, however, suggests that 
adjudication can be so used. 79  

 Statutory adjudication is further considered in Chapter six by Steven 
Walker QC, who examines broader aspects of Lord Justice Jackson ’ s contributions 
to the law concerning statutory adjudication during its infant years. Th e title of 
Mr Walker QC ’ s chapter  –   ‘ Of Special Character ’   –  comes from  Speymill Contracts 
Ltd v Baskind , 80  where Jackson LJ pithily summarised the position the law had 
reached regarding the status of adjudicators ’  decisions: 

  In a series of decisions over the last twelve years both the Technology and Construction 
Court and this court have emphasised the special character of adjudicators ’  decisions 
and the policy considerations which underlie section 108 of the 1996 Act. In essence, 
the adjudicator ’ s decision provides an interim resolution of the referred dispute. If both 
parties are content with that interim resolution, they can agree to treat it as fi nal. If any 
of the parties are discontented, they can litigate or arbitrate, in order to achieve the 
correct determination of the matters in issue. 81   

 Once it is understood that this is the essence of the regime for statutory adjudica-
tion, the approach taken by the courts to challenges, whether direct or collateral, 
to the adjudication process becomes broadly predictable. Adjudication is not 
designed to produce the  ‘ correct determination of the matters in issue ’ . It may well 
lead to such a determination, but given the exiguous timetables for adjudications, 
it cannot be expected (and nor can the legislature be taken to have expected) that 
an  ‘ incorrect ’  decision will not be enforced  pro tem . As Mr Walker QC demon-
strates in Chapter six, both the TCC (including especially through the judgments 
of  Jackson J, as he then was) and the Court of Appeal have upheld such an 
approach, time and time again. What this then leaves is  limited  scope for impugn-
ing the adjudication process, based on what might be considered to be technical 
or  ‘ fringe ’  grounds. 
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  82    See     Amec Civil Engineering Limited v Secretary of State for Transport   [ 2004 ]  EWHC 2339 (TCC)    
(Jackson J); [2005] EWCA Civ 291; [2005] BLR 227 (CA).  
  83        Lanes v Galliford Try Infrastructure Ltd   [ 2011 ]  EWCA Civ 1617   .  
  84    Perhaps as a  ‘ background legislative assumption ’ : compare, in an analogous context,  Probuild 
Constructions (Aust) Pty Ltd v Shade Systems Pty Ltd  [2018] HCA 4 at [104], per Edelman J.  
  85    Compare     Town  &  City Properties (Development) Ltd v Wiltshier Southern Ltd   ( 1988 )  44 BLR 109 
at 115 – 17   , per Sir William Stabb QC.  

 One such ground is that an adjudication was commenced before a  ‘ dispute ’  was 
extant. Only a  ‘ dispute ’  may be referred to adjudication. If the parties ’  communi-
cations had not reached such a position that a  ‘ dispute ’  had crystallised, it follows 
that there would be no jurisdictional basis for the adjudication thus brought. But 
as we see in Chapter six, from early days such arguments were narrowly circum-
scribed, as the TCC and the Court of Appeal took a broad (and practical) approach 
to when a  ‘ dispute ’  comes into existence. 82  

 In Chapter seven, Rachael O ’ Hagan considers a further aspect of statutory 
adjudication whose (implicit) nuances have been worked-out by the courts, heav-
ily infl uenced by the jurisprudence of Jackson LJ. Ms O ’ Hagan considers the Court 
of Appeal case of  Lanes v Galliford Try Infrastructure Ltd , 83  where Jackson LJ gave 
the leading judgment of the court. One of the principal issues in  Lanes  was that 
of natural justice in statutory adjudications  –  an issue on which Part II of the 
Housing Grants, Construction and Regeneration Act 1996 is completely silent. 
As   Lanes  confi rms, 84  the general requirements of natural justice are common 
across statutory adjudication, arbitration and litigation. Shortly stated, adjudica-
tors (and courts / tribunals) are required to proceed with matters before them 
by giving each party a fair opportunity of presenting its position, and further-
more the adjudicator (or court / tribunal) must not give the appearance of being 
unduly partial in favour of or against a particular party. In  Lanes  itself, the issue 
was whether the adjudicator, by expressing what he described as a  ‘ Preliminary 
View ’  on the underlying dispute, had in fact closed his mind at that point so that 
he would not give fair and due weight to any later submissions made by the parties 
before rendering his  ‘ fi nal ’  decision. Cases where such allegations are made are 
invariably fact sensitive, 85  so whether  Lanes  creates any new principle of law appli-
cable to statutory adjudications is largely moot. But as an example of the sensitivity 
of the appellate courts to the somewhat  ‘ rough and ready ’  nature of the adjudica-
tion process,  Lanes  perhaps demonstrates that judicial intervention will usually 
only be forthcoming in those cases where a major mistake has been made in the 
adjudicative process.  

   C. Construction Contracts  

 It is relatively rare (although unsurprisingly so) for construction cases to reach 
the highest appellate levels. In the United Kingdom in the last 11 years, only 
four such cases have been decided by the House of Lords and subsequently the 
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  86    Th e fi rst three being     Melville Dundas Ltd v George Wimpey UK Ltd   [ 2007 ]  1 WLR 1136   ,     Reinwood 
Ltd v L Brown  &  Sons Ltd   [ 2008 ]  1 WLR 696    and     Aspect Contracts (Asbestos) Ltd v Higgins Construction 
Plc   [ 2015 ]  UKSC 38     –  each case considering aspects of the operation of Part II of the Housing Grants, 
Construction and Regeneration Act 1996.  
  87        MT H ø jgaard A/S v E.On Climate  &  Renewables UK Robin Rigg East Ltd   [ 2017 ]  UKSC 59   .  
  88    [2017] UKSC 59 at [29].  
  89        MT H ø jgaard A/S v E.On Climate  &  Renewables UK Robin Rigg East Ltd   [ 2015 ]  EWCA Civ 407   . 
Underhill LJ delivered a short judgment, and Patten LJ concurred with the judgments of Jackson and 
Underhill LJJ.  
  90    But, then again, nor had the employer.  

Supreme Court. 86  Construction cases that make it through the appellate gateway 
to the apex court must therefore possess unusual or vexing features. Commonly, 
this may be because the case gives rise to a novel or important point of legal prin-
ciple, or because the case concerns a matter of some complexity on which there 
have been divided views in the lower courts.  MT H ø jgaard A/S v E.On Climate  &  
Renewables UK Robin Rigg East Ltd  87  (discussed by Michael Curtis QC in 
Chapter eight) is the most recent case in this quartet. 

 Th e issue in  MT H ø jgaard  was easy to state, but diffi  cult to resolve. Did a contract 
for the design and construction of an off shore wind farm include a warranty 
from the contractor that the foundations would have a lifetime of 20 years ?  Th e 
contract in question, as noted by Lord Neuberger PSC, was  ‘ complex, diff use and 
multi-authored ’ . 88  It consisted of a number of documents, including one which 
imposed upon the contractor an obligation to  ‘ design  …  the foundations [to] 
ensure a lifetime of 20 years in every aspect without planned replacement ’ . 
A  further contractual provision required the work as a whole to be  ‘ fi t for its 
purpose ’ . Other parts of the contract imposed upon the contractor an obliga-
tion to carry out its design so that it met particular standards for off shore wind 
turbines, including standards published by a Norwegian classifi cation society. As it 
happened, and unbeknownst to the contractor at the time, the relevant Norwegian 
standard contained an error which meant that even if the standard was followed 
(as it had been), the piles for the wind turbine would not be of suffi  cient strength. 
Once this problem was discovered, expensive remedial works were commissioned. 
Th e economic issue in the case was which party took the contractual risk of such 
matters. 

 Th e Supreme Court, upholding the decision of the trial judge (Edwards-
Stuart J), allowed the appeal from the Court of Appeal, in which Jackson LJ gave 
the leading judgment, 89  and held that the contract imposed  ‘ fi tness for purpose ’  
obligations upon the contractor, meaning that the contractor was liable for the 
hugely expensive remedial works, even though it had not committed any particu-
lar error itself. 90  Construction and engineering contracts are oft en vast, composite 
documents, and the potential for the type of interpretative issue in  MT H ø jgaard  
to reappear before the courts is a certainty. And the very fact that a distinguished 
Court of Appeal took a diff erent view on the correct interpretation of the contract 
brings into sharp relief the binary diff erences which may arise when courts are 
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  91        Williams v Roff ey Brothers  &  Nicholls (Contractors) Ltd   [ 1989 ]  EWCA Civ 5   , [1990] 1 QB 1.  
  92    As Lord Steyn observed extra-judicially:  ‘ Th e court [in  Williams v Roff ey Bros ] was obviously 
concerned that the doctrine of consideration should not restrict the ability of commercial contractors 
to make periodic consensual modifi cations, and even one-sided modifi cations, as the work under a 
construction contract proceeded. Th e reasonable expectations of the parties prevailed over technical 
and conceptualistic reasoning ’ : see     ‘  Contract law: fulfi lling the reasonable expectations of honest men  ’  
( 1997 )  113      LQR    433 at 437 – 38    .  

confronted with a diff use, composite contract. A possible solution, as suggested by 
Michael Curtis QC, is for contracts to contain a clear  ‘ overriding obligation ’  which 
prescribes the standard of performance called for by the contract, ie  ‘ reasonable 
skill and care ’  (which requires proof of fault or negligence for breach) or the more 
burdensome  ‘ fi tness for purpose ’  (which simply requires proof of failure of the 
supplied article or works). 

 In Chapter nine, Professor Mindy Chen-Wishart explores the earliest of 
Rupert Jackson ’ s cases in a judicial capacity, namely  Williams v Roff ey Bros , 
which was heard at the Kingston-upon-Th ames County Court by the newly-
minted Assistant Recorder Rupert Jackson QC. Th e case is probably the most 
well-known of all of his cases, at least in legal circles; however its fame (or noto-
riety) stems from the fact that it went to the Court of Appeal, 91  and indeed 
the judgment given by Assistant Recorder Rupert Jackson QC has apparently 
been lost for all time. Th e issue in that case was whether a further agreement 
between a contractor and an apparently impecunious subcontractor, to be paid 
 further amounts  for completing work which the subcontractor was contractu-
ally required to perform, was legally enforceable. Central to this issue was the 
question: what consideration moved from the subcontractor to make the further 
agreement enforceable, if the contractor was simply agreeing to do what it was 
already bound to do ?  Both the Assistant Recorder and the Court of Appeal held 
that the further agreement was indeed legally binding. Th e issue which has vexed 
courts and academics since 1989 is  why , as a matter of legal theory, such an 
agreement should be enforceable. 

 On Professor Chen-Wishart ’ s analysis, the logic of  Williams v Roff ey Bros , 
and indeed many subsequent cases, is that such an agreement will be enforce-
able (as a unilateral collateral contract) if it  actually yields  a practical benefi t to 
the promisor (who agrees to pay an additional sum). Th ere is an instinctive logic 
and good sense in such an outcome. If A off ers to pay B an additional amount 
(perhaps described as a  ‘ bonus ’ ) for performing its obligations in a timely way, and 
B then does so, surely the mutual expectation of both parties is that the additional 
payment will be made. Th e position may well be diff erent if a party (B) deliberately 
withholds performance to try to put pressure on its counterparty (A), so as to 
extract additional payment made under pressure. But such cases aside (and there 
is no suggestion  Williams v Roff ey Bros  was such a case), should not the reasonable 
expectations of honest people be upheld ?  92  

 Th e third case considered in the  ‘ construction contracts ’  section of the 
 Festschrift   is  Mid Essex Hospital Services NHS Trust v Compass Group UK and 
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  93        Mid Essex Hospital Services NHS Trust v Compass Group UK and Ireland Ltd   [ 2013 ]  EWCA 
Civ 200   .  
  94    In this regard, perhaps the spirit of British commerce, or at least certain quarters of it, is encap-
sulated in a quote attributed by Eddie Jordan to Formula One impresario Bernie Ecclestone:  ‘ A great 
philosophy of Bernie Ecclestone ’ s was  “ Shake my hand and you ’ ve got a deal for life. Sign me a contract 
and I ’ ll fi nd a way around it ”  ’ :  Th e Telegraph , 3 July 2016.  

Ireland Ltd , 93  discussed by Shy Jackson in Chapter ten, together with other recent 
authorities on the application of  ‘ good faith ’  notions to commercial contracts, 
including construction contracts.  Mid Essex  concerned a catering contract for a 
hospital, as part of a PFI scheme. Th e contract contemplated the catering contrac-
tor being paid according to the service it provided, whereby deductions from 
payment could be made if the quality of catering fell short of particular standards. 
Th e extent of the deductions could be enormous, and indeed the hospital sought 
to deduct  ₤ 84,450 because a chocolate mousse was discovered in the contrac-
tor ’ s fridge that was one day past its expiry date. Deductions of a similar fi nancial 
magnitude, for other minor transgressions, were also made. 

 Th e contract in  Mid Essex  contained an express good faith obligation; however 
it was not  general  in nature. It provided that: 

  the [hospital] Trust and the Contractor will co-operate with each other in good faith 
and will take all reasonable action as is necessary for the effi  cient transmission of infor-
mation and instructions and to enable the Trust or, as the case may be, any Benefi ciary 
to derive the full benefi t of the Contract.  

 As the Court of Appeal held (Jackson LJ giving the leading judgment), this was 
a narrow and specifi c obligation, relating to the transmission of information and 
instructions, and not anything else (such as the making of payment deductions 
for shortcomings in services rendered). Accordingly, despite the magnitude of the 
deductions made by it, the hospital was not found to have acted in breach of any 
good faith obligation. To a person unfamiliar with PFIs, the facts of the  Mid Essex  
case, and in particular the eye-watering deductions made for trivial matters, must 
seem bewildering. But as Shy Jackson observes in Chapter ten,  ‘ good faith argu-
ments are sensitive to context ’ . 

 Th e day has not yet come when  ‘ good faith ’  has been embraced as a universal, 
overarching principle of English contract law, and perhaps this makes English law 
appear something of a legal Gal á pagos, cut off  from the many nations of the world 
who write good faith into their civil and commercial codes. We may only speculate 
as to whether this impacts upon standards of commercial behaviour where English 
law applies. 94   

   D. Negligence and Nuisance  

 If construction contracts assume centre-stage in construction and engineering 
projects, non-contractual rights and obligations, such as those in tort, sometimes 
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  95        Robinson v PE Jones (Contractors) Ltd   [ 2012 ]  QB 44 (CA)   .  
  96        Robinson v PE Jones (Contractors) Ltd   [ 2012 ]  QB 44    at [83].  
  97    Only, however, insofar as the contractor ’ s carelessness caused defects in the works which resulted 
in pure economic loss to employer. Th e position is diff erent where a contractor ’ s carelessness leads to 
defects (or other issues) resulting in harm or injury to persons or property.  
  98    See also     Lejovarn v Burgess   [ 2017 ]  EWCA Civ 254    at [86], per Hamblen LJ.  

fall upon the fringes. Th is, in many respects, is both unwarranted and perhaps 
even dangerous, for parties seeking to manage legal risk. Before a risk can be 
managed it must be known about. And in order for it to be known about there 
must be a clear and practically-minded statement of what, in legal terms, that risk 
is and when it arises. 

 One of the hallmarks of the jurisprudence of Lord Justice Jackson has been 
to recognise the need for clarity, particularly in those areas of the law which are 
untidy, if not a complete mess. In this regard, the messiest area of construction law 
is that concerned with the law of negligence. Two negligence cases are considered 
in this  Festschrift  . 

 Th e fi rst negligence case is  Robinson v PE Jones (Contractors) Ltd  95   –  a 
landmark in the law of negligence as it applies in the construction paradigm  –  
where Jackson LJ gave the leading judgment (discussed by Fiona Sinclair QC in 
Chapter eleven). Th e principal issue in this case was beguilingly simple to state: 
if a contractor is engaged pursuant to a contract to perform building work for an 
employer, and the work is performed in a defective manner, does the contractor 
owe a duty of care to the employer in respect of the defective work ?  Th e answer 
that  Robinson v Jones  gives is  ‘ no ’ . Th e  ‘ no duty of care ’  answer is predicated on 
two matters. 

 First, if there are contractual rights between the employer and the contrac-
tor which give the employer the ability to hold the contractor accountable for its 
defective work, there is no need for the law of tort to, as it were, step in and impose 
a concurrent duty of care. Or, to use the language of Jackson LJ, if a contractor 
and an employer entered into a  ‘ normal contract whereby the defendant would 
complete the construction of a house for the claimant to an agreed specifi ca-
tion and the claimant would pay the purchase price ’ , 96  the contractor would not 
 ordinarily be taken to  ‘ assume responsibility ’  in tort to the owner for the quality of 
its work, 97  thus the law would not impose a duty of care. 

 Secondly, whereas an architect or an engineer providing design (or similar) 
services may be regarded as a  ‘ professional ’  who will be taken (without more) to 
owe a duty of care, a contractor is not a  ‘ professional ’ , and will not therefore owe a 
duty of care to an employer in respect of pure economic loss unless the contractor 
has specifi cally assumed responsibility to the employer for such matters. 98  

 Th e attractiveness of this reasoning is that it proff ers clarity as to the existence 
of contractors ’  obligations in tort to those who employ them pursuant to construc-
tion or engineering contracts. Such clarity is sorely needed in an area of law so 
bogged down in, and overwhelmed by, a seemingly interminable procession of 
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  99     ‘ Assumption of responsibility ’  being but one prominent example of the opaque expressions used 
in the duty of care calculus. Th e law has not sought to defi ne, let alone describe, what an  ‘ assumption 
of responsibility ’  is and how one determines whether or not it exists.  ‘ Proximity ’  is also a term which 
appears in negligence cases (although perhaps less so these days). It, too, is something of an elusive 
concept.  
  100         Compare   Bailey   ,   Construction Law  ,  2nd edn  (  London  ,  Informa ,  2016 )   Vol II, paras 10.86 – 10.88; 
    Jackson  &  Powell on Professional Liability  ,  8th  edn (  London  ,  Sweet  &  Maxwell ,  2016 )   para 9-046.  
  101        A Jacobs v Morton  &  Partners   ( 1994 )  72 BLR 92   .  
  102        D & F Estates Ltd v Church Commissioners for England   [ 1989 ]  1 AC 177 at 206  – 07   (see also per 
Lord Oliver, at 214). And see       Duncan   Wallace   ,  ‘  Negligence and Defective Buildings :  Confusion 
Confounded ?   ’  ( 1989 )  105      LQR    46    ;       Duncan   Wallace   ,  ‘  Negligence and Complex Structures  ’  ( 1990 ) 
 106      LQR    11    .  
  103    Indeed, this is the very logic underpinning     Robinson v PE Jones (Contractors) Ltd   [ 2012 ] 
 QB 44 (CA)   , mentioned above and discussed by Fiona Sinclair QC in Chapter 11 of this volume.  
  104        Persimmon Homes Ltd v Ove Arup  &  Partners Ltd   [ 2017 ]  EWCA Civ 373   .  
  105        Greenwich Millennium Village Ltd v Essex Services Group Plc   [ 2014 ]  EWCA Civ 960   .  

inconclusive case law and abstract terminology. 99  Reading all the cases leaves one ’ s 
head spinning. But whether  Robinson v PE Jones  represents the fi nal word (assum-
ing there will  ever be  a fi nal word) is a matter of conjecture. 100  

 Th e second of the negligence cases is  Jacobs v Morton , 101  a decision of 
Mr Recorder Jackson QC, as he then was, which is discussed by Karim Ghaly QC 
in Chapter twelve.  Jacobs v Morton  considers the application of the so-called 
 ‘ complex structure theory ’ , which fi nds its origins in the speech of Lord Bridge 
in  D & F Estates Ltd v Church Commissioners for England . 102   ‘ Complex structure 
theory ’  has arisen out of the almost Byzantine contortions that the law of negli-
gence in England underwent between the 1970s and the 1990s. Put simply, a builder 
who performs work may owe no duty of care to anyone in respect of defects in his 
work which do not cause any harm or injury to anyone or their property. 103  But 
where a part of the builder ’ s work causes actual damage to another part of the same 
property where the work is being performed, the builder may be held to owe a duty 
of care in respect of such damage to  ‘ other property ’ , at least in cases where the 
structure in question is  ‘ complex ’ , such that it is not  ‘ a single indivisible unit ’ . Th is 
 ‘ complex structure theory ’  therefore poses a risk for contractors, and an avenue of 
redress for employers, for defective structures where there is a relevant degree of 
independence or separation between components of the structure. However, as 
Mr Ghaly QC notes, the circumstances in which the  ‘ complex structure theory ’  
may be called upon in aid of an employer are limited. Th e existential question 
facing the  ‘ complex structure theory ’  is whether it should even form part of the 
law of negligence at all. 

 Liability in negligence is at the heart of Chapter thirteen, although the issue 
considered in that chapter by Manus McMullen QC is the extent to which such 
liability may be curtailed by contractual wording. Mr McMullen QC considers 
two Court of Appeal cases on this subject in which Jackson LJ gave the leading 
judgments  –   Persimmon Homes Ltd v Ove Arup  &  Partners Ltd  104  and  Greenwich 
Millennium Village Ltd v Essex Services Group Plc . 105   Persimmon  concerned a 
limitation clause in a consultant ’ s contract of appointment, whereas  Greenwich 
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  106         Jackson     &     Powell   ,   Professional Negligence   (  London  ,  Sweet  &  Maxwell ,  1982 )   para 1.40.  
  107        Coventry (t/a RDC Promotions) v Lawrence   [ 2012 ]  EWCA Civ 26   , [2012] 1 WLR 2127, [2012] 3 All 
ER 168, 141 Con LR 79; and later     Coventry v Lawrence (No 1)   [ 2014 ]  UKSC 13   , [2014] 1 AC 822.  
  108        Yeung v Potel   [ 2014 ]  EWCA Civ 481   ;     Rashid v Sharif   [ 2014 ]  EWCA Civ 377   .  
  109    See also     Oliver v Symons   [ 2012 ]  EWCA Civ 267    at [1], per Elias LJ:  ‘ Th is is a dispute about the 
extent of a right of way on farmland in County Durham. Th e disputed part of the right of way is 

Millennium Village  involved an indemnity provision. One of the issues before 
the Court of Appeal in the  Greenwich  case was whether the indemnity could 
be relied upon by the indemnitee in circumstances where the indemnitee ’ s own 
negligence caused the particular loss for which it sought to invoke the indem-
nity. As  Mr  McMullen QC observes in Chapter thirteen, the approach taken 
by Jackson LJ in both  Greenwich  and  Persimmon  was to construe the relevant 
clauses in their particular commercial context, without applying any rigid or 
artifi cial rules of interpretation. Th is is very much the modern approach to 
contractual interpretation, and increasingly limitation, exclusion and indem-
nity clauses in commercial contracts are not singled out for special treatment 
from any of the other clauses of the contract. To describe such an approach as 
 ‘ modern ’  may sound odd, given that exclusion, limitation and indemnity provi-
sions are now an established (and indeed necessary) feature of the landscape of 
construction and engineering projects. But this was not always so, and as a sign 
of how far the world has moved in a relatively short period of time, it is apposite 
(if not startling) to recall this sentence from the fi rst edition of  Jackson  &  Powell : 
 ‘ Professional men do not normally seek to exclude or restrict their liability to 
clients ’ . 106  

 Th e fourth of the tort chapters is Chapter fourteen, in which Professor 
Philip Britton considers a trio of nuisance cases involving neighbours (either 
contiguous or otherwise in the vicinity of each other) at loggerheads with each 
other. Th e fi rst case, which went to the Supreme Court, related to speedway 
noise. 107  Th e other two cases concern unauthorised party-wall work constitut-
ing both a nuisance and a trespass. 108  As Professor Britton percipiently notes in 
his conclusion, the unifying feature of these cases  –  apart from the fact that in 
them Jackson LJ  delivered the leading judgments of the Court of Appeal  –  is the 
apparent eagerness of the parties to litigate issues which could be resolved by 
discussions between them, or at least by the use of some ADR process. 109  How 
relatively small matters that could reasonably be addressed by neighbourly cour-
tesy and some  ‘ give-and-take ’  can spiral into deep-seated enmity and full-blown 
litigation is not a matter on which courts are likely to dwell. But it is a matter 
that will (it seems) continue to cause judges to put their heads in their hands in 
despair, and may indeed properly be the subject of a PhD thesis on the irrational 
psychology of human beings.  
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little more than 100 metres in length. Th e costs of the litigation are enormous and wholly out of 
proportion to the practical importance of the issue: the appellants alone have expended in the region 
of  £ 150,000.00 for their costs. Th is is a case which was crying out for mediation, even assuming that it 
could not have been settled more informally than that. It ought never to have come near a court, and 
with a modicum of good will on both sides, it would not have done so ’ .  
  110    Being     AMEC Civil Engineering Ltd v Secretary of State for Transport   [ 2004 ]  EWHC 2339 (TCC)   ; 
    Costain Ltd v Bechtel Ltd   [ 2005 ]  EWHC 1018 (TCC)    and     Scheldebouw BV v St James Homes (Grosvenor 
Dock) Ltd   [ 2006 ]  EWHC 89 (TCC)   .  

   E. Contract Administration  

 It is one of the peculiar features of construction and engineering contracts that 
they create the special role of a  ‘ contract administrator ’ , to use a neutral term. 
Th e parties to the contract agree that the contract administrator is to discharge 
particular functions  –  valuing the contractor ’ s payment and extension-of-time 
applications, reviewing the adequacy of the contractor ’ s work (and requiring the 
contractor to repair defects), instructing the contractor (at the employer ’ s behest) 
to change aspects of the works, and certifying when the works have been completed 
in accordance with the contract, among other things. 

 One of the recurring issues that arises with regard to contract administrators 
is what might be abbreviated to the notion of  ‘ impartiality ’ . Th e contract admin-
istrator fulfi ls a number of roles under a contract, including adjudicating on the 
employer ’ s and the contractor ’ s respective fi nancial obligations towards each other. 
Typically, the contract administrator will be a consultant engaged by the employer 
itself, and therefore someone who is paid by the employer. A contract administra-
tor will rarely, therefore, be  ‘ independent ’  of the parties, in the sense of having no 
fi nancial links with any of them. Notwithstanding this, the law permits a person 
who is paid by the employer to act as contract administrator, but the law also 
requires that the contract administrator discharge his or her contractual functions 
in a manner which is fair or impartial as between the parties. It is occasionally a 
diffi  cult high-wire for a professional consultant to walk. 

 In Chapter fi ft een, Professor Anthony Lavers discusses three judgments 110  
from Jackson J ’ s tenure as judge in charge of the TCC, which consider aspects of 
the contract administrator ’ s duty to act fairly between the parties  –  to  ‘ hold the 
scales even ’ . Th ese cases reinforce and refi ne the principles developed by English 
law over a period dating back to the nineteenth century, which have evolved to a 
point where it may be said that a contract administrator ’ s duty is to act neutrally 
and impartially between the parties when making binding determinations of rights 
and obligations under the contract. In practice, however, what does this actually 
mean ?  No precise answer or guidelines may be given. Nevertheless, it seems that 
if a contract administrator acts  professionally  and exercises  professional judgement , 
and in doing so he or she duly considers what  each party  has to say on particular 
issues for decision or determination, there may not be any more than one can 
expect (or that the law can expect) of a contract administrator.  
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  111        Midland Expressway Limited v Carillion Construction Ltd   [ 2005 ]  EWHC 2810 (TCC)   ; [2005] 
EWHC 2963 (TCC); [2006] EWHC 1505 (TCC); on appeal [2006] EWCA Civ 936.  
  112    Similar matters of superfi cially small import were considered in     Mid Essex Hospital Services 
NHS Trust v Compass Group UK and Ireland Ltd   [ 2013 ]  EWCA Civ 200   , discussed by Shy Jackson in 
Chapter 10 of this volume.  

   F. Private Finance Initiatives  

 Lord Justice Jackson ’ s career as a judge witnessed the emergence of a new type of 
case, arising from a new type of procurement. Th e new type of procurement is the 
opaquely-named  ‘ Private Finance Initiative ’  or  ‘ PFI ’ , which was developed in the 
UK in the 1990s and deployed by successive governments as a means of delivering 
public infrastructure or services. 

 Th e basic concept of a PFI is straightforward enough. Under a PFI scheme, a 
government (or emanation thereof) arranges for private sector businesses to build 
and then operate/maintain a road, a hospital, a school, etc. Th e government pays 
the private sector businesses for the asset or services provided. Th e government is 
only liable to make payment for the infrastructure or services actually provided to 
it, and so in a general sense it incurs no liability to pay for those assets or services 
 until  they are provided. 

 Th e PFI concept has its supporters and its detractors. Whichever view one may 
take of PFIs, what is beyond argument is that the number, length and complexity 
of contracts required to eff ect a PFI project are vast, certainly by comparison with 
the contractual arrangements traditionally used by public works departments for 
the construction of eg, a road. As a consequence of this, the risk of inconsistencies 
and errors  –  and therefore the potential for claims and disputes  –  is always there 
in PFI contracts. 

 In Chapter sixteen, Mrs Justice Jeff ord DBE discusses the  Midland 
Expressway  litigation in which she was involved as junior counsel, both in 
the TCC before Jackson J and also in the Court of Appeal. 111  Th e  Midland 
Expressway  litigation concerned a PFI project for the construction and opera-
tion of a toll road in the Midlands. Th e litigated issues concerned contractual 
allocations of risk  –  matters that could only be determined from the cloying 
detail of the PFI contracts themselves. Th e diverse and specifi c matters before 
the court included responsibility for the appropriate speed limit on the approach 
to toll stations, and the height of coin baskets, among other things. At fi rst blush 
such matters may appear trivial or plain weird subjects for expensive High Court 
 litigation. 112  However in the context of PFI contracts the scope for the cost of 
such matters to add up to tens or hundreds of thousands of pounds (or more) 
over the life of a PFI project is very real. 

 Given this, and given that PFI projects represent long-term commitments 
by both the public and private sector participants, there is clearly an imperative 
for issues arising under PFI projects to be dealt with by the parties with a large 
measure of pragmatism, as opposed to antagonism. In this vein, and as a parting 
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  113        Amey Birmingham Highways Ltd v Birmingham City Council   [ 2018 ]  EWCA Civ 264   . Whereas the 
 Midland Expressway  case was concerned with the construction and operation of a toll road in the 
Midlands, the  Amey Birmingham Highways  case concerned a PFI project for the repairing of pot holes 
and the like in Birmingham.  
  114    [2018] EWCA Civ 264 at [93].  
  115    Th is is oft en referred to, compendiously, as the rule in     Holme v Brunskill   ( 1878 )  3 QBD 495   .  
  116        Wardens and Commonalty of the Mystery of Mercers of the City of London v New Hampshire 
Insurance Co Ltd   ( 1992 )  60 BLR 26   .  
  117        Aviva Insurance Ltd v Hackney Empire Ltd   [ 2012 ]  EWCA Civ 1716   , [2013] BLR 57.  

exhortation on PFI contracts, Jackson LJ held in  Amey Birmingham Highways Ltd 
v Birmingham City Council  113  that: 

  Any relational contract of this character is likely to be of massive length, containing 
many infelicities and oddities. Both parties should adopt a reasonable approach in 
accordance with what is obviously the long-term purpose of the contract. Th ey should 
not be latching onto the infelicities and oddities, in order to disrupt the project and 
maximise their own gain. 114   

   G. Performance Bonds  

 Like insurers, guarantors (including guarantors under performance bonds) have 
traditionally held a special place in the law. A guarantor of a contractor ’ s obli-
gations agrees to accept fi nancial responsibility for the contractor becoming 
insolvent, or not performing its contractual obligations, based on certain risk 
assumptions. If the benefi ciary of a guarantee (or performance bond) conducts 
itself so as to prejudice the position of the guarantor, such as by advancing money 
to the contractor that it has not earned and which is not due, this may be enough, 
in law, to shatter the fragile, crystalline legal bond between the guarantor and the 
benefi ciary. 115  

 As Richard Wilmot-Smith QC recounts in Chapter seventeen, he and Lord 
Justice Jackson grappled together with the somewhat arcane law concerning bonds 
and guarantees on two occasions during their careers: the fi rst in  Mercers v New 
Hampshire Insurance Co Ltd  116  when Mr Wilmot-Smith was Rupert Jackson QC ’ s 
junior, and then some two decades later in  Aviva Insurance Ltd v Hackney Empire 
Ltd , 117  with Lord Justice Jackson sitting in the Court of Appeal, and giving the 
leading judgment of that court. It may be diffi  cult to detect clear patterns from 
these cases, or indeed other ones where guarantors/bondsmen have called upon 
the courts to extricate them from liability,  deus ex machina . But perhaps we may 
deduce that a prominent factor for the court will be  the commercial purpose  for 
which the security was provided. What is the purpose of the bond ?  It is to provide 
fi nancial security to the employer in the event of the contractor defaulting in the 
performance of its obligations, or becoming insolvent. Did the contractor default 
or become insolvent ?  If  ‘ yes ’ , then the intuitive starting point (and possibly also the 
outcome) may be that the bond or guarantee should be available to the employer 
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  118    See, most recently in the TCC, the observations of Coulson J in     Ziggurat (Claremont Place) 
LLP v HCC International Insurance Co PLC   [ 2017 ]  EWHC 3286 (TCC)    at [43] and [57].  
  119    And, indeed, professional negligence claims arising from the construction of court buildings: see, 
eg,     Driver v William Willett (Contractors) Ltd   [ 1969 ]  1 All ER 665   , which concerned the construction 
of a law courts building in Worthing, Sussex.  
  120        Carillion Construction Ltd v Emcor Engineering Services Ltd   [ 2017 ]  BLR 203   ; 170 Con LR 1.  

for recourse purposes, unless there is a good reason why it should not. Otherwise, 
the bond or guarantee would be a thing of no value at all. 118    

   H. Time and Liquidated Damages  

 Construction and engineering projects are commonly beset by delay. Th e courts 
themselves are sometimes directly impacted by delayed construction projects. 119  
Th e construction of the Royal Courts of Justice on the Strand in London was 
signifi cantly delayed during the 1870s, principally due to strikes. And the current 
home in London of the TCC in the High Court  –  the Rolls Building  –  was 
delayed in its construction, leading (with no small measure of irony) to signifi -
cant litigation, involving Jackson LJ himself, as discussed by Vincent Moran QC in 
Chapter eighteen. 

 Chapter eighteen considers  Carillion Construction Ltd v Emcor Engineering 
Services Ltd , 120  a case concerned with the operation of an extension-of-time clause 
in a DOM/2 form of subcontract. Th e particular issue before the Court of Appeal, 
where Jackson LJ gave the leading judgment, was a relatively straightforward one; 
yet one on which there was (surprisingly) no previous authority. Th e issue was 
this: if a subcontractor is required to complete its works by date X, and it fails to 
do so without legal excuse, yet during this period of delay it is  then  delayed by the 
main contractor  –  and so entitled to an extension of time  –  (a) does the extension 
of time only operate during the period when the main contractor caused the delay; 
or (b) is it to be added contiguously to the completion date (date X) so that, for 
contractual purposes, the subcontractor may be exculpated from any liability to 
pay damages during a period when, as a matter of fact, its works were in culpa-
ble delay ?  Th e issue may be of signifi cance because during the particular period 
immediately aft er date X, where the subcontractor ’ s tardiness was causing delay to 
the project, the main contractor, in turn, may have faced a liability to the employer 
to pay liquidated damages, and additionally the main contractor itself may have 
incurred costs due to the subcontractor ’ s delay. 

 Th e answer given by Jackson LJ to the  ‘ exam question ’  before the court was that 
the period of the extension of time (Y) was to be added contiguously to date X, so 
that the revised completion date would be X  +  Y. Such a conclusion was reached as 
a matter of interpretation of the relevant provisions of the DOM/2 form. 

 On the wording of the DOM/2 form, such a conclusion  ‘ seems straightforward 
enough ’ , as Vincent Moran QC notes. A residual issue, that will be for another 
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day, and a diff erent case, is whether a subcontractor in the posited scenario may 
be liable to a main contractor for losses suff ered by the main contractor during 
the period of delay immediately aft er date X, where the subcontractor is subject 
to a  separate and distinct  obligation to prosecute its works with  ‘ due diligence and 
without delay ’ . Although the subcontractor may be entitled to an extension of time 
attributable to the period immediately aft er (and contiguous with) date X, it is 
conceivable that, during this particular period, it may actually have been in breach 
of its obligation to work in an expeditious manner. 121  

 Th e complexities of the law concerning damages for delay do not end there. 
One of the more controversial areas of the law concerning the imposition of liqui-
dated damages is whether an employer is (or  should be ) entitled to claim liquidated 
damages from a contractor in circumstances where the  employer itself  is factu-
ally responsible for some, if not all, of the relevant delay. Under the simplest of 
contracts (with no extension-of-time clause), the answer as a matter of English law 
is tolerably clear: the employer is not entitled to claim liquidated damages for the 
relevant period where the employer prevented the contractor from completing its 
works in a timely manner. 122  

 Th e legal position becomes more complicated, however, where (as is now oft en 
the case) a construction contract includes: 

  (a) an extension-of-time clause, entitling the contractor to claim more time for 
completion in the event that the employer ’ s conduct prevents (or will prevent) it 
from completing the works by the contract date for doing so; and 

 (b) a time-bar provision, which requires the contractor to notify the employer 
and/or the contract administrator of the employer ’ s delay (and the contractor ’ s 
extension-of-time claim) within a stated period of it fi rst occurring (eg, 28 days), 
failing which any later entitlement to an extension of time will not accrue  –  in 
other words, the contractor ’ s claim will be  ‘ time barred ’ .  

 Th e origin of the controversy in modern construction law is a judgment of the 
Supreme Court of the Northern Territory (Australia) in 1999, 123  in which the 
judge 124  took a broad view of the operation of the so-called  ‘ prevention principle ’ , 
holding that a  ‘ time-bar ’  clause could not preclude the invocation of the  ‘ preven-
tion principle ’ , meaning (in eff ect) that a contractor would be able to defeat an 
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employer ’ s claim for liquidated damages even if the contractor had not given 
notice of the employer ’ s  ‘ prevention ’  within the stipulated period for doing so 
(hence, the contractor was not, under the wording of the contract, entitled to an 
extension of time). In Chapter nineteen, Professor Doug Jones makes a powerful 
case for the adoption of such an approach, which has also garnered the support of 
some commentators in Australia and indeed elsewhere. 

 Th e countervailing view is that a  ‘ time-bar ’  clause applies according to its word-
ing, and if (as is oft en the case) that wording is clear a  ‘ time-bar ’  provision may be 
used to negate a contractor ’ s appeal to the  ‘ prevention principle ’ . Th is view was 
propounded by Jackson J in  Multiplex Constructions (UK) Ltd v Honeywell Control 
Systems Ltd (No 2) . 125  With respect, this conclusion must be right. Th e  ‘ prevention 
principle ’  is not some inviolable principle of law, as if enshrined in Magna Carta. 
It may be modifi ed or displaced by the agreement of the parties. 126  Th us,  ‘ time 
bar ’  provisions, when clearly worded, produce in their application a modifi ca-
tion or displacement of the  ‘ prevention principle ’ . Be that as it may, we should still 
recognise the scope for the application of extra-contractual laws and infl uences, 
including (where relevant) concepts such as good faith, which may preclude reli-
ance upon a  ‘ time bar ’  provision in circumstances where the employer caused the 
contractor to be delayed. 

 Attacks on the enforceability of  ‘ time bar ’  provisions may be seen as a sub-set 
of the broader topic of legal challenges to the enforcement of liquidated damages 
clauses. In Chapter twenty, Riaz Hussain QC discusses this important matter using 
the judgment of Jackson J in  Alfred McAlpine Capital Projects Ltd v Tilebox  127  
as a focal point.  Tilebox  concerned the redevelopment of an offi  ce building in 
Guildford. Th e main issue in the case was whether the liquidated damages clause 
in the construction contract between the developer and the contractor constituted 
a penalty. In  Tilebox , as in most other cases concerning challenges to liquidated 
clauses as putative penalties, the attack was predicated upon the amount of liqui-
dated damages stipulated by the contract not representing a  ‘ genuine pre-estimate ’  
of the developer ’ s likely loss in the event of the contractor ’ s works being in culpable 
delay. 

 On the fi ndings of fact made by Jackson J, the contractor ’ s thesis was correct. 
His Lordship found that the likely weekly loss to the developer, in the event of the 
contractor being late, was in the order of  ₤ 30,000, whereas the liquidated damages 
payable under the contract were stipulated to be  ₤ 45,000 per week. However, as a 
matter of English law, it did not follow that the liquidated damages clause would 
be  ‘ struck down as a penalty ’ . Th e clause was upheld, largely on the basis that the 
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amount of liquidated damages payable was not grossly disproportionate to the 
likely loss in the event of delay. Th e legal test of a penalty, applied by Jackson J 
in  Tilebox , was that there be a  ‘ substantial discrepancy ’  between the liquidated 
damages payable under the contract and the loss likely to be suff ered due to its 
breach. 

 As subsequent English case law has emphasised, 128  in cases of alleged penal-
ties, context may also be a determining factor, including the relative bargaining 
positions of the parties and where their respective commercial interests lie. In the 
end, the diffi  culty with penalties, which may never be resolved, is not in identify-
ing  ‘ obvious ’  cases of abusive or  ‘ over-the-top ’  clauses, the terms of which may be 
postulated; 129  but in pinpointing where along the fi nancial spectrum a pre-agreed 
sum changes from one legal characterisation (an  ‘ enforceable liquidated damages 
provision ’ ) to another (an  ‘ unenforceable penalty ’ ).   

   X. Other Contributions  

 Th ere have been numerous other ways in which Lord Justice Jackson has 
contributed to the legal community. Notable amongst these contributions 
has been in his position (accepted with alacrity) as President of the Society 
of Construction Law, an offi  ce which he has held since 2012 upon succeeding 
Sir Anthony May. 130  Th e role of SCL President is largely a ceremonial one, 
formally requiring little contribution by the incumbent President to the life of 
the Society. However, as with all his activities (curricular and extra-curricular), 
Lord Justice Jackson dedicated substantial time to his role, refl ecting not only 
his conscientiousness at  ‘ doing a good job ’ , but also his genuine eagerness for 
supporting the Society ’ s activities. He could be relied upon to deliver a lecture 
at SCL events, whether in the UK or at international conferences, and also to 
provide aft er-dinner  perorations  –  all  ex tempore   –  which invariably drew guff aws 
or at least wry smiles at the orator ’ s dry wit. 

 On the legal publications side, he was an editor of the  ‘ White Book ’  131  
from 2000, becoming editor-in-chief in 2010 on the retirement of the previous 
editor, Sir Mark Waller. And he continues to be a consultant editor of his joint 
masterpiece,  Jackson  &  Powell .  
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  132    Cf      David   Foxton   QC   ,  reviewing Lentin ,   Mr Justice McCardie (1869 – 1933): Rebel, Reformer, and 
Rogue Judge   ( Cambridge Scholars Publishing ,  2016 )  , at (2017) 133  LQR  683 at 684 (referring to  ‘ the 
fi ckle nature of judicial reputation ’ ).  

   XI. Drawing the Th reads Together  

 Judicial legacies are by no means immediate, nor indeed are they inevitable. 
A judge who is celebrated in his or her own career or lifetime may later be rendered 
a minor footnote in legal history, or even forgotten altogether. 132  

 When I approached each of the contributors for this  Festschrift   to see whether 
there was interest in participating in the project, the response I received was both 
immediate and overwhelming. Mr Justice Coulson (as he then was) said it was a 
 ‘ brilliant idea ’ , and others responded to similar eff ect. Why was this ?  Th ere may 
have been a multitude of reasons, however my distinct impression is that two stand 
out above all. 

 First, because it is recognised that Lord Justice Jackson possesses the virtues 
traditional in the judiciary: learning, wisdom, fair-mindedness and a deep sense 
of public duty. 

 Secondly, he has brought to the law and legal life an energy, a work ethic and 
an uplift ing approach which has not only improved our legal system, but has rein-
forced our belief that the system  –  through the hard work of those within it  –  is and 
can be great, and therefore that our work in the law is worthwhile.   


