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  PREFACE     

 In deciding on the venue of the 2018 Modern Studies in Property Law (MSPL) Confer-
ence, the MSPL Board gave UCL the chance to be its fi rst London host. We were delighted, 
but perhaps a little nervous, as Bentham House, home of the Faculty of Laws, was then in 
the midst of an extensive renovation. We had computer-modelled images of the confer-
ence venue: very impressive, but just impressions. And, as anyone who has studied property 
law will know, much can go wrong between plans and outcome. But thanks to the hard 
work of many in the Faculty and in UCL more broadly, and particularly due to the lead-
ership of Professor Dame Hazel Genn, our then Dean, the three-year,  £ 24m project was 
completed in March 2018. A short few weeks later, we then had the privilege of hosting 
the fi rst conference to take advantage of the splendid new facilities. In those few weeks, 
as had been the case throughout the planning of the conference, we were wholly reliant 
on Lisa Penfold and the brilliant UCL Laws Events team, whose energy and commitment 
was exemplary. We were also very grateful for the continued support of the Faculty as a 
whole, particularly of our Dean, Professor Piet Eeckhout, who very kindly opened the 
conference. 

 Th e conference proceedings, we think, lived up to the setting, bringing academics, judges, 
practitioners, and post-graduate students together, from across the world, to exchange ideas 
and shed new light on some persistent questions about property. Th e standard of papers 
delivered in the Postgraduate Research Stream was very high, and the post-graduate speak-
ers also presented posters during the main conference, giving their work a wider audience. 
We are grateful for the fi nancial support provided to the post-graduate stream of the confer-
ence by the UCL Laws  ‘ Back to Bentham Fund ’ . Th e  ‘ Work in Progress ’  section showcased 
some fascinating research, and the practical importance of property law was highlighted 
in a plenary work in progress presentation by Lisa Whitehouse, discussing a pilot scheme 
where law students use their property law knowledge to assist occupiers threatened 
with the loss of their home. In addition to the full papers, which appear in this volume, 
Adam Hofri also presented his important empirical and analytical work on the use of off -
shore trusts, available in his paper in the 2017 volume of  Trust Law International . Attendees 
at the conference were also informed by an update from Nicholas Hopkins on the Law 
Commission ’ s plans for commonhold reform, and entertained by the aft er-dinner remarks 
of Lord Briggs of Westbourne, who has very kindly provided a foreword to this book. 
We are also very grateful to the chairs of the conference sessions, and to all those who 
attended and made the three days of property law discussion so stimulating. As 
Martin Dixon noted in an editorial in the  Conveyancer and Property Lawyer  ([2018]  Conv  105), 
the new ideas presented at the conference inspired attendees to re-examine their existing 
views, and to guard against intellectual complacency. We hope this book, in setting out 
some of the challenges faced by modern property law, will do the same. 



viii Preface

 Th e volume, the tenth in the MSPL series, opens with the keynote address given by 
Dame Elizabeth Gloster. Th is engaging speech is reproduced here in essentially the same 
form as it was delivered. It challenged us to refl ect on the way technology can assist in the 
development of property law, a theme that is taken up in relation to land registration in later 
chapters by Lu Xu and by Si ô n Hudson and Brian Sloan. Th e plenary address by Professor 
Henry Smith was similarly inspiring, showing how undertaking a restatement project forces 
us to refl ect on fundamental aspects of the structure of property law. Part I of the book is 
completed by the closing plenary address by Her Honour Judge Karen Walden-Smith, who 
reminded us of the modern challenges of applying property law in practice, particularly 
when those most aff ected by its rules may lack legal representation. 

 Th e challenge of managing complexity is one that emerges from Part I of the book, 
and the chapters in Part II certainly rise to it. Whereas Robin Hickey focuses on goods, 
and Donal Nolan on land, each of their chapters shows how a close attention to detailed 
rules of tort (and in, Robin ’ s case, the criminal law too) can have important consequences 
for our understanding of key concepts such as ownership. Sue Farran ’ s chapter similarly 
draws on wider aspects of the law, as well as aspects of contemporary urban land use, to 
refl ect on how we should defi ne and protect property. Commerce is the focus of both 
Larissa Katz and Magda Raczynska, but their chapters show how an understanding of the 
nature of such practically important tools as company shares and title-based fi nancing 
depends on a consideration of how we defi ne property rights. At a time when law facul-
ties might be wondering whether to retain property law as a compulsory undergraduate 
module, the contributions in Part II demonstrate that a clear understanding of the nature of 
property is vital in many diverse contexts, from self-defence to retention of title. 

 Larissa Katz ’ s chapter also contains a discussion of the prominence and primacy of land 
in thinking about property law, and Part III shows that regulating competing claims to the 
use of land has always been, and will continue to be, one of property law ’ s most important 
challenges. Craig Rotherham considers  ‘ ancient ’  forms of easement, looking at enforce-
ment of rights to light and taking a historical perspective, whereas Susan Pascoe examines 
what may be (in English law at least) very new types of easement, employing a theoretical 
perspective to consider whether such easements should be recognised. Each of their chap-
ters demonstrates the importance of changing social views to the development of property 
law, and the need to consider the roles both of statute and common law. A recent statutory 
intervention in New Zealand is the focus of Ben France-Hudson ’ s chapter, and he very clearly 
points out the risk of legislating in a particular area without considering the wider scheme 
and principles of property law. Th e subsequent three chapters also consider the impact 
on property law of actual and proposed legislation and regulation. Emily Walsh examines 
changes to the position of landlord and tenant in the private residential sector: her analysis, 
combining empirical and theoretical work, has important lessons for the UK Govern-
ment in its current review of the protection available to short-term tenants in England. 
Fabiana Bettini, looking at use of the Community Land Trust model as a means to provide 
aff ordable housing in England and France, shows how policy-motivated legislative reform 
can aff ect, and change, prior views as to fundamental aspects of property law: this echoes 
Sue Farran ’ s premise that responding to modern social problems may require a more fl exible 
approach to key concepts in property law. Sarah Nield also shows how theoretical work can 
have an important practical impact, by using an analysis of enduring property relationships 
to question whether the rules as to the regulation of mortgages are fully fi t for purpose. 



Preface ix

 Th e law of land registration is considered in Part IV, and it is another area under review 
in England, where legislative changes are likely. By analysing the Chinese move to land 
registration, Lu Xu ’ s chapter provides a new perspective on general problems, such as iden-
tity fraud, and suggests some specifi c solutions. Si ô n Hudson and Brian Sloan identify a 
less well-known, but equally important, challenge to a land registration system: how to 
handle death. Like death, debates over the nature of equitable property rights are unavoid-
able, but in the fi rst of the chapters of Part V, we argue that some progress can be made by 
considering precisely how a right under a trust binds a third party. John Mee ’ s chapter, with 
its examination of the presumptions that may apply to payments, similarly helps to clarify 
a long-standing debate, this time over the operation of presumptions in resulting trusts. 
Mee ’ s title quotes TS Eliot and James Fisher ’ s chapter ensures that the book ends not with a 
whimper but a bang, as its study of the adoption of the trust in Japanese law provides more 
general lessons as to the nature of legal transplants and the perhaps surprising fl exibility of 
property law. 

 What emerges very clearly from these varied contributions is the importance of prop-
erty as a social, as well as a legal, institution and its continued relevance as an organising 
concept. For this reason, the need for modern research in property law cannot be doubted. 
We hope that this volume, like the conference that led to it, demonstrates the importance, 
quality, vitality and diversity of such research. We, and all the other contributors, are very 
grateful to the referees who made many helpful suggestions and ensured that every contri-
bution to this volume has been rigorously peer-reviewed. Magda Raczynska thanks UCL 
for an award from the Global Engagement Fund, and Lu Xu thanks Fudan University and 
Professor Liu Shiguo for funding and supporting his early research for the chapter. We are 
very grateful to Hart Publishing for their ongoing commitment to the MSPL series and to 
Sin é ad Moloney, Kate Whetter and Rosamund Jubber in particular for their work on this 
volume. We were lucky too to be able to call on Abe Chauhan as a research assistant and 
are grateful for his dedication in helping us to prepare the manuscript. We should end by 
thanking Robin Hickey and Heather Conway, editors of the previous volume, for sharing 
their expertise with us, and by hoping that this book whets the appetite for the 13th Biennial 
MSPL conference, which will be held at Northumbria University in 2020. 

 Sin é ad Agnew and Ben McFarlane 
 September 2018   



  1        Akers v Samba Financial Group   [ 2017 ]  UKSC 6   , [2017] AC 424.  
  2    ibid [82].  
  3    ibid [89]. For similar remarks, see     Investec Trust (Guernsey) Ltd v Glenalla Properties Ltd   [ 2018 ]  UKPC 7   , 
[2018] 2 WLR 1465, [228] (Lord Mance).  
  4    It is possible that a slightly diff erent analysis may be required in relation to other equitable interests: see, 
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in     A   Robertson    and    M   Tilbury    (eds),   Divergences in Private Law   (  Oxford  ,  Hart Publishing ,  2016 )   .  
  6    Th is accords with the idea that all  ‘ equitable proprietary rights ’  require two people:       L   Smith   ,  ‘  Trust and 
 Patrimony  ’  ( 2008 )  38 ( 2 )     Revue G é n é rale de Droit    379    , [16].  
  7    See Smith (n 6 above) [15] – [16], who suggests equitable title is a  ‘ metaphor ’  in the sense that it is  ‘ not literally 
true ’ ; and       B   McFarlane    and    R   Stevens   ,  ‘  Th e Nature of Equitable Property  ’  ( 2010 )  4 ( 1 )     Journal of Equity    1    , who argue 
that an equitable interest arises where A holds a right and owes a duty to B in relation to that right.  
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 Th e Paradox of the Equitable 

Proprietary Claim    

    SIN É AD   AGNEW    AND    BEN   McFARLANE     

   I. Introduction  

 Equitable property rights can be seen as paradoxical: how can a system based on conscience 
have developed rights that operate  in rem  ?  In  Akers v Samba Financial Group , 1  for example, 
Lord Sumption states that that  ‘ an equitable interest possesses the essential hallmark of any 
right in rem ’ , 2  yet goes on to say that when an asset subject to an equitable interest is trans-
ferred to a third party,  ‘ the question becomes whether the conscience of the transferee is 
aff ected ’ . 3  

 Our aim here is to resolve this paradox, at least in relation to rights under a trust. 4  Where 
T holds on trust for B, we argue that conscience is crucial when considering how and when 
B may make an equitable proprietary claim against C, a successor in title to the original trustee. 
Such a claim can only be made in relation to property which is held by C at a point in time 
when C ’ s conscience is aff ected by knowledge of the initial trust relationship between T and 
B, in such a way as to subject C to a duty to B. 5  In other words, the proprietary eff ect of the 
trust is based squarely on an initial relationship between B and T, and a later, similar rela-
tionship between B and C, rather than any abstract, depersonalised interest of B. 6  

 Th e resolution of the paradox depends on accepting that, when B ’ s benefi cial interest 
is described as proprietary,  ‘ proprietary ’  must be understood in a special, limited sense. 7  
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  8     Akers  (n 1 above) [82].  
  9    Although the existence of a trust imposes a duty on the rest of the world not to dishonestly assist the trustee 
in a breach of trust (    Royal Brunei Airlines v Tan   [ 1995 ]  2 AC 378    (PC)), the duty is not strict and thus it off ers 
less protection than a legal property right. Furthermore, its existence does not distinguish the trust from other  in 
personam  rights, as similar duties exist, eg, not to assist in a breach of fi duciary duty and not to procure a breach of 
contract (    OBG Ltd v Allan   [ 2007 ]  UKHL 21   , [2008] 1 AC 1). See, further,       B   McFarlane   ,  ‘  Equity, Obligations, and 
Th ird Parties  ’  [ 2008 ]     Singapore Journal of Legal Studies    308    .  
  10        Foskett v McKeown   [ 2001 ]  1 AC 102  (HL), 129 – 30  ;     Independent Trustee Services Ltd v GP Noble Trustees Ltd   
[ 2012 ]  EWCA Civ 195   , [2013] Ch 91, [75] – [76].  
  11     ITS v Noble  (n 10 above) [80].  

Th e key to Lord Sumption ’ s observation in  Akers  is the particular, and idiosyncratic, sense 
in which his Lordship used the term  ‘ in rem ’ , defi ning the essential hallmark of such a right 
as being that it is  ‘ good against third parties into whose hands the property or its trace-
able proceeds may have come, subject to the rules of equity for the protection of bona fi de 
purchasers for value without notice ’ . 8  We agree that the ability to aff ect C is what justifi es 
regarding a benefi cial interest under a trust as more than a mere personal right. It is possible 
to recognise that a benefi cial interest has such an eff ect whilst also distinguishing it from 
rights, such as a legal property right, which are  ‘ in rem ’  in the more orthodox sense of 
imposing an immediate, strict duty on the rest of the world. 9   

   II. Benefi cial Interests and Th ird Parties: 
Th e Current Position  

   A. Th e Innocent Volunteer  

  Example 1: T holds a painting on trust for B. Acting in breach of her duties to B, and without 
any authority from B or under the terms of the trust, T makes a gift  of the painting to C. C is 
unaware of the relationship between T and B and honestly believes that T simply owned the paint-
ing outright.  

   (i) Th e Scope of B ’ s  ‘ Proprietary Claim ’   
 What is meant if it is said that B has, in addition to a personal claim against T, a propri-
etary claim ?  Th e point is that, following C ’ s receipt of the trust property (or its traceable 
proceeds), it may be possible for B to show that C holds the property subject to a duty to B. 
So, in Example 1, if, at the time of B ’ s claim, C still holds the painting received from T or its 
traceable proceeds, B ’ s claim is simply that C must give it up, either by transferring it to a 
new trustee or, in the case of a bare trust, transferring it directly to B. It is this claim that is 
most commonly referred to as the equitable proprietary claim. 10  In such a case, it has been 
said that, whether the initial trust was express or not, C holds the property on constructive 
trust for B. 11  

 If, however, C no longer holds the property or its traceable proceeds, so the trust cannot 
be given eff ect to  in specie , B may be able to claim that C is liable to account to B  as a 
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  12        Re Montagu ’ s Settlement Trusts   [ 1987 ]  Ch 264  (Ch), 276   (Megarry VC).  
  13          C   Mitchell    and    S   Watterson   ,  ‘  Remedies for Knowing Receipt  ’   in     C   Mitchell    (ed),   Constructive and Resulting 
Trusts   (  Oxford  ,  Hart Publishing ,  2010 )  115, 138    , discussing     In re Rothko    43 NY 2d 305, 372 NE 2d 291  ( 1977 )   
(Court of Appeals of New York).  
  14    In     Williams v Central Bank of Nigeria   [ 2014 ]  UKSC 10   , [2014] AC 1189, [31], Lord Sumption stated that a 
party liable in knowing receipt is not a  ‘ trustee ’ , either generally or in the sense used by the Limitation Act 1980, 
s 21(1)(a), as such a party has not been entrusted by a settlor to hold assets on trust. Th at is one means of defi ning 
the term  ‘ trustee ’ , and is not inconsistent with a fi nding that such a recipient does hold specifi c assets subject to a 
duty to B.  
  15    Th ere is continuing academic debate as to the proper characterisation of a knowing receipt claim: 
eg,       W   Swadling   ,  ‘  Th e Nature of  “ Knowing Receipt ”   ’   in     P   Davies    and    J   Penner    (eds),   Equity, Trusts and Commerce   
(  Oxford  ,  Hart Publishing ,  2017 )   . Our analysis is closest to that of       R   Chambers   ,  ‘  Th e End of Knowing Receipt  ’  
( 2016 )  2      Canadian Journal of Contemporary and Comparative Law    1    , which explains C ’ s liability as depending 
on the fact that C held property at some point on trust for B. However, we diff er from Chambers in that we agree 
with Mitchell and Watterson (n 13 above) that C ’ s liability does not depend on proof of a breach of trust; we regard 
conscience as an important idea in understanding why C holds on trust for B; and we draw an explicit link between 
knowing receipt and the equitable proprietary claim.  
  16          R   Nolan   ,  ‘  Equitable Property  ’  ( 2006 )  122      LQR    232    .  
  17    See eg  ITS v Noble  (n 10 above) [81] (Lloyd LJ).  
  18    An important point, noted by Lionel Smith in a paper for the Philosophical Foundations of Equity Law 
conference, King ’ s College, London, June 2017.  
  19     ITS v Noble  (n 10 above).  
  20    ibid [76].  
  21        Agip (Africa) Ltd v Jackson   [ 1990 ]  Ch 265  (Ch), 290 – 91  .  

constructive trustee. 12  If such a  ‘ knowing receipt ’  claim succeeds then, as Mitchell and 
Watterson have shown, 13  C is subject to exactly the same remedies as an express trustee, 
and, whilst no longer able to hand over the trust property or its traceable proceeds, must do 
the next best thing and so, for example, must account to B for value which C should have 
acquired from the property. In our view, the knowing receipt claim depends on showing 
that C previously held such property subject to a duty to B, and was  in that sense  a trustee. 14  
We therefore argue that each of the knowing receipt claim, and the claim that C must give 
up particular property, is founded on exactly the same duty of C to B, and, indeed, is simply 
a diff erent means to give eff ect to that duty. We therefore argue that cases discussing the 
knowing receipt claim can provide valuable insights into the nature of, and limits to, the 
equitable proprietary claim. 15  

 As to the content of C ’ s duty, B ’ s ability to make a claim against C does not mean that 
C is under all the same duties as T may have owed to B. 16  To that extent, B ’ s interest, 
as against C, diff ers from B ’ s pre-existing rights against T. Nevertheless, B can show that 
C is under the same core duty as T: a duty, owed to B, not to use the property other than for 
the benefi t of B. 17  In that sense, a core aspect of the initial trust relationship can be said to 
persist, notwithstanding the transfer to C. Moreover, C, like T, is unable to meet B ’ s claim by 
simply off ering to pay B the value of the trust property: 18  C ’ s duty can be enforced in relation 
to the specifi c trust property, or its traceable proceeds, through an order that C transfer that 
very property to a new trustee, or to B, as appropriate. 

 As to the timing and basis of C ’ s duty, it is clear that C ’ s duty need not arise imme-
diately on C ’ s receipt of the relevant right from T. Th is was confi rmed, for example, in 
 Independent Trustee Services Ltd v GP Noble Trustees Ltd , 19  where Lloyd LJ stated that B ’ s 
proprietary claim against C:  ‘ only extends to money (or its traceable proceeds) which was 
in her hands at the time she was given notice of [B ’ s] claim. ’  20  Adopting the analysis of 
Millett J in  Agip (Africa) Ltd v Jackson , 21  Lloyd LJ stated that:  ‘ to the extent that, before she 
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  22     ITS v Noble  (n 10 above) [76].  
  23    ibid [81].  
  24    ibid [84].  
  25    Th ere is a question as to whether, in the period before C acquires knowledge of the trust, B is best described as 
having a  ‘ power ’  to impose a duty on C: certainly, B can impose such a duty by communicating the existence of the 
trust to C, but such a duty will also arise if C discovers that trust by other means, and so by informing C, B is simply 
ensuring that a particular fact with legal consequences occurs. In Raz ’ s terms, B ’ s act can be seen as having legal 
eff ect causatively not normatively (     J   Raz   ,   Practical Reason and Norms  ,  2nd edn  (  Oxford  ,  Oxford University Press , 
 1999 )  103   ). For the distinction between such actions and the exercise of a power, see too       A   Halpin   ,  ‘  Th e Concept 
of a Legal Power  ’  ( 1996 )  16      OJLS    129    ,       C   Essert   ,  ‘  Legal Powers in Private Law  ’  ( 2015 )     Legal Th eory    136, 139 – 45    .  
  26     Foskett  (n 10 above).  
  27    ibid 109.  
  28    See eg       R   Chambers   ,  ‘  Tracing and Unjust Enrichment  ’   in     JW   Neyers   ,    M   McInnes    and    SGA   Pitel    (eds), 
   Understanding Unjust Enrichment   (  Oxford  ,  Hart Publishing ,  2004 )  263    .  

had notice of the claim to the funds, she had disposed of any of the money without receiv-
ing traceable proceeds, she would not be liable [to B]. ’  22  It is therefore clear that, in a case 
such as  Example 1, even though C has received property transferred by T in breach of trust, 
C is under  ‘ no relevant duty as regards the [property] until she [has] notice of the interest 
of [B]. ’  23  Th is means that C  ‘ cannot be made accountable for relevant assets disposed of at a 
time when he had no notice of the adverse interest ’ . 24  

 Th e key point is that even in a case such as Example 1, where B has a pre-existing benefi -
cial interest in an asset received by C, C ’ s receipt of the property, by itself, does not subject C 
to an immediate duty to B. Rather, B must point to further facts to show why there is a good 
reason for C to come under such a duty: specifi cally, B needs to show that C ’ s conscience is 
aff ected by knowledge (from whatever source) of the pre-existing trust relationship between 
T and B. Th is does not mean that, in the period aft er C ’ s receipt, and before C acquires such 
knowledge, B no longer has any interest in the trust property or its traceable proceeds. 
Rather, the possibility of C ’ s coming under a duty to B in relation to that property justifi es 
regarding B as having a persisting interest in the property which is protected, for example, 
if C goes into insolvency. 25  

 Th ere may seem to be a tension between this point and the House of Lords ’  analysis 
in  Foskett v McKeown , 26  where it is said that B ’ s claim to traceable proceeds of the initial 
property in the hands of T or of C depends on  ‘ hard-nosed property rights ’ . 27  Th at analysis 
suggests that B ’ s protection depends simply on the assertion of B ’ s initial benefi cial inter-
est, and that B need  not  point to any additional facts. On our view, two points can be made 
in response to that analysis. First, our question  –  when does a third party, C, come under 
a duty to B  –  is diff erent from the question, addressed in  Foskett , of to what property a 
claim against T or C relates. Secondly, and more broadly, the essence of the  Foskett  analysis 
lies in the idea of  obviousness : if T holds particular property on trust for B, then it is obvi-
ous (and can be explained without reference to ideas such as unjust enrichment) that 
T also holds property acquired in exchange for that trust property on trust for B. Th e irony 
is that  ‘ hard-nosed property rights ’  provide a poor way to explain such obviousness: an 
essential feature of a property right is that it must relate to a specifi c asset, and so it is not 
clear why holding a property right in one asset should necessarily entitle B to a property 
right in a diff erent asset. 28  
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  29    Th is argument adopts the  ‘ continuity thesis ’  as explained by       J   Gardner   ,  ‘  What is Tort Law For ?  Part 1. Th e 
Place of Corrective Justice  ’  ( 2011 )  30      Law and Philosophy    1    . See too      B   McFarlane    and    R   Stevens   ,  ‘  What ’ s Special 
About Equity ?  Rights About Rights  ’  ( Philosophical Foundations of Equity Law conference, King ’ s College ,   London  , 
 June 2017 )  .  
  30          A   Honor é    ,  ‘  Rights of Exclusion and Immunities Against Divesting  ’  ( 1960 )  34      Tulane Law Review    453    .  
  31    A point also noted by Jessica Hudson in a work in progress presentation at the Modern Studies in Property 
Law Conference 2018.  
  32          C   Harpum   ,  ‘  Overreaching, Trustees ’  Powers and the Reform of the 1925 Legislation  ’  [ 1990 ]     CLJ    277    . Where 
overreaching occurs, C can take free from a proprietary claim of B even if C has knowledge that T holds on trust 
for B, as B ’ s right can be regarded as always vulnerable to the exercise by T of a specifi c power under the trust: the 
overreaching defence is thus distinct from the general bona fi de purchaser for value defence.  

 A diff erent, and better, explanation is to see the  Foskett  analysis as recognising that 
 whatever reason justifi es T or C being under a duty to B in relation to the initial trust  property 
also justifi es that party ’ s being under a duty to B in relation to its traceable proceeds. Th is is 
clearest in a case where T holds on an express trust for B and makes an authorised substitu-
tion of that initial trust property: T has consented to hold not only the initial property, but 
also its substitutes, on trust for B. Even if T makes an unauthorised substitution, the reason 
for T ’ s initial duty can continue and justify T ’ s coming under a duty to B in relation to the 
substitute, as a  ‘ next best ’  means to enforce T ’ s initial duty. 29  On this view, it is a focus on the 
duty of the defendant, rather than on any abstract property interest of the claimant, that best 
explains not only the ability of B to make a claim against C in Example 1, but also the ability 
of B to make a claim in relation to traceable proceeds of trust property.  

   (ii) Th e Distinction between Legal and Equitable Interests  
 Care must be taken when it is said that B ’ s benefi cial interest is binding on C: fi rst, not all 
of the duties of T will also be owed by C; second, the binding eff ect of B ’ s interest in equity 
is diff erent from, and more limited than, the binding eff ect of a legal property right on a 
third party. For example, Honor é  used the term  ‘ immunity from divesting ’  to describe one 
important feature of a legal property right. So if O has a freehold estate and grants a lease 
to L, for example, then L is not divested of her property right if O transfers the freehold 
estate to O2. 30  Th e position in equity is starkly diff erent. In the case of the innocent  volunteer 
receiving trust property, B clearly cannot claim that C, like T, was under an immediate duty 
not to use the trust property for C ’ s own benefi t. For this reason, B does not enjoy the same 
immunity from divesting as L does at common law, and the transfer to C, even if it is not 
authorised by the terms of the trust,  does  aff ect B ’ s position. 

 Th ere is nothing strange in the fact that T ’ s unauthorised action can thus change B ’ s 
position. If T holds a right on trust for B, then T, by virtue of holding that right, has a general 
power to deal with it, for example by transferring it to C. Th at power arises independently 
of, and irrespective of, the terms of the trust, as it depends simply on T ’ s holding the right: 
it is the same power as held by O, an unencumbered owner of property. Th e terms of the 
trust may give T  authority , as  against  B, 31  to deal with the trust property in particular ways, 
and those powers are relevant when considering the operation of overreaching. 32  None-
theless, the point is that the existence of the trust does not strip T of any of T ’ s general 
rights or powers in relation to the trust property; it rather imposes duties on T, owed to B, 
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  33    See, eg,       P   Matthews   ,  ‘  Th e Compatibility of the Trust with the Civil Law Notion of Property  ’   in     L   Smith    (ed), 
  Th e Worlds of the Trust   (  Cambridge  ,  Cambridge University Press ,  2013 )   .  
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in relation to that property. 33  So if, for example, the terms of the trust state that T can dispose 
of the trust property only with the consent of X, then a sale by T to C with X ’ s consent will 
mean that B cannot make an equitable proprietary claim against C, as T has exercised the 
specifi c authority under the trust, and B ’ s right is thus extinguished. If, however, T sells 
to C without the consent of X, then the sale is still eff ective to pass title to C, but, if B can 
show that C ’ s conscience is aff ected, B will be able to make the equitable proprietary claim 
against C. 34  

 Th e key Hohfeldian point that all legal relations exist only in relation to specifi c other 
parties is highly relevant here. 35  In the example just discussed, it might be said that, owing 
to the terms of the particular trust, T has no power to dispose of the trust property without 
the consent of X; but that simply means that T has no power  in relation to B  to extinguish 
B ’ s right by making such a disposition. T does not need to rely on the terms of the trust to 
have a power  in relation to C  to transfer the trust property to C; rather, T (and C) can simply 
rely on the fact that T holds that trust property. Similarly, consider a case, such as  Keech 
v Sandford , 36  in which it is said that T has no power to acquire, for T ’ s own benefi t, a renewal 
of a lease held by T on trust for B. Of course, T does have a power, as an adult with capacity, 
to take on a lease; it is just that T will then hold such a lease subject to a duty to B. As far 
as any other party is concerned, however, it is indeed T ’ s lease: it is T, rather than B, who is 
liable on any leasehold covenants; and it is T, rather than B, who can bring a claim against 
a third party who interferes with the lease. Th e point is that the nature of T ’ s initial duty to 
B means that T is disabled,  as against B , from renewing the lease for T ’ s own benefi t. 

 Our analysis of the case of the innocent volunteer is consistent with the view of the 
Supreme Court, expressed in  Akers v Samba Financial Group , 37  of the eff ect of a transfer by 
T to C. In such a case, T simply transfers T ’ s right to C: there is no disposition of any right 
or interest of B. Th e question is simply whether C then comes under a duty to B in relation 
to the right now held by C. It is not that C needs to show any defence against a prima facie 
binding interest of B; it is rather that B needs to show a good reason why C should be under 
a duty to B. It is this dependence of equitable interests on the existence of an initial duty 
owed by one party to another that explains their inherent vulnerability.  

   (iii) Determining When C ’ s Conscience is Aff ected  
 In our view, the case-law on knowing receipt provides the best evidence of the test used to 
determine whether C ’ s conscience is aff ected by knowledge of the initial trust relationship 
in such a way as to subject her to a duty to B. Th is is because C ’ s liability depends precisely 
on C ’ s coming under the core trust duty not to use property held by C for C ’ s own benefi t, 
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and there are signifi cant judicial suggestions that the test to be applied to a knowing receipt 
claim also applies to a proprietary claim. 38  

 In deciding whether C is liable in knowing receipt, the key question is whether C ’ s 
conscience is  ‘ suffi  ciently aff ected for it to be right to treat him as bound by obligations in 
equity giving rise to an  in personam  claim against him as recipient to account for the money 
which came into his hands. ’  39  As to  what  C must know, it is said that she must know that the 
property is traceable to, or was transferred in, breach of trust. 40  Th is test is fairly expansive. 
It does not require C to know who B is, or even what a trust is, and may be satisfi ed in any 
one of the following cases: where C knows that (i) the property was diverted from someone 
else without legitimate reason; 41  or (ii) the property represents the proceeds of fraud; 42  or 
(iii) the property was  ‘ entrusted by [B] to [T] and not lent to him ’ ; 43  or (iv)  ‘ there was a 
possibility that [T] did not have title to, or authority to sell ’  the property. 44  It appears that 
the crucial fact which C must know is that someone else (such as B) has a pre-existing right 
in respect of the property, which may be breached by T ’ s exercise of her general power to 
transfer the property to C, and that T is in fact dealing without that person ’ s authority when 
she transfers the property to C. 

 As to the level of knowledge required for C to be liable in knowing receipt, the test is 
whether that knowledge is  ‘ such as to make it unconscionable for [C] to retain the benefi t 
of the receipt ’  of the trust property. 45  Th is formulation appears to be question-begging, but 
it is not without signifi cance. Five points are worth noting for present purposes. First, the 
relevant date for assessing whether it would be unconscionable for C to retain the prop-
erty is not the date of receipt, but the earliest date at which she holds the property  and  has 
knowledge of the circumstances of its transfer. Th is is consistent with our analysis that an 
innocent volunteer is not subject to an immediate duty to B. 46  Second, the reference to 
unconscionability supports our view that conscience plays an important role in signalling 
that a specifi c reason must exist before C can come under a duty to B: mere receipt of prop-
erty transferred in breach of trust does not suffi  ce. Th ird, the broad phrasing of the test is a 
deliberate attempt to avoid the intricacies of the distinctions between the fi ve gradations of 
knowledge set out in the  Baden, Delvaux  case. 47  
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 Fourth, the use of conscience does not dictate that C can only come under a duty where 
C has actual knowledge. 48  Of itself the idea of conscience does not mandate a specifi c level 
of knowledge which must be established before a duty will arise. 49  If what C knows would 
prompt a reasonable person to make enquiries, which in turn would reveal the material 
facts which would ground the duty, it can still be said that her conscience is aff ected, albeit 
more weakly than if she had actual knowledge. 50  C knows enough to enable her, through 
the process of moral reasoning, to work out that she ought to make further enquiries, which 
in turn would give her the information she needs in order to decide how to behave in the 
particular situation she fi nds herself in. Th erefore, it is not particularly helpful to say that 
the idea of conscience  per se  requires a particular level of knowledge. Rather, the question 
of what and how much C must know depends on the nature of her moral and legal relations 
with B, and is itself a question of moral (and legal) principle. 

 Finally, recent high-level authority 51  appears to require something more than mere 
knowledge of facts that would put someone on enquiry, which suggests that the degree of 
knowledge required for C to come under a duty to B in relation to the property is higher 
than the degree of knowledge or notice that would be required simply to deprive C of the 
defence we will now examine: the bona fi de purchaser defence.   

   B. Th e Purchaser for Value  

  Example 2: T holds a painting on trust for B. Acting in breach of her duties to B, and without any 
authority from B or under the terms of the trust, T sells the painting to C. C is unaware of the 
relationship between T and B and honestly believes that T simply owned the painting outright. 
C pays a fair market price for the painting.  

 Th e result in such a case is clear: B has no claim against C. Th ere are, however, some benefi ts 
to be gained by precisely analysing the operation of the bona fi de purchaser defence. 

 Th e language of conscience has been used to describe the operation of the bona fi de 
purchase defence. 52  If C could show that at the time of giving value, her conscience was 
unaff ected by notice of B ’ s prior right, her title was said to be unimpeachable 53  and B ’ s right 



Th e Paradox of the Equitable Proprietary Claim 311

  54         W   Cornish   ,   An Essay on Uses   (  London  ,  J Butterworth  &  Son ,  1826 )  17 – 18   ;      W   Hayes   ,   An Introduction to 
Conveyancing  , vol  1 ,  5th edn  (  London  ,  S Sweet ,  1840 )  42 – 43   .  
  55     Pilcher v Rawlins  (n 53 above).  
  56    ibid 266 (Lord Hatherley LC).  
  57    By analogy to     Wilkes v Spooner   [ 1911 ]  2 KB 473  (CA)  , a case involving a restrictive covenant.  
  58          P   Birks   ,  ‘  Notice and Onus in  O ’ Brien   ’  ( 1998 )  12      Tolley ’ s Trust Law International    2, 5    .  
  59    See eg     Miller v Race   ( 1758 )  1 Burr 452, 97 ER 398   .  
  60    In equity, notice is tested at the time when value is provided, rather than always at the time when the right is 
acquired, and the giving of a promise does not in itself count as value: see eg  ITS v Noble  (n 10 above), where the 
setting aside of the arrangement under which C acquired title prevented C from using the defence.  
  61    Th is point is made by Lloyd LJ in  ITS v Noble  (n 10 above) [112].  
  62        Re Stapleford Colliery Co   ( 1880 )  14 Ch D 432, 44   ;  ITS v Noble  (n 10 above) [47], [89].  

was extinguished. 54  C was  ‘ entitled to hold that which, without breach of duty [on her part] ’  
she had had conveyed to her, 55  and it was said that  ‘ equity declines all interference with 
the purchaser, having, as is said, no ground on which it can aff ect [her] conscience. ’  56  Th is 
language clearly suggests that a bona fi de purchaser for value without notice is under no 
duty at all to B. 

 Even if there were no such thing as the bona fi de purchaser defence, C ’ s lack of knowl-
edge of the initial trust relationship means that C would not in any case come under an 
immediate duty to B. Th e point of the defence is that even if C subsequently acquires knowl-
edge of the initial trust relationship, C never comes under any duty to B. C ’ s bona fi de 
purchase thus gives C a form of immunity: C acquires the property from T free from any 
prospect of coming under a duty to B in relation to that property. Th is helps to explain 
why, if C then sells the property to C2, who  does  have knowledge of the initial trust 
relationship, B has no claim against C2 either. 57  At the time of the transfer to C2, C ’ s right 
to the property is unburdened by any duty to B, and so C2 receives it free of any such duty. 
C2 ’ s position diff ers from that of an initial purchaser from T as, unlike such a purchaser, 
C2 does not deal with someone who holds a right subject to a duty to another. 

 It has been suggested that the bona fi de purchaser defence  ‘ clears the title ’  received by C 
and thus operates as an exception to the  nemo dat  principle. 58  Such a characterisation may 
be apt in those rare cases (such as when money passes into currency) 59  where such a defence 
is available against a pre-existing legal property right; but not in the context of the equitable 
proprietary claim. First, the requirements of the defence in equity diff er from those applying 
where legal title is  ‘ cleared ’ . 60  Th is is not surprising. In equity, the mere fact that C cannot 
rely on the defence does not necessarily mean that C will owe a duty to B: any such duty will 
only arise if C subsequently acquires knowledge of the initial trust relationship whilst still 
holding the trust property or its traceable proceeds. 61  By contrast, at common law, if title is 
not cleared, a third party will be prima facie liable in tort. Second, the eff ect of the defence 
in equity is not necessarily to  ‘ clear ’  title: if the trust property is re-conveyed to T, then 
T will again hold on trust for B. 62  Th ird, when T transfers trust property to C, it is not the 
case that T purports to transfer distinct legal and equitable titles to C, and only succeeds in 
transferring equitable title where the defence applies. Rather, as discussed above, T simply 
exercises her general power, as holder of the trust property, to transfer that property to C. 
Even where C is a bona fi de purchaser, the operation of the defence does not constitute 
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a disposition of B ’ s interest to C. 63  Th is is because C never acquires  B ’ s  right, as B ’ s right 
depended on the existence of a duty between B and T, and C does not benefi t from any 
such duty. 

 If C wishes to avail herself of the immunity off ered by the defence, she must demonstrate 
that, when she paid the purchase price and took the transfer of the legal estate, 64  she lacked 
actual and constructive notice that a third party (such as B) had a pre-existing  ‘ proprietary 
right ’  in respect of the property. 65  In our view, the relevant facts of which C may or may 
not have notice are precisely the same facts as are relevant when determining liability in 
knowing receipt. Th e degree of knowledge or notice required to prevent C invoking the 
defence is, however, diff erent, and lower than that required for C to come under a duty to B. 
Th e eff ect of notice (in preventing C from taking advantage of a purchase for value so as 
to acquire an immunity) is diff erent from the eff ect of knowledge (in leading C to come 
under a duty to B in relation to property held by C). 66  Given those diff erent eff ects, there 
is no necessary reason why the same test must be applied. Aft er all, where C is a purchaser 
for value, the eff ect of actual or constructive notice is simply to place C in the same position 
as an innocent volunteer, ie, it removes her immunity from claims by B, so that she is liable 
to restore what is left  of the property in her hands  if  C later acquires the required knowl-
edge of the initial trust relationship. Th e court will therefore ask what C actually knew and 
what further enquiries an honest and reasonable person, with her knowledge and experi-
ence, would have made in the circumstances. 67  Further, whereas the evidential burden is on 
B to show that C had suffi  cient knowledge to come under a duty to B for the purposes of a 
knowing receipt claim, 68  the position is reversed where C seeks to show that she can avail 
herself of the bona fi de purchaser defence. 69    

   III. Th e Signifi cance of the Idea of Conscience  

 In section II we set out the circumstances in which an equitable proprietary claim is avail-
able to B, a benefi ciary of a trust, against a third party, C, to whom T transfers the trust 
property. Th e mere fact of receipt by C is insuffi  cient. B ’ s interest will bind C only if the 
circumstances in which C received and then holds the property are such as to bring her 
under a duty not to deal with the property other than for B ’ s benefi t. Although the language 
of conscience does not reveal the moral reasons why C comes under a duty to B in respect of 
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the property, it does tell us something about the importance of knowledge in the generation 
of that duty, and examining conscience may therefore assist us in understanding the current 
approach of the courts. 

   A. Th e Meaning and Explanatory Role of Conscience  

 Broadly speaking, the idea of conscience captures both the process by which we reach moral 
judgements and the standards by which we make them. Aquinas regarded conscience as 
an act of applied knowledge, capturing the idea that an individual ’ s innate moral under-
standing combines with knowledge of material facts to enable her to reach a conclusion 
as to the moral quality of her actions. 70  Th e Th omist idea of conscience was infl uential in 
the development of both our contemporary understanding of conscience and the idea of 
conscience in equity, and it is particularly helpful in explaining the incidence of moral 
and equitable duties. 71  If an individual ’ s conscience is aff ected by knowledge, ie, if she has 
knowledge of the material facts, she can reason morally as to what she  ought  to do, and thus 
it is not unjust to treat her as bound by a moral duty to do it. Th erefore, moral duties may be 
experienced as  ‘ demands of conscience ’ . 72  

 Th e language of conscience in equity may be interpreted in the same way. To say that 
an individual ’ s conscience is aff ected by knowledge tells us that if she has knowledge of the 
relevant facts, her capacity for moral reasoning is activated. It is only through the process of 
moral reasoning  –  ie, through the operation of her conscience  –  that she can ascertain what 
she ought, morally, to do in the circumstances. At this point, it becomes reasonable to treat 
her as being subject to a moral or conscientious duty, which equity then underwrites and 
enforces. 73  To say that an individual has behaved unconscionably is therefore to indicate 
that she has breached a moral duty, which equity recognises and to which it gives eff ect. 

 Th is interpretation of conscience fi ts well with the way in which the courts deal 
with knowing receipt and the equitable proprietary claim: they are reluctant to treat C ’ s 
conscience as suffi  ciently aff ected to justify the imposition of the core trust duty unless C 
either has knowledge of particular facts or has deliberately avoided acquiring that knowl-
edge. It informs our analysis of the limited and special proprietary nature of B ’ s benefi cial 
interest under a trust, as discussed below.  

   B. Conscience and the Moral Position of Innocent Volunteers  

 If, at the date of receipt, C neither knows nor has any reason to know about B ’ s rights in 
respect of the property, she does not owe a duty to B. Th erefore, B cannot complain about 
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C ’ s actions if C deals with the property for C ’ s own benefi t. 74  Whilst C has the property but 
no knowledge of B ’ s interest, her conscience is unaff ected: she does not have the necessary 
information to work out what she ought to do with the property vis- à -vis B, and it is unrea-
sonable to treat her as owing any moral duty towards B in respect of it. At most, she bears 
the risk that she ought to restore the property if she learns that B has a prior right to it. Th is 
explains why, as an innocent volunteer, C may mix the trust assets with her own and dispose 
of them freely, despite B ’ s potential claim. 

 However, once C acquires knowledge of B ’ s right, her conscience is aff ected. Th en, she 
has all the information she needs to discern how she ought to deal with the property  –  
eg, not to deal with it other than by restoring it  –  and it becomes reasonable to regard her 
as owing a moral duty to B to do just that. Equity underwrites this moral duty with an equi-
table duty  ‘ not to part with the remaining funds (and the traceable proceeds in her hands 
of any which had already gone) otherwise than by restoring them to or for the benefi t of 
the benefi ciaries ’ . 75  C may fulfi l this duty by restoring the property  in specie ; if she is unable 
to do so, she will be required to give substitutive performance by personally making good 
its value. 76  Note that C has no choice in the matter: if she has the property when B seeks to 
recover it, she must perform her obligation to restore the property, 77  and thus she is treated 
as a trustee.  

   C. Conscience and the Moral Position of Purchasers for Value  

 Th e language of conscience has also been used to describe the impact of notice on C, where 
C acquires the trust property for value. If C ’ s conscience is aff ected by notice, she may not 
avail herself of the bona fi de purchase defence. If our analysis is correct, the only eff ect of 
notice is to place C in the same position as an innocent volunteer: both are under a liability, 
which will not concretise into a duty unless and until they acquire knowledge of the initial 
trust relationship. If C, a purchaser for value, can demonstrate the absence of notice, she 
enjoys an immunity from this liability and thus from the prospect of  ever  coming under a 
duty to B in respect of the property. 

 Our analysis makes it possible to untangle any confusion that may arise from the invoca-
tion of the language of conscience in the context of both knowing receipt and the bona fi de 
purchase defence. Th e key point, made above, is that whilst  ‘ notice ’  by itself may suffi  ce to 
prevent C from establishing the bona fi de purchaser defence it need not suffi  ce to impose 
on C a duty to B. First, if, as we contend, an innocent volunteer is subject only to a liability 
from the date she receives the property, then the same is true of C as a purchaser for value 
with notice. Even if notice is suffi  cient to subject C to a moral duty from the date she receives 
the property, any such duty is not strong enough to be directly enforceable as an equitable 
obligation. Instead, C is merely precluded from availing herself of the immunity which the 
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bona fi de purchase defence off ers. If this is right, then the impact of notice on C ’ s conscience 
should be understood as excluding her from enjoying an immunity rather than subject-
ing her to an equitable duty: such a duty will arise only if C acquires further knowledge of 
B ’ s position. 

 Th e second point is that it may be for historical reasons that the language of conscience 
and duty has been used to describe both: (i) the impact of notice on a purchaser for value; 
and (ii) the impact of knowledge on  all  recipients of trust property. At one point in time, the 
test for establishing constructive notice for the purposes of the bona fi de purchase defence 
turned on whether C had wilfully abstained from enquiry to avoid fi nding out about 
B ’ s interest. 78  Th e general principle was that the courts would not permit C to take a legal 
estate if when she took it she was aware of a fact which would make it  ‘ unconscionable ’  for 
her to take it: this required evidence of a  ‘ desire or fi xed purpose to avoid knowing more ’ . 79  
Although the language of gross or wilful negligence was sometimes used, 80  the key question 
was whether C was trying to avoid knowledge of the true state of the title. 81  In our view, this 
would be enough to subject C to a duty to B, and thus for both the equitable proprietary 
claim and knowing receipt. By the early twentieth century, however, the test for construc-
tive notice had been relaxed. For C to be deprived of the bona fi de purchase defence, gross 
negligence in her investigation of title would suffi  ce. 82  Th e question was no longer whether 
C could show the absence of wrongdoing on her part, but rather whether she had done 
enough to protect her own legal title from pre-existing equitable interests. 83  

 During the nineteenth century, the threshold for liability in knowing receipt appears to 
have been constructive notice rather than knowledge, although if C acquired the property 
in the ordinary course of business, proof of fraud or collusion was required. 84  Th us, it seems 
likely that for some time the threshold tests for knowing receipt and the absence of notice 
for the bona fi de purchase defence were very similar, if not the same. If C had constructive 
notice of the initial trust, not only was she disabled from claiming immunity from B ’ s equi-
table proprietary claim, she also came under an immediate custodial duty in respect of the 
property. Since then, the tests have diverged, with the result that now it is possible for C to 
be barred from claiming immunity as a bona fi de purchaser without also coming under a 
duty not to deal with the property other than for B ’ s benefi t.  
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   D. Conscience and the Replication of the Initial Trust Relationship  

 Th ere is a very close relationship between the idea of conscience and the adage that equity 
acts  in personam ; this also sheds light on the way in which B ’ s right under a trust is given 
protection against C. A core aspect of the initial trust relationship  –  T ’ s duty not to deal 
with the property other than for the benefi t of B  –  is replicated in the relationship between 
B and C. 

 Th e central idea common to uses and trusts was that the recipient of the property came 
under a duty to apply it in accordance with the purpose stipulated by the feoff or and, later, 
the settlor. 85  Initially, that duty was enforceable only as a matter of honour and conscience, 86  
ie, it was a personal moral duty, which arose out of the trust and confi dence placed by 
the feoff or in the feoff ee to administer the property for the  cestui que use . According to 
Strahan, 

  an equitable interest is merely an interest aff ecting the conscience of the legal owner. If the legal 
owner obtains his title in such a way that his conscience is not aff ected by the equitable interest, 
he is in no way bound by it. 87   

 As Simpson explains,  ‘ [T]here could be no use which attached simply to the land and not 
to some person. ’  88  

 Over time, the ecclesiastical courts 89  and subsequently the courts of Chancery under-
wrote the feoff ee ’ s moral obligation with institutional force and allowed the  cestui que use  
to enforce the use against the feoff ee personally  ‘ in the name of good conscience ’ . 90  Th e 
Chancellor ’ s role in relation to uses 

  was to see that persons acted honestly according to the precepts of good morality, and, in accord-
ance with the principle that equity acts  in personam , he did not hesitate to proceed against feoff ees 
who disregarded the moral rights of the  cestui que use . 91   

 Initially the right of a  cestui que use  was a personal right 92  enforceable against the feoff ee 
alone. 93  

 Gradually, the use began to take on proprietary characteristics as equity extended 
the personal liability of the feoff ee to other recipients of the property. 94  Th e key to the 



Th e Paradox of the Equitable Proprietary Claim 317

  95    Hayes (n 54 above) 42.  
  96    Burn and Cartwright (n 91 above) 81.  
  97         W   Grimsby   ,   Story ’ s Commentaries on Equity Jurisprudence  ,  2nd English edn  (  London  ,  Stevens and Haynes , 
 1892 )  867   , [1257].  
  98    YB 14 Hen VIII, pl 5.  
  99    Stephen (n 93 above) 119 – 20;      W   Blackstone   ,   Commentaries on the Laws of England  , vol  2 ,  4th edn  (  London  , 
 J Murray ,  1876 )  282   ; Burn and Cartwright (n 91 above) 81, citing  Chudleigh ’ s Case  1 Co Rep 113b, 122b, 76 ER 261.  
  100    Hayes (n 54 above) 43; Fox (n 52 above) 55 – 57 suggests that this conclusion was based on the (actual or 
presumed) intentions of the original feoff or to use and those who took from him.  
  101    ibid.  
  102          P   Matthews   ,  ‘  From Obligation to Property and Back Again ?  Th e Future of the Non-Charitable Purpose Trust  ’   
in     D   Hayton    (ed),   Extending the Boundaries of Trusts and Other Similar Ring-Fenced Funds   (  London  ,  Kluwer 
Law International ,  2002 )  203, 208    . Fox (n 52 above) 57 – 59 notes that, in sixteenth century cases, the absence of 
consideration allowed the court to assume that the feoff ee, in transferring title to C, intended C to be bound by 
the initial use.  
  103    Burn and Cartwright (n 91 above) 76.  
  104        Burgess v Wheate   ( 1759 )  1 Wm Bl 123, 96 ER 67, 1 Eden 177, 28 ER 652   .  
  105          P   Matthews   ,  ‘   Burgess v Wheate  (1759)  ’   in     C   Mitchell    and    P   Mitchell    (eds),   Landmark Cases in Equity   (  Oxford  , 
 Hart Publishing ,  2012 )  115, 144    .  

 extension of liability beyond the trustee was whether the third party had been aff ected by 
the personal confi dence originally reposed by the feoff or in the feoff ee to hold the prop-
erty for the benefi t of the  cestui que use ; 95  if not, the use would not be enforced against 
her. 96  In the case of purchasers with notice, Story tells us that the courts were prepared 
to  ‘ force the trust upon the conscience of the guilty party, and compel him to perform it, 
and to hold the property subject to it, in the same manner as the trustee himself held it. ’  97  
Th ose who inherited the property from the feoff ee 98  and those who received it from her 
by way of gift  99  were also bound to carry out the use, even though they may have had no 
actual or constructive notice of it at the time of receipt. Equity appears to have treated the 
feoff ee ’ s gratuitous transfer of the property to a volunteer as insuffi  cient to interrupt the 
obligations of trust and confi dence that went with it. 100  Th e transaction was regarded as 
 ‘ a change of the person of the legal owner, without any alteration of the legal title. Th at 
confi dence which had been expressly reposed in [the feoff ee], was tacitly communicated to 
[the third party]. ’  101  Not having paid, the volunteer could not have been in a better position 
than the feoff ee. 102  Th en, as now, however, the  cestui que use  could only recover whatever 
property remained in the volunteer ’ s hands at the date she became aware of the former ’ s 
claim to the property. 103  

 Th e history shows that equity required a key aspect of the initial trust relationship  –  
the core trust duty  –  to be present in B ’ s relationship with C before it would allow B to 
recover the property from C. Th us, although B ’ s right could be described as having propri-
etary eff ect, equity generated this eff ect by ascertaining whether C ’ s conscience had been 
aff ected by knowledge and, if so, fastening an enforceable moral duty upon C. Th is distinc-
tive approach to justifying liability had practical consequences. For example, the decision in 
 Burgess v Wheate  104  emphasised that  ‘ the trust is an institution based on the conscience of 
the trustee being aff ected ’ : 105  if the benefi ciary died intestate without heirs, so that there was 
no-one with a claim on T ’ s conscience, the property would not pass to the Crown, but could 
rather be enjoyed by T. Th e limit on T ’ s ownership comes from an obligation owed to B, and 
where there is no-one to whom such a duty can be owed, the trust ceases to exist. Th e result 



318 Sinéad Agnew and Ben McFarlane

  106    Law of Property Act 1922, s 148, Administration of Estates Act 1925, ss 45(1)(d), 46(1)(iv).  
  107        R Griggs Group Ltd v Evans (No 2)   [ 2004 ]  EWHC 1088    (Ch), [2005] Ch 153.  
  108    ibid [43]. For similar comments on knowing receipt, see     Selangor United Rubber Estates Ltd v Cradock and 
Others (No 3)   [ 1968 ]  1 WLR 1555  (Ch), 1583, 1615   (Ungoed-Th omas J).  
  109     Investec  (n 3 above) [228].  
  110    Smith (n 6 above) 10.  
  111          HE   Smith   ,  ‘  Property, Equity, and the Rule of Law  ’   in     L   Austin    and    D   Klimchuk    (eds),   Private Law and the 
Rule of Law   (  Oxford  ,  Oxford University Press   2014 )  232 – 33    .  
  112    For this suggestion, we are grateful to Larissa Katz, in a paper for the Philosophical Foundations of Equity 
Law conference, King ’ s College, London, June 2017.  
  113    As a trust is generally a form of delayed gift , through which the trust property, or part of it, is ultimately chan-
nelled to B: see eg       J   Penner   ,  ‘  Th e (True) Nature of a Benefi ciary ’ s Proprietary Interest Under a Trust  ’  ( 2014 )  27   
   Canadian Journal of Law and Jurisprudence    473, 485    .  

in  Burgess  would not obtain today, 106  but the distinctive means by which equity achieves a 
 ‘ proprietary ’  eff ect remains important. 

 In  R Griggs Group Ltd v Evans , 107  Peter Prescott QC commented on the idea that equity 
had always acted  in personam  by fastening on C ’ s conscience and requiring her to act 
accordingly. In his view: 

  If equity had tried to make [C] liable, irrespective of any notice, it would not have been acting in 
personam. It would have been creating a title in [B] good as against the whole world. Th us it would 
have been acting in rem. It would have been ousting the common law, not supplementing it. 108   

 Or, as Lord Mance recently put it,  ‘ Th e rights of benefi ciaries operate on the conscience of 
those party to or having notice of them. ’  109  Were the  ‘ bindingness ’  of B ’ s interest not limited 
by reference to whether C ’ s conscience is aff ected by knowledge, equity would not be follow-
ing the law. Instead, it would be usurping it by setting up a parallel, competing system of 
rights  in rem . Th e fact that the proprietary eff ect of B ’ s rights under a trust depend on the 
existence of a particular relationship between B and C confi rms that B ’ s interest under a 
trust is  ‘ a kind of personal claim that has proprietary eff ects because it can be enforced 
against any trustee, including transferees of the trust property who become trustees by 
operation of law. ’  110    

   IV. Conclusion  

 Th e purpose of this chapter has been to explain  how  B ’ s rights under a trust bind third 
parties, and in particular to consider the role of C ’ s conscience in the rules currently applied 
by the courts. We have not sought to off er a defi nitive justifi cation as to  why  the rules oper-
ate in this way, or to consider what the rules tell us about the operation of equity more 
generally: this would be the next stage of our inquiry. One possibility is that equity oft en acts 
as an extra-legal moral standard or brake, preventing one party from taking opportunistic 
advantage of another: 111  on this view, the role of conscience, and the focus on C ’ s knowl-
edge, is to determine when C is seeking an opportunistic advantage from a transfer made 
by T in breach of T ’ s duty to B. Another possibility is that equity oft en aims to protect those 
who are in the process of acquiring, or at risk of losing, particular rights: 112  on this view, the 
focus on C ’ s knowledge may be a means of balancing protection of B ’ s expectation of acquir-
ing the benefi t of legal property rights 113  with protection of C ’ s more immediate expectation 
of acquiring the same benefi t. 
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 It can also be noted that equity, as a secondary and supplementary jurisdiction, oft en 
intervenes to control the acquisition or enforcement of primary rights; it need not respond 
to a wrong committed by the defendant, but can instead aim to prevent the defendant acting 
in a way that can be seen as involving an unconscionable assertion of a right. 114  Similarly, 
the scope of B ’ s proprietary claim is informed by whether C has come under an equitable 
duty to B in respect of the property, even though that duty need not exist immediately upon 
C’s receipt of the property. Understanding this is key to resolving the paradox raised at the 
start of this chapter. B ’ s rights under a trust have  ‘ in rem ’  eff ect in a limited sense only. Th at 
sense depends on their distinctive ability to bind a particular set of third parties: anyone 
who holds the trust property or its traceable proceeds at a point when her conscience is 
aff ected by knowledge of the initial trust relationship, so that she (like the initial trustee) 
may be said to owe B a moral and equitable duty in respect of the property.    




