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  Introduction   

 Th e Area of Freedom, Security and Justice (AFSJ) 1  aims to  secure  the enjoyment of 
 freedom  within a borderless European space both by Europeans and non- Europeans 
who sought access to European territory. 2  Quick and effi  cient cooperation among 
authorities of the Member States was necessitated in several policy areas. For this 
reason, additional unnecessary checks were abolished, which reveals a high level 
of trust. Member States trust each other to off er a suffi  cient level of fundamental 
rights protection, which then allows the mutual recognition of decisions made by 
national authorities (judicial or not). Th e existence of mutual trust could be seen as 
the cornerstone of this area, without which its operation becomes dysfunctional. 
It should be noted that mutual trust and mutual recognition are two separate 
concepts and principles of EU law that are, however, interlinked. Mutual trust is 
the prerequisite of mutual recognition. Th e latter is the end result. Mutual recogni-
tion is only realised due to a presumption of compliance with fundamental rights 
that gives rise to mutual trust. 

 Th e doctoral and post-doctoral research that led to the writing of the book 
fi rst observed the imbalance of interests in the context of mutual trust. Th is was 
evidenced by the interpretation by the Court of Justice of the European Union 
(hereinaft er  ‘ the Court ’  or CJEU) of instruments that result in the mutual recogni-
tion of decisions issued by the authorities of Member States. Mutual trust among 
Member States regarding the protection of fundamental rights was oft en noticed 
to be demanded by the Court rather than properly constructed or even thoroughly 
checked. Trust was blind and recognition was absolute for some time before 
they were both qualifi ed by the Court ’ s more recent interpretation. Th is initial 
misunderstanding of mutual trust stemming from a compelled presumption of 
compliance with rights ’  obligations has been to the detriment of the protection 
of fundamental rights. 3  Despite jurisprudential developments that shift ed this 
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imbalance, the equilibrium is not fully restored. It is here that this book contrib-
utes, by thoroughly discussing the principles of mutual trust, mutual recognition, 
the protection of fundamental rights and the impact of the principle of propor-
tionality to the protection of fundamental rights. 

 Proportionality is a principle of constitutional law with regard to the limita-
tion of rights in numerous national and international jurisdictions. According to 
the principle of proportionality, everything should be in proportion and nothing 
should be in excess. Given the general sense of imbalance in mutual recogni-
tion instruments, the value of proportionality off ers an attractive hypothesis. Th e 
principle seeks balance and rejects excessive choices, as it defi nes a balanced legal 
choice when two interests compete with each other. As a matter of EU law, the 
principle is enshrined in Article 52(1) of the Charter of Fundamental Rights of the 
European Union (the Charter). 4  

 Th e imbalance between security and migration control interests and the protec-
tion of fundamental rights in this context renders the exploration of the potential 
of a proportionality-based analysis essential and topical. However, the study of this 
principle in the AFSJ has not yet attracted the attention it deserves, creating a gap 
which calls for this research. Th is book sits aside existing literature 5  on EU consti-
tutional and AFSJ law, but makes an original contribution  –  that is, off ering a 
framework of a proportionality-based analysis for the AFSJ, as well as original ideas 
on mutual trust and the protection of fundamental rights in this context. 6  
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several aspects of the constitutional arena of EU criminal law whereas in this book I am only focusing 
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law. In particular, this book considers the impact of proportionality as a human rights concept within 
transfers of individuals, in general, within the AFSJ. Moreover, the book does not see proportionality 
primarily as a limit to mutual recognition, as Mitsilegas ’ s monograph does, but as a safeguard against 
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 Moreover, there is not yet an independent monograph on proportionality 
covering the AFSJ as a whole rather than EU criminal law only. Th is is because 
the discussion on proportionality became topical aft er the problem of the dispro-
portionate use of the Framework Decision on the European Arrest Warrant 
(FDEAW) was raised, 7  which triggered the research for this project, alongside 
the overall imbalance of the area. However, the monograph expands on mutual 
trust instruments of the AFSJ as a whole. Th e exploration of proportionality, at 
a wider constitutional level, beyond the remit of EU criminal law, was deemed 
more fascinating than simply exploring the impact of the principle merely in the 
narrow context of the FDEAW. Th e problematic nexus between rights violations 
and mutual trust is identifi ed beyond the narrow context of the FDEAW. Further 
factors contribute to the originality of the monograph. Most of the existing mono-
graphs either study the wider constitutional framework of EU criminal law only, 
or more generally the AFSJ, with reference to a range of constitutional princi-
ples, including the principle of proportionality, but with the result that the latter ’ s 
account has remained underexplored to a signifi cant extent. 

 Th erefore, and more broadly, the book will sit neatly with existing literature 
adding an original perspective to EU AFSJ law scholarship. 8  Most scholarship 
off ers an insight into questions of constitutional importance in relation to EU 
criminal law. However, they usually focus on EU criminal law only, whereas this 
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book focuses on constitutional concepts such as mutual trust, mutual recogni-
tion, proportionality and fundamental rights, as encountered in the whole AFSJ 
and with reference to two case studies from two distinct policy sub-areas  –  which 
are EU criminal and asylum law. Th erefore, this book off ers, on the one hand, a 
holistic perspective, and, at the same time, it submits a narrower hypothesis, as 
shaped by the exploration of the framework and the impact of proportionality to 
the protection of rights. 

 Proportionality could have diff erent roles in the AFSJ, ie proportionality of 
penalties, proportionality of restrictions on rights, proportionality of exercising 
competences and  ultima ratio  in criminalisation. Th e book focuses on only one 
function of the principle, that of proportionality, being the guardian of funda-
mental human rights from disproportionate restrictions. Th e rest of the functions, 
although acknowledged, are beyond the remit of this book, thus allowing for a 
thorough and focused analysis. Th e book considers the impact of a proportional-
ity-based analysis on the protection of fundamental rights in the context of AFSJ 
instruments that rely on mutual trust. To formulate a normative framework of 
analysis, the book discusses the application of the principle by the Court, theorises 
the principle and then off ers an account for the AFSJ, which is then applied and 
tested in two case studies. 

 In the special context of the FDEAW, such an analysis would establish whether 
any interference with the fundamental rights of defendants or suspects is justifi ed, 
when considering the surrender of the individual. Correspondingly, in the context 
of the Dublin III Regulation, a proportionality-based analysis would determine 
whether an interference with the fundamental rights of asylum seekers is justifi ed 
when considering the transfer of an asylum seeker under the Dublin system. Th e 
result of this analysis would  –  in theory  –  inform a decision of a national authority on 
whether a Member State is eventually allowed to transfer the individual concerned 
to the country specifi ed by the law. Th e book hence off ers a contribution to the 
scholarship on the AFSJ from the angle of constitutional principles that govern the 
area and especially from the perspective of the protection of fundamental rights. 

   Research Questions  

 Th e fi rst questions I pose concern the operation and development of mutual recog-
nition and mutual trust. I ask how they are formed and used and then ask how 
they should be understood and developed. Th en, I move on to consider whether 
and how proportionality could make a diff erence. In this respect, I ask whether any 
proportionality-based analysis is generally employed in this context by the 
Court or by the judicial authorities. Th e next question I pose is how exactly a 
 proportionality-based analysis should be understood in this area, and how it 
should be employed, where necessary. Th is question is addressed at a theoreti-
cal level, and then discussed from the perspective of the AFSJ. Th en, I ask what 
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 proportionality would mean for the two case studies and how it could be applied 
there. Th e fi nal question I pose concerns the impact of the principle of propor-
tionality. So, I ask whether it could actually enhance the protection of fundamental 
rights of  individuals in the context of mutual recognition instruments. Th erefore, 
the book is organised based on these core questions. Th is is absolutely timely 
given the Court ’ s recent turn in  Aranyosi  9  in March 2016 and in  LM  10  and  ML  in 
July 2018, 11  which confi rm and clarify that the presumption of compliance ‘with 
fundamental rights’ is rebuttable.  

   Findings and Arguments  

 First, it is submitted that the development of mutual trust in a direction that does 
not rely on a conclusive presumption of compliance is welcome as trust is not 
dogmatic but is constantly informed by assumptions and arguments. Th is should 
also be refl ected in our understanding of mutual recognition, which should be 
an active one. Authorities must be other-regarding in the sense that they should 
be really engaging with other states ’  rules when they can no longer presume 
compliance. In this respect, I examine the input of proportionality. I argue that a 
proportionality-based analysis is not generally used by the Court in the examined 
context of the book but I also argue that there is a slow dynamic of emergence of 
a proportionality-based analysis, which is enabled by the Court timidly rebutting 
the traditionally rigid presumption of trust. Second, I argue that a proportionality-
based analysis would establish whether fundamental rights breaches, associated 
with a transfer of an individual, in the framework of mutual trust, are dispro-
portionate to suspend a transfer. Th ird, the book argues that the principle of 
proportionality could have a signifi cant impact on the protection of fundamental 
rights in the context of mutual trust instruments, but only in light of a proper 
and consistent defi nition. Th e impact of a proportionality-based analysis is signifi -
cantly aff ected by the general constitutional limits regarding the structure of the 
principle of proportionality. Since a proportionality-based analysis is neutral and 
open to various theories, the results of balancing are subject to the selected theory 
of rights embedded in the test. 

 Th e general limit of the principle ’ s impact on restoring the equilibrium in 
the context of mutual trust in the AFSJ becomes even more problematic in areas 
of law where fundamental problems might exist. Th e impact of the principle of 
proportionality could be signifi cantly altered by the specifi c circumstances of the 
particular case studies where it could be applied. For example, at a particular level, 
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the impact of a proportionality-based analysis is especially highlighted in the case 
of the FDEAW. Th e application of the principle to interferences with relative rights 
would contribute to the qualifi cation of mutual recognition and eventually to the 
protection of fundamental rights from disproportionate restrictions. On the other 
hand, the same cannot be argued for the Dublin III Regulation of the Common 
European Asylum System (CEAS).  

   Scope  

 It is only the function of the principle of proportionality relevant to fundamental 
rights limitations that is studied. In this way, the principle of proportionality would 
eventually have a restrictive eff ect on the EU policy goals of quick cooperation. 
Th is should be contrasted with the traditional use of the principle of proportion-
ality in the internal market, where the proportionality of the national measures 
restricting free movement rights has to be proven. Th ere, in the internal market, 
proportionality has essentially acted as the guardian of EU free movement rights, 
having a restrictive eff ect on national public interests, including sometimes the 
protection of fundamental human rights. So, the functions of the principle with 
regard to the delimitation of the EU competences and the exercise of criminali-
sation fall outside the scope of the study. Furthermore, the book does not study 
clashes between fundamental rights, but only cases where rights are restricted by 
public interests. 

 Moreover, the two case studies on the FDEAW and the Dublin III Regulation 
of the CEAS constitute examples of the application of a proportionality-based 
analysis. Th e central argument could in theory be generalised and applied to other 
instruments of mutual recognition of the AFSJ. However, this should take place in 
a reserved and careful way. Th e legal environment of other instruments could seri-
ously aff ect the impact, intensity and conduct of a proportionality-based analysis. 
Th erefore, although the two case studies in the book constitute examples of mutual 
recognition instruments, the application of the argument is only conducted in 
these two contexts. As a result, the arguments put forward are pertinent to this 
particular context of application, and any further application of these arguments 
to other case studies could carefully take place as a separate exercise. With this in 
mind, the argument could be helpful beyond the confi nes of these case studies.  

   Choice of Instruments  

 Furthermore, a methodological question would concern the reason why these 
instruments were chosen as case studies, as opposed to other mutual trust instru-
ments. Th ese two measures were chosen for a number of reasons, enabling to the 
maximum extent a commentary on the application of the theoretical argument. 
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First, the FDEAW is praised as a successful instrument of cooperation and the 
Dublin III Regulation of the CEAS is criticised as not being particularly success-
ful. On the one hand, the FDEAW had to be chosen as the fi rst and exemplary 
measure of mutual recognition and the Dublin III Regulation as one facing many 
fundamental problems and raising scepticism. Th e case studies had to represent 
both contexts of positive and negative mutual recognition. 12  Th us, the FDEAW is 
an example of positive mutual recognition, where Member States recognise each 
other ’ s decisions, based on which they have to surrender an individual. On the 
other hand, the Dublin III Regulation is based on negative mutual recognition, 
which means that Member States recognise the responsibility of other Member 
States to examine an application and thus escape from the obligation to take charge 
of an applicant. Based on this, they have to transfer an individual. Th e FDEAW and 
Dublin III also represent diff erent fi elds of law, the one being criminal and the other 
asylum law, and thus the idea can be tested in two diff erent areas. Although coop-
eration in civil matters could also have been chosen, this would limit the extent of 
analysis with regard to the application of the theoretical argument and the rights in 
question. An additional case study could therefore limit the depth of analysis given 
the constraints of a monograph. Moreover, although cooperation in civil matters 
could have been chosen as an alternative, I chose to engage with the FDEAW and 
the Dublin III Regulation because they both pose particularly sensitive  questions 
about fundamental rights of individuals who fi nd themselves in vulnerable posi-
tions. Furthermore, they are both sensitive to national sovereignty, and they 
are both infamous for their concern with the protection of fundamental rights. 
Finally, both laws entail the physical transfer of individuals and the relationship 
between the cooperating Member States. 13  Th is common element could further 
help refl ection and comparability. In summation, I chose these case studies to reveal 
the general applicability but also the limits of a proportionality-based analysis.  

   Structure  

 Th e fi rst chapter of the book sets out the foundational concepts of the research 
problem. It exhibits the existing problems with regard to the imbalance existing in 
the AFSJ as manifested by the operation of mutual recognition in it and the need 
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to boost the protection of fundamental rights. Th e second chapter explores the 
principle of mutual trust, which is linked to mutual recognition, yet distinct. Th e 
third chapter theorises proportionality. It studies a proportionality-based analysis 
from a theoretical and institutional viewpoint in general constitutional terms. It 
also employs a specifi c EU perspective to construct a framework of analysis for the 
AFSJ, and particularly for the context of mutual trust. Th ereaft er, the book tests 
the framework of analysis by applying it to the two case studies. Firstly, a propor-
tionality-based analysis is discussed in the context of the FDEAW, and secondly 
with regard to the Dublin III Regulation, which further inform the account of a 
proportionality-based analysis. Th e discussion is accompanied by an insight into 
the specifi c rights interfered with by the particular procedures. Finally, the last 
chapter off ers some refl ections on the interdependent relationship between mutual 
trust, fundamental rights and proportionality by revisiting these three pillars of 
the book in light of the fi ndings relating to the research questions. It lastly off ers 
suggestions for the way forward for EU criminal justice and the CEAS.   


