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  5 
 Th e Court of Justice and the Common 

Foreign and Security Policy   

 Beyond the place of Parliament in CFSP matters, as discussed in the previous 
chapter, regarding whether it should be more involved in the policy, it can be 
noted that the relationship that CFSP matters have with other EU institutions in 
the fi eld of foreign policy has been lacking. 1  Jurisdictionally, the Court is not fully 
granted the same jurisdiction on CFSP matters, in textual terms, vis- à -vis other 
non-CFSP matters in the EU legal order. Th erefore, this makes CFSP matters an 
unusual part of the EU legal order. Where the treaties fall short on providing a 
particular level of institutional guidance, the Court, when asked, ensures that the 
treaties and the Court ’ s own jurisprudence on the EU legal order as a whole is 
adhered to. As an institution, the Court has demonstrated a healthy willingness to 
question the authority of other EU institutions when it believes it has overstepped 
the boundaries of their given authority. Th is is particularly evident in the consti-
tutional law of CFSP matters. Given the lack of involvement of the Parliament 
in CFSP matters, it can now be assessed if a lack of parliamentary involvement in 
CFSP matters has been supplemented by a role for judicial involvement. 

 When the Union wishes to act internationally, such as, for example, when 
concluding international agreements, there are choices to be made regarding the 
agreement ’ s legal basis, depending on the policy area. Th is external action creates 
an internal dilemma for the Union as there are choices to be made regarding the 
choice of legal basis for such agreements. Depending on the policy fi eld, there 
can be a range of which to choose from, with the choice between a CFSP legal 
basis; a non-CFSP legal basis; or as of late, both. From an institutional point of 
view, diff erent legal bases have consequential outcomes for a variety of EU actors. 
International agreements to which the Union is a party have presented particular 
challenges for the Court as it goes about defending the EU legal order that it itself 
champions. 

 Th e debate on an appropriate role for the Court as the Union ’ s judicial body, 
against the powers of other institutional bodies in CFSP matters, has not yet come 
to full fruition. As a policy area, an eager attempt has been made by Member States 
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to shield CFSP matters from judicial review. Th is chapter proposes to understand 
the role of the Court in CFSP matters with regard to its constitutional status, as well 
as its contributory development towards EU external relations law more generally. 
In doing so, the chapter discusses whether there is a defi nitive role for the Court in 
CFSP matters, taking into account the specifi c impositions of the treaties. 

 Th e chapter begins by providing an overview of the unique circumstances of 
the Court ’ s jurisdiction in CFSP matters as set down in the treaties, as well as the 
rationale for the limitation placed upon it. Subsequently, the nature of the Court ’ s 
jurisdiction is analysed, followed by how the Court has understood such deroga-
tions on its jurisdiction. With this understanding elucidated in its judgments, it 
emerges that the Court has taken a rather generous institutional position towards 
itself, notwithstanding the explicit intent of how the treaties have attempted to 
construe its role. 

 With the treaties still entailing limited jurisdiction of the Court in CFSP matters, 
and the case law in no way settled, there remain outstanding questions regarding 
the full scope of the Court ’ s jurisdiction. Th ese open questions are considered in 
line with whether the Court ought to adopt a political question doctrine when 
cases are framed as legal questions, but in fact, are based upon political and policy 
choices. In light of the analysis, the chapter considers what the future holds for the 
jurisdiction of the Court in CFSP matters and argues that the direction of its case 
law indicates that, at a future juncture, full jurisdiction will have to be conferred 
upon it. 

   5.1. Introduction  

 Th e Court has been instrumental in the consistent development of the external 
relations of the EU. 2  As a constitutional system, the Union is based on the rule 
of law. 3  Such a conception exists because of the institutional balance the Union 
has developed through the numerous institutions, bodies, and agencies that form 
its collective being. Th ese tasks mandated by the treaties outline the way each 
should operate, mostly specifying what they are bound or allowed to do; but rarely 
what they are not permitted to do. Th e role of the Court is still essential for the 
functioning of the Union in external relations, because the treaties are, for their 
users and readers, at times unclear, non-specifi c, and even blatantly inconsist-
ent. Th is chapter addresses the jurisdictional issues and aff ords an opportunity 
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to examine the state of play for the Court in CFSP matters in the post-Lisbon 
environment. 4  Th is is particularly necessary given that the Treaty of Lisbon, eff ec-
tive since 2009, has gone some way to strengthening the Court in CFSP matters. 

 Th e Court, in the same way as the other institutions and bodies of the Union, 
is responsible for the development of the Union ’ s legal framework. It has the juris-
diction provided to it by the treaties, when requested, based on a preliminary 
reference or direct action, to review areas of EU external relations competence, 
including but not limited to, the Common Commercial Policy (CCP), develop-
ment cooperation, humanitarian aid, and so forth. However, this does not cover 
CFSP matters which, as outlined earlier in this book, is due to the diff erentiated 
status and nature of CFSP matters as a policy fi eld. Th e limitations imposed by the 
treaties on the Court ’ s role in CFSP matters pose an array of challenges. Th erefore, 
it can be asked to what extent the Court has made eff orts to respect the nature of its 
jurisdiction in CFSP matters, whilst simultaneously upholding the EU legal order. 

 Th e manner in which the Court has jurisdiction with regard to CFSP legal acts 
is no straightforward issue. How it distinguishes between the legal framework for 
CFSP matters, and that of ordinary or normal EU external relations law, has been 
essential for shaping the institutional design of EU external action. However, this 
task is premised on suffi  cient jurisdiction existing for the Court to make a deter-
mination. Debate on the jurisdiction of the Court has been taking place since its 
inception, 5  particularly given the occasional ambiguity of its role. In the Court ’ s 
earlier years, it was conscious of its own jurisdiction and the issues pertaining 
to it. At times, the Court has undoubtedly engaged, for one reason or another, in 
 ‘ conspicuous exercises [of] gap-fi lling ’ . 6  Th e framework of CFSP matters is notable 
given the special position of the Court. Yet at the same time, there is the possibility 
that it can  ‘ defi ne the external contours of its jurisdiction ’ . 7  Th e jurisdiction of the 
Court is assumed competent in the substantial form, but CFSP matters appear as 
an exception to the rule. 

 With the treaties now guaranteeing TEU and TFEU harmony, it can be reason-
ably claimed that the choice of legal basis has become more diffi  cult to delineate, 
thus increasing the potential role for the Court to defi ne a CFSP matter. Yet, if 
constrained, this increased need for the Court is confounded by the treaties ’  
attempt to continue to hold it back. As put, it is possible to  ‘ sympathi[s]e with 
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[the Court] over the failure of the Member States to entrust it with judicial review 
of CFSP action ’ . 8  Yet small changes have been afoot. Th e wording of the treaties 
with regard to the Court in CFSP matters changed with the implementation of 
the Treaty of Lisbon. Th is is consistent with history given that each treaty revision 
has seen, with the Member States ’  consent, the jurisdiction of the Court expand. 9  
Th e Treaty of Lisbon permitted the Court to make  ‘ authoritative pronouncements ’  
in a limited range of CFSP instruments, 10  and provided it with general jurisdic-
tion, save for where the treaties determine otherwise, with one such area being 
CFSP matters. 

 Th e merging of external relations objectives by the Treaty of Lisbon should 
have spurred on institutional cooperation, theoretically speaking, without insti-
tutions needing to resort to the Court for adjudication. Th e act of fi nding 
institutional balance is made delicate given there is no Treaty-mandated guidance 
on what determines or shapes institutional balance. However, institutional balance 
is normatively understood as eliminating centralised power-holding and favour-
ing the de-concentration of powers. As will be demonstrated, the case law has 
allowed the complexity and jurisdiction of the Court in CFSP matters to be played 
out in full before it, whilst providing lawyers with a fi rmer understanding of CFSP 
matters and how these should be maintained according to the treaties.  

   5.2. Situating CFSP Matters  

 Despite the Court being one of the main drivers behind European integration 
since its inception, its role in CFSP matters is obscure. As a policy, CFSP matters 
are at the forefront of the Union ’ s external relations on both legal and political 
levels. CFSP matters has its own chapter in the TEU, nestled in Title V, 11  whereas 
non-CFSP matters are located elsewhere in the treaties, primarily in the TFEU. 
With the formal pillars no longer in existence since the Treaty of Lisbon, 12  cases 
coming before the Court having elements of CFSP are generally cross-policy in 
nature; giving rise to inherent diffi  culties as the treaties impose limitations on its 
jurisdiction. Th us, it was always going to be inevitable that the Court would be 
placed in positions where it is to rule on where the border between the former 
pillars are within the current treaties. Moreover, with the treaties not completely 
clear on exactly what constitutes CFSP matters, it is inevitable that it would be left  
to the Court to decide the extent of this boundary. 
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 Th e primary law of the Union restricts the jurisdiction of the Court in CFSP 
matters. 13  Accordingly, the boundary between CFSP matters and non-CFSP 
matters is diffi  cult to place. Th e treaties, creating a constitutional order with 
cavities, somewhat vaguely delineate the limited jurisdiction of the Court in CFSP 
matters. Courts of law, especially those of a supreme or constitutional nature are 
entrusted with delimiting various actors, be they institutional or the Member 
States, in a constitutional order. It was not envisaged, at fi rst, that the Court would 
progress in such a comprehensive way towards the development of Union law. Yet 
today, the Court is obliged to fi ll in the cavities of the treaties, ensuring a consistent 
interpretation of Union law through mechanisms such as direct action, prelimi-
nary references, opinions, and other types of cases. 

   5.2.1. Th e Judiciary and Foreign Policy  

 Th e issue of the judiciary and foreign policy can be a complicated one for diff erent 
types of actors, be they centralised or federal states. 14  As a piecemeal structure, the 
EU legal order actively discriminates against certain institutions. Just as the role 
of the Parliament is curtailed in CFSP matters, 15  the Court is also beleaguered by 
constitutional hurdles. Th is exclusion of the Court in CFSP matters has  ‘ puzzled 
some ’  over time. 16  It has even been said that an apparent lack of judicial super-
vision could make CFSP matters weak and ineff ective. 17  Yet, it is too simplistic 
to say that the Court is excluded absolutely from CFSP matters. Th ere are 
three articles in both the TEU and TFEU, which state the role of the Court when 
dealing with CFSP matters, namely; Article 24(1) TEU, 18  Article 40 TEU, 19  and 
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  20    TFEU, Article 275:  ‘ Th e Court of Justice of the European Union shall not have jurisdiction with 
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Article 275 TFEU. 20  Whilst the three articles are there to exclude the Court in 
CFSP matters, it does not necessarily mean that CFSP matters are entirely immune 
from oversight of the judiciary at Union level. Th e general jurisdiction conferred 
upon the Court grants it some discretion to weigh in on certain CFSP matters, 
which has allowed it to tread carefully in a guarded legal minefi eld. As such, there-
fore, the jurisdiction of the Court is oft en understated. 

 By looking at what the judiciary of the Union does in CFSP matters, we can 
view this in contrast with its role in non-CFSP external relations in an eff ort to 
examine how the Court manages judicial review in CFSP matters. With the word-
ing of Article 24(1) TEU stating that the Court does  ‘ not have jurisdiction with 
respect to [CFSP matters] ’ , it has been suggested that the Court should not fi nd 
itself in a position to ignore the provisions of the treaties on CFSP matters in their 
entirety. Rather, it should be read that it must consider them when interpreting 
and applying provisions from elsewhere in the treaties. 21  

 Assessments of what a court of law ’ s role should be ranges from a norm 
elaborator to an enforcer. Yet, with respect to one of its primary functions, 
judicial review, the Court has a recognised  ‘ monopoly ’  on the activities of 
EU institutions. 22  Despite the Union being depillarised by the Treaty of Lisbon, 
the ring-fenced nature of CFSP matters remained. 23  Actions on a CFSP legal basis 
are non-legislative, therefore, not subject to the ordinary legislative procedure that 
governs nearly every other part of Union decision-making. With Article 19(1) TEU 
stating the Court  ‘ shall ensure that in the interpretation and application of the 
[t]reaties the law is observed ’ , it implicitly means that it can, to a certain degree, 
have jurisdiction in CFSP matters. Th is must be reconciled by the Court ensur-
ing that Union law is observed, despite it being partially excluded from so doing. 
Article 19 TEU says that the Court  ‘ shall ’  ensure that the interpretation and appli-
cation of the treaties are observed, and likewise, that EU Member States  ‘ shall ’  
make remedies suffi  cient for eff ective legal protection in Union law. Conse-
quently, the most audacious reading suggests that it must mean that the breadth of 
Article 19 TEU alone could override the attempted exclusion of the Court in 
CFSP matters. As will become apparent when the case law is analysed, the Court is 
certainly veering in this direction.  
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   5.2.2. Judicial Exclusion  

 It must be queried why the Court would have such a restrictive role in CFSP matters 
to begin with. Th e reasons for the Court ’ s exclusion are numerous, ranging from 
the idea that foreign policy actions are at the height of political sensitivity to the 
short-term nature of some CFSP matters. Th e reasons why the Union ’ s judiciary 
might not be legally gift ed when it comes to some aspects of EU external action has 
been eloquently put by a former member of the Court:  ‘ [f]oreign policy decisions 
have a diff erent kind of complexity, however: the relevant facts, the evaluation of 
risks, the necessary contacts, the responsibility for the consequences, they are all 
beyond the area of judicial investigation ’ . 24  Another reason is that CFSP matters are 
a mix of political and legal thinking 25  and that acts of foreign policy are not always 
hard legislative instruments. Rather, CFSP matters tend to be legal decisions that 
cannot be subjugated to intense scrutiny compared to other acts of public policy. 
From that perspective, foreign policy on a CFSP legal basis may be much more 
legal than foreign policy instruments, if any, in Member States. However, the most 
curious theory for deliberate continued judicial exclusion would be that judges 
would come with a background where they had elaborated on the doctrine of 
EU external relations law; and that such integrationist thinking would not neces-
sarily be in conformity with the views of other more traditional international 
lawyers, who naturally could be much closer to assuming more state sovereignty. 26  

 Th e Court, in the same way as the other institutional and non-international 
actors of the Union, is responsible for the development of the Union ’ s legal 
 framework. With the exception of restrictive measures and the delimitation of 
CFSP matters and non-CFSP matters, an Advocate General has said that the role 
of the Court in CFSP matters is  ‘ highly regrettable from the aspect of integration 
policy ’ . 27  It can be said that the Member States were reluctant to see judicial aspects 
of their foreign, security, and defence aff airs to a judiciary beyond the state, 28  as 
it could be perceived as a renunciation of sovereign rights. Th is hesitance of the 
Member States can be traced to a level of suspicion of the Court when it comes to 
judicial involvement; for fear the Court would attempt to assert itself as the ulti-
mate decisive arbiter and depart from existing in a purely judicial domain. It was 
the belief of Member States that issues such as that should be disjointed from what 
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they feared to be an overly eager Court to engage in  ‘ judicial activism ’ . 29  Qualms 
against activism and integrationalism may be perceived, but this does not justify 
a position without taking an objective viewpoint. Whilst this crusading charge is 
nothing new to the debate, the Court has, more generally, defended itself against 
such charges. 30  

 Member States of the Union did not waste much time disenfranchising the 
Court in CFSP matters when it was fi rst being incorporated into the treaties. 31  
Following the Treaty of Maastricht, the Treaty of Amsterdam was the fi rst occasion 
on which the Court was given jurisdiction within the TEU. 32  Even the Constitu-
tional Treaty, which arguably went further than the Treaty of Lisbon on integration, 
had not proposed absolute jurisdiction for the Court in CFSP matters. For the 
Constitutional Treaty, the jurisdictional concerns for the Court in CFSP matters 
were again highlighted, being described as  ‘ potentially damaging ’ . 33  However, 
during these deliberations on the Constitutional Treaty, judicial control of CFSP 
matters or non-CFSP external relations as a whole was not in any way central 
to the discussion. 34  Th ere were some notable exceptions in the discussion about 
the exclusion of the Court ’ s jurisdiction in CFSP matters. 35  It nonetheless contin-
ued to exclude the jurisdiction of the Court, 36  but provided it with a monitoring 
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compliance role. 37  When the Constitutional Treaty keeled over, and the time 
came to bring forward the Treaty of Lisbon, the wording of the treaties with regard 
to the Court in CFSP matters changed, to provide what is today Article 24 TEU, 
Articles 40 TEU and 275 TFEU. To comprehend the provisions properly, they 
should be read together, despite being separated in the treaties.  

   5.2.3. Th e (Limited) Judicial Inclusion  

 Th e Court has previously been of the opinion that when the competence of the 
Union is at issue, prior to the existence of what is now Article 40 TEU, the Court 
could not be excluded entirely. 38  Accordingly, the Court must ensure that institu-
tions, in whatever form, maintain the appropriate relationship in CFSP matters 
according to the respective roles that are prescribed for them in the treaties. Th e 
absence of an effi  cient legal mechanism to establish the consistency between CFSP 
matters and non-CFSP matters has been an issue that has been highlighted for 
some time. 39  Article 40 TEU provides the Court with a competence to scrutinise 
acts on a CFSP legal basis to the extent that it does not encroach upon the compe-
tence entrusted upon other EU institutions. Article 40 TEU can also be used by 
the Court to prevent the legislature from using implied powers conferred on the 
Union from expanding further, 40  ensuring that the  ‘ ring-fenced ’  nature of CFSP 
matters continues. Its intent has been to protect institutions favouring one legal 
basis over another. 41  Under pre-Lisbon rules, Article 40 TEU (then Article 47 TEU) 
mandated that nothing in the TEU, and therefore CFSP matters, could aff ect the 
European Communities, implying that CFSP matters should not venture into poli-
cies of the treaties, but policies in the treaties might encroach into CFSP matters. 
However, post-Lisbon, this was changed to ensure mutual non-encroachment. Th e 
exclusionary ideal of the Member States intending to leave the Court out of CFSP 
matters has faded given this limited judicial inclusion. 

 Th e treaties specify that the Court ’ s jurisdiction in CFSP matters can be split 
into general categories. Th e fi rst category is the power to decide whether to accept 
jurisdiction in CFSP matters at all; and secondly, to examine the limits of CFSP 
matters as a legally distinct fi eld, ensuring it does not encroach upon the other 
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matters vested in other Treaty provisions. Th e fi rst scenario for Article 275 TFEU, 
which was newly inserted in the Treaty of Lisbon, is when the legality of acts on 
a CFSP legal basis are challenged on the grounds of an act going beyond CFSP 
matters and encroach upon other areas of Union competence. 42  However, the 
second scenario covers the legality of restrictive measures adopted on a CFSP legal 
basis. Th e Court has confi rmed, following the General Court, 43  that it does not 
have jurisdiction  ‘ to take cognisance of an action seeking to assess the lawfulness ’ , 44  
showing there is a limit to how generously the Court construes its jurisdiction 
given the limitations. Whilst the absolute specifi city of CFSP matters has started to 
wane, 45  a number of judgments suggest that any extension of the Court ’ s jurisdic-
tion through interpretation can be both accepted and rejected, 46  demonstrating 
that it can interpret both the breadth and limits of its jurisdiction in a manner that 
is in compliance against and with the intentions of the draft ers.   

   5.3. A Constrained Court ?   

 With this unusual place of the Court with respect to CFSP matters, as a policy area, 
it is said to have incomplete judicial  ‘ coverage ’ , 47  and that the  ‘ precise contours ’  of 
the Court ’ s jurisdiction in CFSP matters is not a fully painted picture. 48  Member 
States have attempted to shelter CFSP matters from other prevailing integration-
ist forces that is dominant in other policy fi elds. Aside from the initial moves to 
marginalise it, the jurisdiction of the Court has been expanding throughout Treaty 
revision over the decades. Pre-Lisbon, the Court had little jurisdiction in the TEU 
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more generally, 49  and the default position was that it was not entitled to rule in 
non-Community fi elds, unless so provided. 50  As a result, CFSP matters were not 
the only area where judicial control was subject to restrictions in the past. 

 Th e Court ’ s role was restricted in third pillar matters too, with its own set of 
restrictions; the Court ’ s authority in Police and Judicial Cooperation (PJC) was 
also circumscribed.   51  Both second (CFSP matters) and third pillars (JHA matters) 
were perceived as being at the heart of the competence of Member States. Today, 
the Court is assumed to have jurisdiction in all areas of the treaties, unless other-
wise specifi ed, such as its attempted exclusion in CFSP matters. Article 276 TFEU 
also prohibits the Court from having jurisdiction in matters of internal security 
or proportionality by law enforcement. 52  With the treaties not completely clear on 
the exact limits of CFSP matters, it is inevitable that it will be left  to the Court, with 
its limited remit, to decide the extent of this perceived boundary. 

   5.3.1. Handling Exclusion  

 Ever since CFSP matters have been contained within the treaties, the Court ’ s 
jurisdiction has not signifi cantly altered from the explicit mandate it was given 
by the Member States at the Intergovernmental Conferences. However, when they 
have been altered, it has been to a narrow degree to ensure individual rights are 
protected. Th is exclusion of the Court in CFSP matters has extended right through 
from the Treaty of Maastricht in the then Article L 53  to the present post-Lisbon 
environment. Despite the Court ’ s expansion into new areas, particularly aft er 
the Treaty of Maastricht, 54  its jurisdiction in CFSP matters has not been signifi -
cantly increased. Saying that, other developments over a longer period of time 
have eff ected the Court ’ s jurisprudence. Given that the Single European Act (SEA) 
moved some policy fi elds from unanimity to qualifi ed majority voting, this could 
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have been a licence for the Court to act in a more  ‘ aggressive ’  manner in instilling 
certain virtues, 55  such as institutional balance, rights of individuals and its own 
jurisdiction. 

 Th e pillarised Union, introduced at the Treaty of Maastricht, in a circumven-
tive fashion put a limit on the powers of EU institutions. Th is ultimately meant 
delineation between diff erent policies and diffi  culties in linking diff erent areas of 
the treaties. 56  With the Court as a self-imposed proponent of the Union ’ s exter-
nal competence, it has engaged in bringing forward the concept of parallelism. 57  
Where competence of the Union is held, this could allow it to engage externally, 
thereby preventing Member States from encroaching into the same sphere. Th is 
 ERTA  doctrine permitted external powers deriving from internal competence. 58  
Th e Court, whilst possessing strength in shaping the Union legal order as a whole, 
has not played a strong role in shaping policy choices in external relations. 59  In 
non-CFSP matters, for example, the Court has only ever found that the external 
powers of the Union were misused. 60  On CFSP matters, as will be demonstrated, 
it has correspondingly stuck to jurisdiction, legal basis and other related matters, 
without pondering questions of wider signifi cance. 

 Th e basis for judicial exclusion at Union level from CFSP matters may have 
been a precautionary measure. Th e Court ruled in  Pupino , 61  pre-Lisbon, that indi-
rect eff ect was to be read across from the third pillar (JHA matters). 62  However, 
it had other implications. Concern may have focused on how the then fi rst pillar 
of the legal order would fall into the third pillar. Th e temptation was that Member 
States would use a third pillar legal basis; the question might have arisen as to what 
extent third pillar measures would prevent the use of a fi rst pillar legal basis. Cases 
such as this led to  ‘ legal ad-hocery ’ , 63  as debate seethed over Court jurisdiction in 
the area.  
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  67    Th at national foreign policy must be in accordance with decided EU foreign policy, for which 
Member States are bound by the duty and obligation of sincere cooperation.  

   5.3.2. Finding a Balance  

 On a number of occasions, the Court has used its judicial role to underscore the 
primacy of the treaties over international obligations. 64  When it came to defi ning 
the scope of competence for various external measures when the Union possess 
external competence, the Court has little issue in defi ning where the balance lies. 65  
Much of the balance is  ‘ ultimately in the hands of the Court ’ , 66  putting it in an 
extremely powerful position. Consistent case law from the Court suggests that 
when selecting a legal basis for a particular measure, an objective test should be 
applied by the legal service of the institution, agency or body in question to ensure 
that the legal basis is correct and subject to judicial review. 

 One of the gripping issues in CFSP matters has been the question of the legal 
basis of certain international agreements that the Union wishes to enter into. Th ere 
are oft en a number of choices that are available for the EU negotiating party when 
looking towards the conclusion and ratifi cation of an international agreement. 
If an international agreement is proposed and it relates principally to CFSP 
matters, the Court does not have the competence to examine the legality of the 
Council ’ s CFSP Decision regarding the conclusion of the agreement. However, 
problems arise when the Court is asked to decide whether a particular agreement 
is  ‘ principally ’  a CFSP matter. Th is results in Article 40 TEU being deployed to 
determine where the balance of a particular external measure lies, as will be subse-
quently evident.  

   5.3.3. National Courts  

 Turning to national courts, there is in nothing, in theory, to prevent national courts 
in EU Member States from ruling on CFSP matters, but only as regards the 
eff ects of CFSP matters within their respective national legal orders. Th is thereby 
makes CFSP matters subject to mixed judicial control in a multilevel judicial fi eld. 
It is not customary for the national courts of most Member States to have much 
association or involvement with the foreign policy of the Member State in which 
a national court exercises jurisdiction. However, this can principally be asserted 
because national governments have inherent competence to conduct foreign 
policy matters, 67  which are usually of a political and policy nature, as opposed 
being legally binding in the same manner of national legislation. 
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 For national courts,  Foto-Frost  is a judgment of the Court worth reiterating. 68  
It fi rmly stated that a national court cannot invalidate a legal act of the EU. Instead, 
that role is squarely a prerogative of the Court. However, the diffi  culty arises when 
a discrepancy arises between Union acts conducted on a CFSP legal basis and this 
comes into confl ict with the domestic laws of a particular Member State. 

 Whilst a national court cannot annul a legal act on a CFSP legal basis (or any 
EU legal act for that matter), it can invalidate the implementing acts taken within 
that national context stemming from a legal act on a CFSP legal basis, subject to its 
own national restrictions. As part of Operation Atalanta (EUNAVFOR), to which 
the  Mauritius  judgment is linked, a national court in Germany was faced with a 
question of German involvement on fundamental rights grounds. 69  Th e applicant 
failed to have the national measures as part of the CSDP operation within the legal 
framework invalidated. In such instance, a preliminary reference to the Court may 
not be possible because of its exemptions, as will be later discussed in the  Rosneft   
case. 70  Th erefore, whilst the Court has a constrained role in CFSP matters; it is 
nonetheless provided with the power to defi ne the limit of this external compe-
tence on all external action, including on CFSP matters, 71  even though national 
courts cannot invalidate CFSP legal acts.  

   5.3.4. Judicial Engagement  

 Cases heard by the Court have challenged acts on a CFSP legal basis on the grounds 
that an action goes beyond what is understood as a CFSP matter and extends into 
other areas of Union competence. 72  Th e Court is obliged to balance the autonomy 
of the Union ’ s own legal order against its own position in CFSP matters, as the 
 judiciary of the Union, against a potentially non-judicially reviewable policy fi eld. 
Given the general jurisdiction of the Court provided by Article 19 TEU, the deroga-
tion stemming from Article 275 TFEU can be interpreted either broadly or narrowly. 
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Th e Court has not in any way attempted to shy away from CFSP matters, in fact, 
quite the opposite. 73  Th is has long been a dreaded scenario for the High Contract-
ing Parties. In the Treaty of Maastricht, the restriction of the Court in CFSP matters 
may not have been as rigid as Member States wanted it to be. 74  As will be seen, 
the levering open of jurisdiction to the Court has happened incrementally. Th e use 
of the fl exibility clause to bring new areas into Union law has also opened up 
those areas to the jurisdiction of the Court, 75  despite the fl exibility clause having an 
external limit; 76  and in its present form, it cannot be used for CFSP matters. 77  

 Th e Court has itself stated that, pre-Lisbon, its position with respect to CFSP 
matters was less extensive than the TEU as a whole. 78  Th e General Court said that 
a budgetary element of CFSP matters in the then second pillar meant the Court 
had the jurisdiction to hear a case, even though it centred on CFSP matters. 79  On 
appeal, this was an interpretation recommended to be upheld by the Advocate 
General, 80  and was later affi  rmed by the Court. 81  Th ere is no equivalent of the 
former Article 46 TEU in the treaties post-Lisbon, but this small change from 
limited jurisdiction to assumed jurisdiction, albeit signifi cant, 82  meant  derogations 
on the Court ’ s jurisdiction had to be imposed in specifi c areas. Yet, this has not 
meant that CFSP legal acts escape the jurisdiction of the Court entirely. Both the 
 Gestoras  and  Segi  cases implied that the exceptions applied to the jurisdiction of 
the Court should be read in a narrow manner, 83  and supervision by the Court can 
be conducted. 

 With international agreements having their position based within international 
law, the jurisdiction of the Court could be said to be limited to annulling internal 
Union acts. Th is limits the Court to annulling a Council Decision internally within 
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Union law, whilst maintaining the external eff ects to be consistent with the interna-
tional legal principle of  pacta sunt seventa . 84  With restrictive measures, which are 
partly grounded on a CFSP legal basis through a CFSP Decision on Article 29 TEU, 
and a non-CFSP Regulation on Article 215 TFEU, the Court does have the juris-
diction to examine if such measures impose on other Union competence. 85  With 
this array of cases where it has explicit jurisdiction for individuals, a high number 
of cases are appealed to the General Court, 86  and on occasion appealed up to 
the Court. Th us, where the Court is not specifi cally prevented from ruling on 
the legality of restrictive measures against persons, groups, or bodies, it may be 
construed that allowing the Court to have a limited amount of judicial insight in 
CFSP matters, in essence, allows for the gradual opening of CFSP matters to full 
judicial review.   

   5.4. Questioning Jurisdiction  

 Judicial review is characteristically a power struggle between an applicant and a 
respondent. As much as it may seem that it does not want to embattle itself in 
such situations, the Court adopts an objective, as opposed to a subjective, test to 
assist in its judgments with respect to external relations. 87  By taking an objective 
approach to the cases before it, the Court looks to both the purpose of the act and 
its overarching aim in each cases, before reaching a decision. In CFSP matters, it 
is clear that the Court, fi rst and foremost, has to answer questions about its own 
jurisdiction to rule, if such jurisdiction is disputed. Th e Court has been requested 
on many occasions to rule on complex cases relating to CFSP matters. To resolve 
inter-institutional confl ict and decipher the exact position of the Court concern-
ing review of CFSP matters, it is necessary to outline the positions it has previously 
taken on this issue. 

 Adjudication by the Court has increased rapidly in the past fi ft een years, 88  
It has always been subconsciously examining itself to ensure its effi  ciency and 
prudence in dealing with the matters that have come before it. With EU foreign 
policy being contested on a legal basis and other technical intricacies, battle lines 
have been drawn between diff erent legal actors. With the EU formerly a pillar 
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project built upon a  ‘ highly convoluted structure ’ , 89  inter-pillar disputes before the 
Court continue to exist and be a regular feature of competence disputes between 
the institutions in CFSP matters. By putting CFSP matters through the Court ’ s 
jurisdictional questions, it can be seen how the Court has shaped it as a constitu-
tionalised, legal fi eld. Th e judgments before the Court dealing with CFSP matters 
have, as of late, been seeking the Court ’ s assistance with watering down the solidity 
in which CFSP matters, as a policy fi eld, have been managed and controlled by the 
Council. With other institutions and legal actors seeking to challenge the actions 
taken by the Council in CFSP matters, pursuing such actions in the Court can be 
seen as an attractive option to dilute the Council ’ s institutional power. 

   5.4.1. A Question of Jurisdiction  

 It was once claimed that  ‘ [t]he Court … cannot have control of its own jurisdic-
tion. Th e ground rules must be clearly defi ned in a [Union] governed by the rule 
of law ’ . 90  As normative as that may be, it is quite distant from the reality where the 
Court defi nes its own jurisdiction. Cases like  National Road Haulage  have cemented 
the role of the Court in the jurisdictional issues of actors in their right to bring an 
action for annulment. 91  With the pillarisation of the Union, it was fi rst acknowl-
edged by the Court in  Grau Gomis  that it had  ‘ no jurisdiction to interpret ’  certain 
matters that were carved out from judicial review by the treaties. 92  Around the 
same time, however, in  Airport Transit Visas , 93  the Court demonstrated its ability 
to conduct border policing between the fi rst and third pillars. Th e admissibility of 
the case demonstrated the Court ’ s protection of Union competence against those 
pushed by the Member States. 94  By accepting that the Court itself could examine 
jurisdiction on the matter, it eff ectively confi rmed it looks into the content of the 
measure to access compliance with the competence of the Union as set out in the 
treaties. Th e case clearly demonstrated that the Court could review pillar activity, 
at least with respect to the fi rst and third pillars. 
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  103       Case C-91/05,    Commission v Council  ,  ECLI:EU:C:2008:288    ( ‘  ECOWAS  ’ ).  

 When it came to the then second pillar, however, it had been argued previously 
that given the position of CFSP matters before the Union Courts, national courts 
in Member States should have jurisdiction when it comes to judicial review. 95  
Th is, as oft en highlighted, was far from ideal. 96  Whilst  Haegemann  is known for 
asserting that international agreements form an integral part of the legal order, 97  
it was also a case where the Court asserted jurisdiction through a preliminary 
reference on an external relations case, meaning that even when not specifi cally 
envisaged, the Court has ways to assert its jurisdiction. Similarly, in  Svenska 
Journalistf ö rbundet , 98  the General Court asserted that merely because the docu-
ments sought came under the CFSP provisions of the treaties, this did not in itself 
exclude the Court having jurisdiction. Th e General Court drew a distinction 
that it was not reviewing the legality of the measure under the then Article L, 
but rather, public access to such measures. 99  It furthermore justifi ed its expansive 
interpretation on jurisdiction in a comparative perspective, in that it had juris-
diction to review certain JHA measures based on the third pillar just, like CFSP 
matters, another policy fi eld, that is formulated based on rules-based cooperation. 
Th is  Svenska Journalistf ö rbundet  judgment has been labelled one of the General 
Court ’ s boldest, 100  as it made the step of asserting itself against the will of the 
Council. 

 Th e Court had previously expressed the view that when the competence of the 
Union is at issue in a case, pre-Article 40 TEU, it cannot be excluded entirely, 101  
in contrast to how other interpreters of the treaties might see it. Th e Court, in 
attempting to provide a remedy in the  UPA  judgment, said it may not widen its own 
jurisdiction beyond the treaties themselves. 102  In the  ECOWAS  case, 103   arguably 
one of the most prominent cases on delineating CFSP and non-CFSP matters 
just prior to the entry into force of the Treaty of Lisbon, the basis for the action 
to determine the Article 40 TEU border policing role that the Court plays was 
not questioned. However, the jurisdiction of the Court to determine the legality 
of the Joint Action under Article 277 TFEU, then Article 230 EC, was contested. 
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Th e latter was not dealt with in full by the Court, yet it nonetheless appeared to 
suggest it had jurisdiction, given its connectedness to its border policing role. 104   

   5.4.2. Post-Lisbon  

 Contestation within EU external relations law and fi nding the dividing line 
between CFSP and non-CFSP matters can be considered an inherently good 
exercise. Th e playing out of such arguments elucidate better validations and force 
institutions and legal actors to justify their stances. Given that jurisdictional 
matters for the Court underwent a fl ipping exercise in the Treaty of Lisbon, it is 
most prudent to look at the litigation on CFSP matters aft er this development. In 
 Smart Sanctions , 105  the jurisdiction of the Court was not at issue, yet in  Mauritius , 
the Court said that given Article 19 TEU gave general jurisdiction to the Court, 
it must be interpreted that the derogations imposed by Article 24 TEU and 
Article 275 TFEU must  ‘ be interpreted narrowly ’ . 106  Th is, in itself, is not surpris-
ing; the Court interprets exceptions in a narrow manner, as otherwise, they would 
inevitably be exploited by the Council, further skewing any sense of institutional 
balance. It is thus construed that allowing the Court to have a limited amount of 
judicial control in CFSP matters  –  competence delimitation through Article 40 TEU 
and sanctions through Article 275 TFEU  –  in essence allows for the opening up of 
judicial control on a wider range of CFSP matters. 

 When the Court affi  rms jurisdiction in a case, it does not stop there. By patrol-
ling the border between CFSP and non-CFSP matters, it looks to substance. 
Whilst the Court in  Mauritius  may have upheld the CFSP legal basis, it nonethe-
less accepted jurisdiction in the case. In  Eulex Kosovo , 107  the General Court said 
the defendant lacked legal capacity. 108  Due to this technicality, it was not required 
to cast judgment on the  ‘ alleged lack of jurisdiction of the General Court concern-
ing acts adopted on the basis of the provisions of the [T]FEU … relating to … CFSP 
[matters] ’ . 109  On appeal to the Court, the Advocate General in his initial  Opinion 
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did not broach the issue of jurisdiction. 110  Following another oral hearing on the 
specifi c issue of jurisdiction, upon which the Court raised the question of its own 
motion, 111  a second Opinion was delivered, 112  recommending the jurisdiction 
of the Court. Th e Opinion stated that even though a measure may be adopted 
under Title V, the provisions relating to CFSP matters of the treaties, the Court 
had jurisdiction in the matter given that it fell within the budgetary constraints of 
the Union. 

 Th e Court emphatically stated that  ‘ [h]aving regard to the specifi c circum-
stances of the present case, the scope of the limitation, by way of derogation, on 
the Court ’ s jurisdiction, which is provided for in the fi nal sentence of the second 
subparagraph of Article 24(1) TEU and in Article 275 TFEU, cannot be consid-
ered to be so extensive as to exclude the Court ’ s jurisdiction to interpret and apply 
the provisions of the Financial Regulation with regard to public procurement ’ . 113  
Ultimately, therefore, the  Eulex Kosovo  judgment is demonstrative of the Court 
delving into CFSP matters, which was something the General Court had restrained 
itself from doing. Th e case also reveals diff erent views from within the EU judici-
ary as regards the true scope of the Court ’ s jurisdiction in CFSP matters.  

   5.4.3. Th e Hurdle to ECHR Accession  

 Accession of the Union to the European Convention on Human Rights (ECHR) 
would have resolved some of the issues surrounding the judicial gap in CFSP 
matters. Given that actions on a CFSP legal basis may not always be compat-
ible with human rights, 114  it has been recognised that the Union being a party 
to the ECHR would resolve some defi ciencies. Th e accession of the Union to the 
ECHR was always going to be diffi  cult, for the Union ’ s  ‘ competence to legislate 
on the subject-matters dealt with in the Convention has not been … transferred 
from the Member States to the [Union] ’ . 115  In this vein, an earlier attempt at acces-
sion was shot down by the Court in  Opinion 2/94 , 116  which  ‘ implicitly reject[ed] 
the notion of external control by the Strasbourg machinery ’ . 117  Even with the 
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fi rst failed attempt, the then second pillar of CFSP matters alongside the other 
third pillar of JHA matters was of concern for accession, 118  given the method of 
decision-making was diff erent from mainstream supranational activity. 

 Following the amendments to EU primary law by the Treaty of Lisbon, 
Article 6(2) TEU stipulated that the Union  ‘ shall accede to the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms ’ , supported 
by Protocol 8 and Declaration 2 of the treaties. Between 2010 and 2013, a Draft  
Accession Agreement (DAA) was negotiated during intense rounds of discussion 
between the relevant parties. 119  With the importance of the matter for the Union, 
the Commission referred the DAA under the Article 218(11) TFEU Opinion 
procedure to the Court to ensure its compatibility with the treaties. 120  Th e Opin-
ion of the Court was set to be highly contentious given it had rejected becoming a 
party to the ECHR once before under the same procedure. 

 Central to the Court ’ s dilemma was that the proposed DAA would cover the 
entirety of the Union ’ s undertakings. Th e question, therefore, was whether it would 
have regard for the specifi c nature of particular areas of Union law that are special 
in the Union ’ s legal order. Th e prestige that the Court prides itself on came into 
play when it wasted no time in grasping an opportunity to use the jurisdictional 
derogation imposed on it to prevent an international agreement from proceed-
ing. In a wide-ranging Opinion, the Court in  Opinion 2/13  detailed a number of 
incompatibilities with the proposed DAA and ultimately found it not to comply 
with the primary law of the Union. It found fundamental problems with the agree-
ment, stating it undermined the autonomy of Union law and its entire legal order. 
CFSP matters were just one of a number of issues the Court identifi ed with the 
agreement for the Union to accede to the ECHR. 

 Th e most striking element of the Opinion is that the Court exercised jurisdic-
tion over the DAA that covered CFSP matters. It did this, without any reluctance, 
or apparent opposition from the parties before the Court. In its interpretation, 
allowing a non-Union body, the ECtHR, to have jurisdiction over an EU policy 
domain such as CFSP matters, where the Court itself does not have full jurisdic-
tion was a bold proposal. In the eyes of the Court, with the agreement failing to 
have regard for the setup of CFSP matters by not giving appropriate jurisdictional 
safeguards, and the possibility for Union law to be deciphered in a way that is 
uncontrollable by itself, was a step beyond acceptable. Th is train of thought is not 



166 Th e Court of Justice and the Common Foreign and Security Policy

  121         Miguel   Poiares Maduro   ,   We the Court: Th e European Court of Justice and the European Economic 
Constitution: A Critical Reading of Article 30 the EC Treaty   ( Hart Publishing ,  1998 )  p 19  .   
  122    Opinion 2/13, ECLI:EU:C:2014:2454 ( ‘  Accession of the European Union to the European Conven-
tion for the Protection of Human Rights  ’ ), para 251.  
  123    It has been claimed that the Court got its  ‘ exclusive ’  claim wrong, given the national legal space 
for national courts to act. See,       Christophe   Hillion   ,  ‘  Decentralised Integration ?  Fundamental Rights 
Protection in the EU Common Foreign and Security Policy  ’  ( 2016 )  1     European Papers   55   .   
  124    Opinion 1/09, ECLI:EU:C:2011:123 ( ‘  Creation of a Unifi ed Patent Litigation System  ’ ), paras 78, 80, 
and 89.  
  125          J ö rg   Polakiewicz   ,  ‘  Accession to the European Convention on Human Rights (ECHR)  –  An Insider ’ s 
View Addressing One by One the CJEU ’ s Objections in Opinion 2/13  ’  ( 2016 )  36      Human Rights Law 
Journal    10 at 19   .   
  126    See,       Mattias   Kumm   ,  ‘  Who Is the Final Arbiter of Constitutionality in Europe ?  :  Th ree Conceptions 
of the Relationship Between the German Federal Constitutional Court and the European Court of 
Justice  ’  ( 1999 )  36      Common Market Law Review    351   .   

altogether surprising given the Court ’ s past performance. One of the ways in which 
the Court exercises its  ‘ legal agenda ’  is through  ‘ selective input … [on] … the deter-
mination of the boundaries of its jurisdiction ’ . 121  In  Opinion 2/13 , the Court stated 
that putting a hypothetical limit on the scope of its powers in CFSP matters was 
premature, as it has not had the opportunity previously to state the exact boundary 
of its jurisdiction in CFSP matters. 122  Neither was it likely to be willing to defi ne 
that limit. Th e Court said that given the structures of the treaties to exclude certain 
acts in CFSP matters from the Court, Union law alone could only explain this 
given that, under the DAA, the ECtHR would be in a position to judicially review 
acts in all areas of Union law, including CFSP matters. Th e Court said this enabled 
the transfer of Union law exclusively to a non-EU body 123  and referred to a previ-
ous Opinion which stated that these said acts could not be exclusively conferred to 
a non-EU body, 124  even though it would only be on areas covered by the ECHR. 

 One reading of  Opinion 2/13  shows that the Court wished to see an amend-
ment to the DAA so that the jurisdiction of the ECtHR in legal acts on a CFSP 
legal basis would be curtailed. 125  Th e other solution that the Court might also 
settle for, despite not setting it out itself, would be to open up jurisdiction of CFSP 
matters to the Court. It could be argued that the Court was compelled to ensure 
basic rights were appropriately protected by fi nding the DAA incompatible with 
the treaties, for fear of what national courts would do if EU accession occurred 
and left  a vacuum with respect to CFSP matters that the Court was legally unable 
to fulfi l. In line with the potential confl ict between national courts and the Court 
in the  Solange  line of thinking, with particular regard to the Federal Constitu-
tional Court in Germany, 126  the Court ’ s foresight has demonstrated how seriously 
it viewed a potential threat, and thus fended it off  with rigour. 

 Th e Court, in eff ect, said that this threatened the very nature of the EU legal 
order given its limited jurisdiction in CFSP matters, and with no similar deroga-
tion placed on the ECtHR. Th e Court appeared to be very willing to use CFSP 
matters as one of many reasons to protect not only the EU legal order, but also its 
own interests. It could be argued that the handling of CFSP matters by the Court 
is not as clear-cut as it suggests in  Opinion 2/13 . It has even been suggested that 
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 Opinion 2/13  puts a limit on the role that national courts play in CFSP matters, 
saying that the Court believes all judicial authorities dealing with Union legal 
matters ought to be excluded, except for itself. 127  Whilst this may or may not be the 
case, it still raises questions as to how far the Court could go, if it so wishes, to set 
out its own jurisdiction in CFSP matters, which it has not done to date. However, 
it is clear that the Court will never fully defi ne the extent of the limitations posed 
on it, as it would eff ectively be pigeonholing itself for future cases. 

 Th e issue of CFSP matters in  Opinion 2/13  goes further. If the draft ers of the 
DAA were willing to give jurisdiction over CFSP matters to the ECtHR, what is to 
say jurisdiction over CFSP matters could, as it presently stands, end up in front of 
the International Court of Justice (ICJ). Moreover, the same could be said for other 
international courts and tribunals such as the the International Tribunal for the 
Law of the Sea (ITLOS), 128  with respect to the EU ’ s martime operations. Th e  Mox 
Plant  case would seem to serve as a rebuttal to this view. 129  In addition, Article 344 
TFEU specifi es that disputes concerning the treaties should not go elsewhere, 130  
other than the Court itself. 131  Th is reading of Article 344 TFEU in  Opinion 2/13  is 
thought to be strict, 132  in line with previous cases in which the Court has taken a 
 ‘ straight and narrow ’  approach. 133  EU Member States accordingly have no discre-
tion for where they can settle judicial disputes that are of a particular nature. Th is 
would imply that no forum shopping in the international arena for CFSP matters 
is allowed. Article 344 TFEU ’ s predecessor, Article 292 EC, was not applicable to 
CFSP matters, given the provision did not extend from the Community to the 
Union, when a clear distinction was made. A potential case at the ICJ would be a 
moot point, given the possibility for initiating a case would be limited to Member 
States, where the admissibility of the case itself would be a point of contention. 
Furthermore, the Statute of the ICJ in Article 34(1) specifi es that,  ‘ [o]nly states 
may be parties in cases before the Court ’ . 134  Accordingly,  Opinion 2/13  has been 
criticised for fi rst stating that the ECtHR would be judicially reviewing CFSP 
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matters, 135  and secondly for claiming  ‘ exclusivity ’  on the judicial scene, 136  appear-
ing to ignore national courts. 

 Th e legal nature of  Opinion 2/13  can be questioned for its own institutional 
motives and whether the Opinion was a political act dressed in the cloak of legal 
argumentation. How accession of the Union to the ECHR may be overcome is a 
matter that will remain the subject of intense debate. One consideration will be 
whether the Court ’ s objections to how CFSP matters will manifest in the future 
and whether the development of further case law will straighten out the issues 
raised by the Court, or if the setup of CFSP matters in the treaties will have to be 
altered. Th e issues related to CFSP matters raised by the Court in  Opinion 2/13  
will be the most diffi  cult to overcome within the current framework of the treaties. 
In the event neither occurs, it is likely, politically speaking, that the further nego-
tiations that will attempt to overcome  Opinion 2/13  will result in the next DAA 
again being subject to an Opinion of the Court through the Article 218(11) TFEU 
opinion procedure.  

   5.4.4. Further Litigation  

 Th e  H v Council  judgment has been another case of the Court prising open 
its jurisdiction. 137  A Grand Chamber judgment, it was an appeal of an Order 
of the General Court. 138  Initially, upon receipt of the case, the General Court 
said it had no jurisdiction on the matter given the CFSP matters, thereby inter-
preting the treaties ’  provisions on lack of jurisdiction  –  Article 24(1) TEU and 
Article 275 TFEU  –  in a broad manner. Th e applicant appealed the case to the 
Court as it was of the view that the staffi  ng issue was an administrative act and 
could not be construed as to entail non-jurisdiction of the Court, notwithstand-
ing the fact that the European Union Police Mission (EUPM) in Bosnia and 
 Herzegovina (BiH) was formed on a CFSP legal basis. 139  Th e case presented itself 
as an opportunity for the Court to refi ne the extent of its jurisdiction in CFSP 
matters. In the General Court, both the Council and the Commission said the 
matter was a CFSP matter and, therefore, pursuant to the second paragraph of 
Article 24(1) and the fi rst paragraph of Article 275 TFEU, the General Court did 
not possess any jurisdiction over it. Th e General Court agreed. 

 On appeal, the Advocate General said the General Court was correct in saying 
it had no jurisdiction. 140  However, the Court took a contrasting outlook and, whilst 
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acknowledging that, principally, it can be assumed that its jurisdiction does not 
extend to the provisions related to CFSP matters in the treaties, known as Title V, 
or Articles 23 – 46 TEU, it stated that the general exclusion of the Court cannot 
extend to all aspects of CFSP matters. Based on this assertion, it can be assumed 
that acts adopted on a CFSP legal basis may potentially come within the Court ’ s 
jurisdiction. Despite the EUPM being formed on a CFSP legal basis through 
Articles 28 and 43(2) TEU, the issue, was whether administrative decisions falling 
within the  ‘ day-to-day ’  sphere of operations on the ground in the EUPM consti-
tute non-jurisdiction of the Court. Th e CFSP Decision establishing the EUPM, 
amongst other things, set out the staffi  ng arrangements for the mission. What was 
clear from the Decision is that EUPM staff  are all subject to the rules and direc-
tion of the Civilian Operation Commander. Th is is sensical, given that the idea of 
senior offi  cials not being in central control of all staff  would be an operational and 
logistical nightmare. 

 On closer inspection of the CFSP Decision, however, the legal positions are 
in fact distinct, in that some staff  are seconded from national public bodies, while 
others are seconded from various EU institutions, agencies, and bodies. Despite 
this diff erence, the CFSP Decision allows for the coordination of day-to-day 
 operations to cover all staff . Th e Court used this tool to prise open jurisdiction 
for the matter at hand. Given that acts of staff  management occurs in all EU 
public bodies, the Court noted that the CFSP Decision on staff  arrangements 
within the EUPM is similar to those exercised in EU institutions. 141  As a result, 
the Court believed that the derogations imposed on its jurisdiction in both 
Article 24(1) TEU and Article 275 TFEU cannot prevent it from exercising 
review over staff  management in the EUPM, notwithstanding the fact that an 
EUPM is situated on a CFSP legal basis. 

 Th is interpretation by the Court was not without further justifi cation. Reliance 
was also placed upon a CFSP Decision governing the statute, seat and operational 
rules of the European Defence Agency (EDA), 142  which conferred jurisdiction 
upon the Court to adjudicate on matters relating to seconded national experts. 
Furthermore, the Court said,  ‘ the very existence of eff ective judicial review [is] 
designed to ensure compliance with provisions of [Union] law ’ . 143  Th is was not 
the fi rst time that the Court had used rule of law considerations in justifying judi-
cial review, originally stemming from  Les Verts . 144  In addition, the Court stated 
that the issue in this particular case was redeployment, and not secondment itself, 
which it says the General Court mistook. 

 Th e Court ’ s  H v Council  judgment can be commended for trying to exclude 
perceived meddling by national authorities of Member States in what are essential 
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EU external missions, 145  which is well beyond the remit of Member State ’ s domes-
tic legal orders. Yet the  H v Council  judgment can be criticised for making a false 
comparison in which it looked at a CFSP Decision related to the EDA and applied 
it, by analogy, to a CSDP mission also established by a CFSP Decision. Comparing 
a permanent fi xture such as the EDA with a legal basis in primary law, 146  with a 
temporary fi xture such as a CSDP mission whose comparability is not as straight-
forward as the Court reasoned, given they are characteristically diff erent creatures. 
However, notwithstanding the contested reasoning of the Court in  H v Council , 
the treaties attempting to exclude it from CFSP matters cannot be interpreted as 
being that everything to do with CFSP matters is beyond the Court ’ s reach. 

 To interpret all things relating to CFSP matters, including administrative, 
procedural and operational issues, as being actions on a CFSP legal basis to escape 
judicial oversight of the EU judicial body would have been over-interpretation of 
the restrictions on the Court that have been set down by the treaties. However, 
what is construed as an act on a CFSP legal basis has become smaller as a result, as 
the Court took a narrow construal of what an act is, and the derogations imposed 
on the restrictive judicial review arrangements. Th e treaties distinguish between 
acts of foreign policy and implementing acts, with Article 40 TEU stating  ‘ [t]he 
implementation of … [CFSP matters] shall not aff ect the application of the proce-
dures and the extent of the powers of the institutions laid down by the [t]reaties for 
the exercise of the Union competence ’ . Even through implementing acts of foreign 
policy, in the Court ’ s interpretation, it would be erroneous to construe all decisions 
of various importance on a CFSP legal basis as to exclude judicial review. 

 Notwithstanding the environment in which missions like the EUPM operate, 
the Council ’ s argument in  H v Council   –  that an operational issue in the context 
of security and defence should fall outside the EU judicature  –  is not particu-
larly strong. Th e CFSP Decision by the Council on the EDA, the year prior to 
 H v Council , mean it, in a way, fl atly contradicted itself. Perhaps without  realising 
the full ramifi cations of that Council Decision, 147  it had a spillover eff ect. Th e 
 Council trampled over its own arguments by granting the Court jurisdiction within 
a previous CFSP Decision, but then tried to claim that it did not have the same 
adjudication powers within a diff erent CFSP Decision on an EUPM. As a result, 
 H v Council  is another case in a series of breakthroughs for the Court in CFSP 
matters, and its result can be interpreted as meaning that a measure concluded 
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on a CFSP legal basis does not, de facto, exclude the Court. Whilst  H v Council  
extended the jurisdiction of the Court in CFSP matters, it did not, as should be 
remembered, completely set down the case for judicial review of acts on a CFSP 
legal basis in themselves. It was, rather, another marked exception to the limita-
tions placed on the Court ’ s jurisdiction. 

 Whilst the Court ’ s  Mauritius  and  Tanzania  judgments, as discussed in the 
previous chapter, have demonstrated that it has been strong on institutional proce-
dures, ensuring that CFSP decision-making also respects non-CFSP articles that 
are applicable, such as Article 218 TFEU; another matter is notable. Th e Court in 
 H v Council  opened up its jurisdiction in CFSP matters without making use of 
Article 40 TEU, its border-policing role between CFSP and non-CFSP matters. In 
addition, traces of the General Court ’ s  Svenska Journalistf ö rbundet  judgment can 
be spotted in the Court ’ s judgment. 148  

 In an unusual scenario, it would appear that the General Court has become 
much more reserved in its jurisdiction in CFSP matters than twenty years ago, 
and it is the Court which has been much more courageous. Th e outcome of 
 H v Council  meant the General Court ’ s order fi nding of no jurisdiction has been 
set aside. Article 61 of the Statute of the Court permitted it to send back cases to 
the General Court, 149  for which it will be bound now on points of law that have 
been issued by the Court. Hence, the Court bounced the issue back to the General 
Court to decide the case on matters of substance, now that its jurisdiction had 
been affi  rmed. 150   

   5.4.5. A Preliminary Reference  

 Whilst  H v Council  has implicitly affi  rmed that  ‘ CFSP [matters are] fully integrated 
in the EU legal order ’ , 151  it is not as fully as may be anticipated, for the jurispru-
dence has not been exhausted. Th e  Rosneft   case came to the Court from a British 
court via the preliminary reference procedure, which, amongst other things, dealt 
with the Court ’ s jurisdiction in CFSP matters. 152  With narrow legal standing 
for the rights of individuals taking direct actions, as an alternative, preliminary 
references have functioned as an indirect fi ltering mechanism for individuals 
using national courts to seek access to the Court. 



172 Th e Court of Justice and the Common Foreign and Security Policy

  153    TFEU, Article 275, second para:  ‘  … the Court shall have jurisdiction to monitor compliance with 
Article 40 of the Treaty on European Union and to rule on proceedings, brought in accordance with 
the conditions laid down in the fourth paragraph of Article 263 of this Treaty, reviewing the legality of 
decisions providing for restrictive measures against natural or legal persons adopted by the Council on 
the basis of Chapter 2 of Title V of the Treaty on European Union. ’   
  154    See the case for this being set out in,      Koen   Lenaerts   ,    Ignace   Maselis    and Kathleen Gutman, 
  EU Procedural Law   ( ed Janek Tomasz Nowak) 3rd edition (Oxford University Press ,  2014 )  p 458    
(para 10.04).  
  155    De Baere (n 10) p 186.  
  156          Panos   Koutrakos   ,  ‘  Judicial Review in the EU ’ s Common Foreign and Security Policy  ’  ( 2018 )  67   
   International and Comparative Law Quarterly    1. p 23   .   
  157    L 229/13. Council Decision 2014/512/CFSP of 31 July 2014 Concerning Restrictive Measures in 
View of Russia ’ s Actions Destabilising the Situation in Ukraine.  
  158    L 271/54. Council Decision 2014/659/CFSP of 8 September 2014 Amending Decision 2014/512/
CFSP Concerning Restrictive Measures in View of Russia ’ s Actions Destabilising the Situation in 
Ukraine; L 349/58. Council Decision 2014/872/CFSP of 4 December 2014 Amending Decision 
2014/512/CFSP Concerning Restrictive Measures in View of Russia ’ s Actions Destabilising the Situa-
tion in Ukraine, and Decision 2014/659/CFSP Amending Decision 2014/512/CFSP.  
  159    L 229/1. Council Regulation (EU) No 833/2014 of 31 July 2014 Concerning Restrictive Measures 
in View of Russia ’ s Actions Destabilising the Situation in Ukraine.  

 Individuals are in a peculiar position when it comes to legal standing before the 
EU courts. Th is is no diff erent in CFSP matters, albeit with its own legal specifi cs. 
Th e wording of the second paragraph of Article 275 TFEU specifi es that the juris-
diction of the Court is confi ned to restrictive measures cases, 153  which are direct 
actions taken to the General Court. Article 275 TFEU appears not to provide for 
cases that arise as a result of preliminary references. It has been argued that the 
Court  ‘ may aff ord possibilities ’  to handle preliminary references in this fi eld, 154  
whilst acknowledging the case law is not complete in the area. Th e  Rosneft   case 
aff orded the Court the possibility to clarify the parameters of its potential judi-
cial review powers over CFSP matters that do not relate to restrictive measures 
through the preliminary reference procedure. 

 It was argued nearly a decade prior to  Rosneft   that concerns over the rule of 
law and the uniformity of Union law could be used as a justifi cation for the Court 
to open up the preliminary reference procedure to CFSP matters. 155  Th e  Rosneft   
scenario, therefore, had been a long time coming. Cases on CFSP matters coming 
to the Court as preliminary references provide new challenges. Whereas the land-
mark cases on CFSP matters to date have been direct actions, many of which have 
been inter-institutional litigation, the preliminary reference cases on CFSP matters 
ultimately go back to the appropriate national court for application. 

 Th e judgment in  Rosneft   has, to date, provided the  ‘ rich[est] conception 
of the Court ’ s role in CFSP matters ’ . 156  Th e High Court of England and Wales 
in the United Kingdom asked a number of questions of the Court, including 
whether it had jurisdiction under a preliminary reference to rule on questions 
relating to a CFSP Decision 157  (which was subsequently amended by two other 
CFSP Decisions) 158  and a Council Regulation 159  (subsequently amended by 
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two other Regulations). 160  By asking questions of this nature, it brought forward 
the issue of whether the Court even had the jurisdiction to hear the case to begin 
with, having regard to Articles 19(1), 24, and 40 TEU, Article 275 TFEU, and 
Article 47 CFR. 

 Th e  Gestoras  and  Segi  cases, 161  whilst former third pillar judgments, presented 
a similar, albeit diff erent conundrum, that would help guide the Court in  Rosneft  , 
allowing it to exercise jurisdiction in CFSP matters, subject to Article 267 TFEU. 
Th e former Article 35(1) TEU, in which Article 267 TEU has its roots, would have 
to be interpreted broadly for the Court to be in a position to fi nd jurisdiction. 
In both  Gestoras  and  Segi , the Court found that  ‘ preliminary [references] [are] 
designed to guarantee observance of the law in the interpretation and application of 
the Treaty, [and] it would run counter to that objective to interpret Article 35(1) …  
narrowly ’ . Given the recent  H v Council  judgment as discussed above, it was 
highly likely the Court would fi nd jurisdiction for itself in  Rosneft  , if it was to apply 
the former third pillar rules to the former second pillar. 

 To put the  Rosneft   case in context, a two-step process was put in place for 
restrictive measures to be legally craft ed with two diff ering legal instruments at 
work to give full eff ect in the EU legal order. For the fi rst step, the Council, as per 
Article 29 TEU, made a CFSP Decision based on the CFSP chapter of the treaties. 
A follow-up Council Regulation under Article 215 TFEU subsequently follows this. 
Th e relationship between the CFSP Decision and non-CFSP Regulation is the key 
to unlocking the puzzle. Th e legal basis of Article 215 TFEU permits Union actors 
to allow the relationship between a CFSP and a non-CFSP legal basis to fl ourish. 
Th e  Kadi I  case emphasised that where a bridge is extended between the TEU and 
the TFEU, such as the objectives of the TEU against those of Article 75 TFEU 
(ex-Article 60 EC) and Article 215 TFEU (ex-Article 301 EC), such a bridge only 
exists where a link has been made  ‘ explicitly ’ . 162  Article 215 TFEU is an exceptional 
fusion facilitation method in the treaties whereby a non-CFSP provision can only 
be utilised on foot of another legal act on a CFSP legal basis. 

 In the Opinion of the Advocate General in  Rosneft  , he noted that the Court ’ s 
jurisdiction in the sphere of CFSP matters is limited by Article 24(1) TEU and 
Article 275 TFEU  ‘ at fi rst sight ’ . 163  Article 263 TFEU states that the Court has 
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 jurisdiction to answer actions brought by the Parliament on the grounds of essen-
tial procedural requirements, misuse of institutional powers, and infringements 
of the Treaties more generally. Article 263 TFEU, fourth paragraph, states that 
 ‘ [a]ny natural or legal person may, under the conditions laid down in the fi rst and 
second paragraphs, institute proceedings against an act addressed to that person 
or which is of direct and individual concern to them, and against a regulatory 
act which is of direct concern to them and does not entail implementing meas-
ures ’ . If interpreted narrowly, this could mean that preliminary references for CFSP 
matters could be excluded. Th e Advocate General skirted this interpretation by 
noting the inconsistency in the draft ing of particular parts of the treaties, 164  stating 
that Article 24(1) TEU allows the Court to  ‘ review the legality of certain decisions ’ . 
Furthermore, the Advocate General stated the Court does have jurisdiction to hear 
the preliminary reference, stating that  ‘ in accordance with the last sentence of the 
second subparagraph of Article 24(1) TEU and Article 275 TFEU, the Court has 
jurisdiction to give a preliminary [reference], under Article 267 TFEU ’ . 165  

 On the substance of the jurisdictional question in  Rosneft  , and in line with 
previous case law on the limitations on its jurisdiction, the Court argued that these 
limitations had to be narrowly interpreted. It said  ‘ the principle of eff ective judi-
cial protection … implies that the exclusion of the Court ’ s jurisdiction in [CFSP 
matters] should be interpreted strictly ’ . 166  Th e Court went so far as to say that 
 ‘ neither the [TEU] nor the [TFEU] indicates that an action for annulment brought 
before the General Court, pursuant to the combined provisions of Articles 256 
and 263 TFEU, constitutes the sole means for reviewing the legality of decisions 
providing for restrictive measures against natural or legal persons, to the exclu-
sion, in particular, of a [preliminary reference] on validity ’ . 167  It used a number of 
diff erent articles in EU primary law to claim jurisdiction  –  Articles 19, 24, and 40 
TEU, Article 275 TFEU, and Article 47 CFR. 

 Article 24 TEU can be seen as insuffi  ciently precise. In just one sentence it 
states that the role of the Parliament and Commission  ‘ is defi ned by the [t]reaties ’  
in CFSP matters, but  ‘ hardly bother[s] ’  to elaborate the details. 168  Th e text of 
Article 24(1) TEU, with respect to the derogations in the Court ’ s jurisdiction, 
appears to be open to greater interpretation than other carve-outs. Article 24 TEU 
and Article 275 TFEU appear to possess similar features. However, on closer 
inspection, the wording is slightly diff erent. Taken together, Article 24 TEU and 
Article 275 TFEU allow the Court  ‘ a comfortable margin of interpretation ’  169  and 
allows signifi cant discretion upon the Court to determine if a particular matter is 
amenable to judicial review or not. 
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 In the Court ’ s judgment in  Rosneft  , it placed greater emphasis on Article 24 TEU 
than on Article 275 TFEU. Th is focus on Article 24 TEU allowed the Court to read 
around Article 263 TFEU, or, to put it more bluntly, to avoid it altogether. Moreo-
ver, the language of Article 275 TFEU made many suggestions. Firstly, post-Lisbon, 
it provided an explicit legal basis for entities to challenge CFSP legal acts targeting 
them. Second, in keeping with the Court ’ s overall narrow approach to allowing 
direct challenges to EU legal acts, it has interpreted the kinds of applicants allowed 
to use Article 275 TFEU. 170  In  Eulex Kosovo , as recalled, the Court determined that 
Article 24 TEU and Article 275 TFEU together could  ‘ not be considered to be so 
extensive as to exclude the Court ’ s jurisdiction to interpret and apply the provi-
sions of the Financial Regulation with regard to public procurement ’ . 171  

 By analogy, the Advocate General in  Rosneft   said  ‘ there is a diff erence in word-
ing between the second subparagraph of Article 24(1) TEU and the fi rst paragraph 
of Article 275 TFEU ’ , potentially leaving the reader with the  ‘ false impression 
that the [EU] [c]ourts have no jurisdiction ’ . 172  Th e Court, approvingly, stated that 
Article 24 TEU refers to Article 275 TFEU  ‘ in order to determine not the type of 
procedure under which the Court may review the legality of certain decisions, but 
rather the type of decisions whose legality may be reviewed by the Court, within 
any procedure that has as its aim such a review of legality ’ . 173  Th is interpretative 
understanding has precedent. Prior to the entry into force of the Treaty of Lisbon, 
applicants could circumnavigate the narrow grounds for  locus standi , a tactic 
that the Court allowed. For example, in  OMPI , 174  the General Court annulled 
a Common Position founded upon a CFSP legal basis, 175  the fi rst time it ever 
did so. 176  

 Article 263 TFEU focuses on the question of legality, 177  as it incorpo-
rates many legal concepts, each with a diff erent interpretation of what legality 
entails. Legality is a broad term and questions oft en arise about its scope. Textu-
ally, Article 263 TFEU is uncomfortable reading for the Court and does not sit 
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well with its  ‘ desire for jurisdiction ’ . 178  Accordingly, it is unclear how  ‘ a complete 
system of legal remedies and procedures ’   à  la  Les Vert  179  could be measured 
against the legality of Article 263 TFEU. Explicitly, Article 275 TFEU refers to 
Article 263 TFEU, as the Court acknowledged, but that reference  ‘ was not consid-
ered relevant ’ . 180  By contrast, it has been argued that if the draft ers wanted to 
include the Article 267 TFEU preliminary reference procedure within EU restric-
tive measures law, then it would have specifi cally said so in Article 275 TFEU. 181  

 Article 19(1) TEU served as another cornerstone of the  Rosneft   judgment. It 
states that  ‘ Member States shall provide remedies suffi  cient to ensure eff ective legal 
protection in the fi elds covered by Union law ’ . Th erefore, the scope of the provi-
sion has increased dramatically to include Union measures of any description 
within the scope of the Court ’ s judicial review. At best, Article 19 TEU is fl exible 
enough to accommodate the variety of circumstances that may be presented for 
adjudication. At worst, it is a potential license for the Court to do as it pleases. 
Prior to Article 19 TEU, when no such precise specifi cation for judicial protec-
tion existed in Union law, the Court had held in  UPA  that it was for the national 
courts of the Member States to put procedures in place to ensure eff ective judicial 
review and protection. 182  Th is can be linked with Article 40 TEU and the Court ’ s 
border policing role. Although the treaties do not explain the precise meaning 
of Article 40 TEU, the Court can consider questions regarding its application no 
matter what type of case is before the Court. 

 In  Rosneft  , the Court asserted that Article 40 TEU was not specifi c enough to 
fi nd that it did not have jurisdiction and could therefore be construed as confer-
ring jurisdiction. It explained that while it had jurisdiction to monitor compliance 
under Article 40 TEU, the primary law of the Union  ‘ d[id] not make provision for 
any particular means by which such judicial monitoring is to be carried out ’ . 183  
Moreover, Article 19 TEU served as a basis for the Court to claim that the moni-
toring provision of Article 40 TEU fell  ‘ within the scope of the general jurisdiction 
that Article 19 TEU confers on the Court to ensure that in the interpretation 
and application of the [t]reaties the law is observed ’ . 184  Th us, deriving powers 
under Article 19 TEU, the Court determined that it had jurisdiction to examine 
the CFSP Decision and its compliance with Article 40 TEU. Yet, the monitoring 
provision is not itself an eff ective tool for challenging restrictive measures, thus, the 
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 Rosneft   judgment can be viewed as a continued license for political institutions to 
issue detailed CFSP Decisions for restrictive measures. Given that Article 19 TEU 
is by no means the sole treaty article describing the contours of the Court ’ s func-
tions and jurisdiction, reading too much into Article 19 TEU may prove to be a 
fl aw in its reasoning. 

 In  Rosneft  , the Court also drew in the rule of law and the CFR. One Advocate 
General has said that  ‘ [t]he ground rules [for the Court ’ s jurisdiction] must be 
clearly defi ned in a [Union] governed by the rule of law ’ . 185  Th e formative case of 
 Van Duyn  came about aft er much debate within EU legal circles 186  and is known 
for a number of reasons. 187  However, a lesser-known view is that  Van Duyn  was 
 ‘ essentially concerned with assuring respect for the rule of law ’ . 188  Today, the rule 
of law is built into the structural framework of the Union and is inherent in most 
of its policies. Th is includes CFSP matters, despite the limitations on the Court ’ s 
jurisdiction. 189  Over time, the Court has gradually become more dependent on 
the rule of law, ensuring  ‘ democracy, human rights and constitutions enforced by 
independent judiciaries ’ . 190  Th us, its eagerness to use the rule of law where appro-
priate is not entirely surprising. Th e  Rosneft   judgment referred to the rule of law, 
taking a broad view, noting that the  ‘ very existence of eff ective judicial review 
designed to ensure compliance with provisions of [Union] law is of the essence 
of the rule of law ’ . 191  Th e Court did not have to use the rule of law alone to justify 
its judgment; rather, it invoked the principle as an additional ground to support 
its declaration of jurisdiction. Th e rule of law is an important value in Union law, 
and the Court could deliver more value-laden judgments in the future, given how 
easily it invoked rule of law in  Rosneft  . 

  Rosneft   also centred on whether acts on a CFSP legal basis can be challenged on 
the basis of fundamental rights, a question of Article 47 CFR and whether a right 
to an eff ective remedy applies. Th e incorporation of the CFR into EU primary law 
was a long process, characterised by a complicated debate regarding how to incor-
porate human rights into the EU legal order. Th is road led to concessions on the 
scope of the CFR. For example, in the pre-Lisbon era, primary law was shaped so 
that it  ‘ clearly implie[d] a lack of competence for the Court … to review both acts 
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of the institutions of the Union and implementing measures taken by EU Member 
States for their compatibility with any standard of fundamental rights ’ . 192  Th e 
Treaty of Lisbon changed this, giving the CFR ’ s additional relevance, but limited 
applicability. Th e initial scope of the CFR was addressed in   Å kerberg Fransson , 193  
but its applicability to CFSP matters had yet to be fully and authoritatively deter-
mined by the Court. Article 47 CFR corresponds closely to Article 6(1) ECHR. 
Questions have lingered about whether the preliminary reference procedure can 
be made fully compatible with the guarantees of the Convention, such as that of 
eff ective legal remedies. 194  Article 47 CFR could be construed to mean that any 
court or tribunal may provide  ‘ eff ective remedies ’ . A national court ’ s refusal to 
make a reference to the Court  ‘ should thus be analysed in the light of Article 47 
[CFR] ’ , 195  which would cover all questions of Union law, including CFSP matters. 
However, a direct action before the General Court may suffi  ce to meet the Union ’ s 
fundamental rights obligations under the CFR. In addition to the CFR ’ s text, the 
Court has used the  ‘ Explanations Relating to the [CFR] ’  to help it to interpret the 
true meaning of the CFR ’ s terms, 196  a practice it began in  DEB . 197  

 Th e  Rosneft   case was the fi rst time the Court invoked the CFR in its reason-
ing in a case on CFSP matters. 198  At the time of  Les Verts , the Court had no CFR 
to refer to and had to be creative in fi nding a legal justifi cation for its judgment. 
Th e right of access to a process overseen by a judicial body was established later 
in   Johnston , which held that  ‘ all persons have the right to obtain an eff ective 
remedy in a competent court ’ , 199  thereby meaning an  ‘ eff ective judicial remedy ’ . 200  
Th e  Johnston  principles were subsequently incorporated into EU primary law. 201  
Accordingly, the Court ’ s lack of jurisdiction in CFSP matters since the Treaty of 
Lisbon was  ‘ susceptible for challenge by reference to Article 47 [CFR] ’  202  and the 
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Court fi nally reviewed such a challenge in  Rosneft  . Th is may appear to be contrary 
to the understanding that the Court  ‘ may not rely on the [CFR] so as to expand its 
jurisdiction over areas that the authors of the [t]reaties expressly sought to insulate 
from judicial scrutiny ’ . 203  However, CFSP matters are a fi eld where  ‘ [f]undamental 
rights may now be relied upon as grounds of review ’  more generally. 204  Th ere-
fore, in  Rosneft  , the Court tied CFSP matters more closely to the CFR; and so, this 
connection is likely to persist in all future cases on CFSP matters. 

 If the Court had adopted an approach in  Rosneft   which did not allow for indi-
rect access for individuals aggrieved by acts on a CFSP legal basis, supplementing 
restricted direct access, it would have contributed towards supporting an area of 
Union law where there would be a judicial vacuum. Framed in this line of thought, 
the Court rejecting jurisdiction in  Rosneft   due to it being a preliminary reference 
as opposed to a direct action would be unusual. If the Court cannot answer a case 
on CFSP matters through the preliminary reference procedure, this would under-
mine the whole system of judicial remedies. It could even be said that without 
widespread use and the capabilities of the preliminary reference procedure, to use 
an old description,  ‘ the roof would collapse ’ . 205  An Advocate General has previously 
alluded to how national courts should continue to send cases on CFSP matters to 
the Court, despite the boundaries to its jurisdiction in the area. 206  Th e question of 
whether the doctrine of primacy extends to CFSP matters has not been directly 
broached, 207  but fi nding a lack of jurisdiction of the Court to give a judgment from 
a preliminary reference case could mean the issue of primacy and direct eff ect may 
never make it onto the table. 208   

   5.4.6. Continued Questioning  

 Th e Court ’ s role in external relations expanded when adjudication extended 
beyond international agreements and focused on other factors such as legal basis 
and validity. 209  Th e delimitation of CFSP matters and the recent case law has long 
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been predicted. 210  Just aft er the Treaty of Lisbon came into force, it was predicted 
that the use of CFSP legal bases alongside that of other Union competence, non-
CFSP matters, would raise a number of issues. 211  Th is is notwithstanding the 
relatively small number of cases of constitutional nature on CFSP matters; within 
which there are opportunities for the Court to express itself on CFSP matters. 

 As is evident, the Court has been requested on a number of occasion to rule 
on  ‘ sensitive and very complex ’  cases relating to CFSP matters. 212  It is evident that 
litigation in CFSP matters before the Court falls mainly to quarrels over jurisdic-
tion and competence. Th e Court ’ s decisions have had, or at least attempt to fi nd, 
the middle ground. With national courts in Member States being competent to 
examine CFSP matters guaranteed by Article 274 TFEU, 213  preliminary reference 
cases have inevitably arisen. Th e diffi  culty arises when a discrepancy would arise 
between Union acts conducted on a CFSP legal basis that come into confl ict with 
the domestic laws of Member States. Th e Court has demonstrated a particular level 
of pragmatism that suits the institutional actors as well as its own interests. Th e 
broadening of its jurisdiction in CFSP matters is only occurring where it has been 
essential as the least-worst option from a legal order and uniformity perspective. 

 Th e continued limitation of the Court ’ s jurisdiction in CFSP matters has been 
said to be  ‘ unnecessary and undesirable ’ . 214  Nevertheless, the Court has adopted a 
narrow,  ‘ even retrograde ’  view of new provisions in view of some, 215  particularly 
with regard to respecting the CFSP legal basis in both  Mauritius  and  Tanzania  
judgments. Despite this charge put against the Court, the overall body of case law 
reveals that it is not constrained as to what it may include within their judgments. 
For example, in  H v Council , the Court brought in a Council Decision, unrelated 
to the facts before it, to justify its reasoned outcome. Th e various cases ascribed 
above can point to anomalies that may not necessarily have occurred in the earlier 
days of case law from the Court. 

 Progressively, the Court has seen the number of its cases rise quite consider-
ably, alongside the breadth of issues that are before it on a consistent basis. In 
 Les Verts , the Court said that  ‘ neither [Member States or institutions] can avoid a 
review of the question whether the measures adopted by them are in conformity 
with the basic constitutional charter, the Treaty ’ . 216  On a strict reading of  Les Verts , 
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it can be implied that nothing can escape judicial review in Union law  –  not even 
CFSP matters.   

   5.5. Lingering Questions  

 It is inevitable that some cases come before the Court that do not have CFSP 
matters as their focus, but nonetheless have elements of CFSP matters attached 
to them. 217  In such scenarios, it is thus obliged to interpret the element touching 
upon CFSP matters. 218  In  Rosneft  , the Court had to declare jurisdiction to prevent 
national courts from invoking the  acte clair  doctrine in cases where, as the Court 
saw it, there may have been no recourse to the Court if they incorrectly applied 
such a doctrine. For otherwise, a consequentialist line of thinking, would allow for 
varying interpretations to evolve at diff erent national courts, without the possibil-
ity for the Court to clarify the law. In this line of thinking, there are a number of 
outstanding issues with respect to CFSP matters that overlap with the jurisdiction 
of the Court that have yet to be fully addressed. Each will be discussed in turn. 

   5.5.1. Primacy  

 Primacy exists to ensure that EU legal actions are applicable in national law. It 
dictates that it is national courts and other related national bodies that disapply 
national laws of Member States when they are in confl ict with Union law. Primacy, 
as a constitutional principle, never formally made it into the Union ’ s primary law 
as a specifi c textual element, 219  despite being contained in a specifi c Declaration 
annexed to the treaties. 220  It can even be said that the formal absence of primacy in 
the treaties is meant to preserve some level of national constitutional identity for 
the superior courts of Member States. 221  

 Despite no primacy clause in the treaties, there continues to be lingering ques-
tions over the true scope of primacy over CFSP matters, despite the doctrine 
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being one of the early emanating canons of Union law. Th e European constitu-
tional system has been careful when declaring which principles do or do not apply 
to selective areas. More generally, however, the treaties have still not handled or 
attempted to address the issue of primacy of CFSP matters. 222  When the Treaty 
of Lisbon put an end to the pillar structure, it might have been assumed that the 
principle of primacy of Union law would stretch beyond the former fi rst pillar 
areas and begin to cover what were formerly the second and third pillars. Yet, such 
an assertion is false. Although the pillar structure was formally abandoned, CFSP 
matters remained an area with special decision-making rules. 223  

 As pronounced by the Court as far back as  Costa v ENEL , in that  ‘ the 
[t]reaty … could not … be overridden by domestic legal provisions ’ , 224  the application 
of primacy to CFSP matters is nonetheless not entirely clear. Th is is given there 
is no case law to look to, 225  despite the very concept of primacy being re-stated 
by the Court repeatedly. 226  Primacy functions well due to the existence of the 
preliminary reference procedure. In CFSP matters, however, prior to  Rosneft  , was 
a perilous situation. Having national courts disapply national law  –  the implemen-
tation of CFSP matters in a domestic legal order  –  without any level of certainty 
whether the national law actually is in confl ict with Union law, was an unjustifi able 
 situation. 227  Primacy may not have applied to all CFSP Decisions because questions 
on CFSP matters could previously not be sent to the Court through a preliminary 
 reference. 228  Th e Court confi rmed in  Rosneft   that the right of a national court to 
have its questions answered eclipses the incongruities of the treaties on the Court 
not having full jurisdiction. Th e opportunity was thus given to the Court, and it 
swift ly made full use of the circumstances to rectify one such ambiguity, whilst 
leaving aside the issue of primacy. 

 Th is is an important matter that hinges on a question of competence. 
Article 2(4) TFEU states  ‘ [t]he Union shall have competence, in accordance with 
the provisions of the [TEU], to defi ne and implement a common foreign and 
security policy ’ , but does not strictly apportion it the exclusive, shared, or support-
ing competence defi ned in Articles 3 – 6 TFEU. Although it is diffi  cult to pin a 
label on CFSP matters, it has to fi t somewhere in the spectrum of competence. 
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For CFSP matters, competence is non-pre-emptive, 229  in a shared manner. Th us, 
while Member State actions implementing their own foreign policy can run 
concurrently to Union actions, 230  the principle of sincere cooperation applies, 
covering both CFSP matters and non-CFSP matters within external relations. 231  
Article 24(3) TEU obliges Members States to act in their individual capacities in 
such a manner that they  ‘ shall support the Union ’ s external and security policy 
actively and unreservedly in a spirit of loyalty and mutual solidarity and shall 
comply with the Union ’ s action in this area ’ . 232  However, that is not substitute for a 
clear assertion of the primacy of CFSP matters. 

 Before the Court ’ s judgment in  Rosneft  , it would be left  to national courts to deal 
with the primacy of CFSP legal acts and national law, with no possibility for the 
Court to clarify. Th e consequence of this would be that national courts could inter-
pret primacy the same way they interpret international law generally, 233  diff ering 
from the way the Court might interpret it. If the various national courts adjudi-
cate diff erently on whether to apply the doctrine of primacy, this would not bode 
well for a coherent EU legal order. With  Rosneft  , the Court now has  jurisdiction 
to declare the primacy of CFSP Decisions over national law, if so asked. Both the 
Declaration annexed to the treaties, and the Opinion of the Council Legal Service 
cited within it, 234  do not contain any reservation in respect of CFSP matters. 235  
Th us, it is possible to draw the understanding that given the absence of such quali-
fi cation, the primacy of CFSP matters over national law is understood to exist. 

 It remains to be seen how far the Court will go in extending the primacy of an 
act on a CFSP legal basis over national law, although recent jurisprudence gives 



184 Th e Court of Justice and the Common Foreign and Security Policy

  236    Opinion 2/13, ECLI:EU:C:2014:2454 ( ‘  Accession of the European Union to the European Conven-
tion for the Protection of Human Rights  ’ ), para 167.  
  237          Eileen   Denza   ,  ‘  Lines in the Sand :  Between Common Foreign Policy and Single Foreign Policy  ’   in 
    Takis   Tridimas    and    Paolisa   Nebbia    (eds),   European Union Law for the Twenty-First Century: Rethinking 
the New Legal Order  –  Volume 1: Constitutional and Public Law, External Relations   ( Hart Publishing , 
 2004 )  p 269   .   
  238     ‘ Report of the Court of Justice on Certain Aspects of the Application of the Treaty on European 
Union ’  (Court of Justice of the European Communities 1995).  
  239    Barring an honourable exception. O ’ Leary (n 118) p 366.  
  240    Opinion 2/94, ECLI:EU:C:1996:140 ( ‘  Accession by the Community to the European Convention for 
the Protection of Human Rights and Fundamental Freedoms  ’ ).  
  241    Council of Europe and European Commission (n 119).  
  242    For a fuller account of the Opinion procedure before the Court, see, Butler,  ‘ Pre-Ratifi cation Judi-
cial Review of International Agreements to Be Concluded by the European Union ’  (n 120).  
  243    Opinion 2/13, ECLI:EU:C:2014:2454 ( ‘  Accession of the European Union to the European Conven-
tion for the Protection of Human Rights  ’ ), para 251.  

some indication. For example, in  Opinion 2/13 , the Court said that primacy is one 
of the  ‘ essential characteristics [that] have given rise to a structured network of 
principles, rules and mutually interdependent legal relations ’ . 236  Yet such a proc-
lamation of primacy of CFSP matters over national acts would be a  ‘ signifi cant 
shift  in the balance of power ’ . 237  However, with such a view, a contrary argument 
can be made. Given the treaties are otherwise rather descriptive with regard to 
CFSP matters, and that they contain no text or language on the non-applicability 
of primacy in CFSP matters, it is therefore perfectly conceivable that primacy 
of CFSP legal acts over national law is the most logical outline. Primacy is not 
expressly excluded, and therefore, could be found to apply.  

   5.5.2. Scope of the Opinion Procedure  

 Elsewhere, the (attempted) accession of the Union to the ECHR has stirred up 
questions about the Court ’ s jurisdiction in CFSP matters. Th e Court has previously 
stated that the Opinion procedure contained within Article 218(11) TFEU has its 
limits. In  obiter dicta , it has asked  ‘ whether it would be appropriate to remove to 
the judicial arena disputes which could just as satisfactorily be settled at a political 
level ’ . 238  Given that CFSP matters were still new to the EU legal order at the time 
of the fi rst attempt to accede to the ECHR, they featured little in the discussion. 239  
When an Opinion was requested, the Court in  Opinion 2/94  dealt accession a swift  
blow by fi nding the EU had no competence to accede, 240  therefore there was no 
need to address issues related to CFSP matters. 

 It was not until many years later that accession was attempted again, this time 
with the support of Article 6(2) TEU and discussions leading to a DAA. 241  Again, 
an Opinion of the Court was requested under Article 218(11) TFEU. 242  Th e Court 
in  Opinion 2/13  claimed it had  ‘ not yet had the opportunity to defi ne the extent 
to which its jurisdiction is limited in CFSP matters ’ . 243  Yet for the purposes of 
EU accession to the ECHR, it said  ‘ it is suffi  cient to declare that, as [Union] law 
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now stands, certain acts adopted in the context of the CFSP fall outside the ambit 
of judicial review by the Court of Justice ’ . 244  One of the charges the Court opened 
itself up to on CFSP matters was that it interpreted its own jurisdiction over them 
rather rigidly. Remarkably, its narrow and unspecifi c proclamation over its juris-
diction in  Opinion 2/13  can be seen against the backdrop that it examined the 
DAA anyway. 245  

 Yet, whilst  Opinion 2/13  dealt with CFSP matters, which were important 
grounds for why the Court ultimately found the DAA incompatible with the 
treaties, that opens up wider questions about relevant legal actors requesting an 
Opinion when an international agreement, based upon a CFSP legal basis, could 
be brought before the Court for questions of its compatibility. Article 218 TFEU 
as a whole encompasses the procedure for the conclusion of international agree-
ments more generally, be it based on a CFSP legal basis or a non-CFSP legal basis. 
Th erefore, it must be assumed the Opinion procedure covers an international 
agreement proposed to be concluded on a CFSP legal basis. However, the issue 
here is a practical one, given that when a CFSP legal basis is used for an interna-
tional agreement, it is usually only the Council that is involved in the opening, 
negotiation, and conclusion of such an agreement. Th e Council only has to notify 
other institutions aft er an international agreement has entered into force. Th e 
clearest examples of this reality were in both the  Mauritius  and  Tanzania  cases. 246  
In such circumstances, the other legal actors with suffi  cient legal standing, such as 
the Commission and the Parliament, did not even have the possibility to refer such 
a draft  international agreement to the Court for an Opinion in an  ex ante  fashion. 
Rather, therefore, as a matter of practice, only  ex post  cases appear to be possible 
for draft  international agreements to be concluded on a CFSP legal basis.  

   5.5.3. Damages  

 Th e very existence of damages as a legal remedy within the sphere of Union law 
has had immense eff ect. Yet, the issue of damages in CFSP matters is not clear. 
By their very nature, damages aff ect actors ’  behaviour with respect to obligations 
that stem from Union law. CFSP matters and its constitutional structure set the 
requirements and threshold to be met before damages apply which, in practice, is 
very high. Th e Court has shown restraint by shying away from pronouncements 
on how the lawfulness of Union actions is compatible with international law. 247  
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However, there is much more scope for actions for damages when the Union has 
not followed its own internal law. 

 Article 268 TFEU and Article 340 TFEU govern damages and the contrac-
tual liability of the Union. 248  It could be interpreted that allowances for damages 
brought against the Union exist for whatever kind of action. 249  However, the extent 
to which this applies to CFSP matters is unclear given the limited jurisdiction of 
the Court. Th is reveals a void in the system of judicial protection provided by 
the treaties. Given how CFSP matters are implemented in practice, the role that 
Member States play, given their potential involvement in actions on a CFSP legal 
basis, must be considered. Liability for unlawful actions can be shared between 
the Union and Member States, 250  but the role of the Court is starkly diff erent from 
the role played by national courts, as national authorities could only apportion 
damages attributed by Member State actions. 

 Th e General Court has to date taken a narrow view as regards the potential 
for damages in CFSP matters. 251  Whilst being awarded damages may be possible, 
applicants have not had much success to date. 252  In  Georgias and Others , 253  the 
General Court in a case on CFSP matters linked the settled case law on damages. 
It stated that if any of the settled condition for damages is not met, 254  then  ‘ the 
action must be dismissed in its entirety ’ , and thus, other matters do not need to be 
considered by the General Court. Furthermore, in  Jannatian , the General Court 
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held that, in light of the provisions on CFSP matters in the treaties,  ‘ a claim seeking 
compensation for the damage allegedly suff ered as a result of the adoption of an 
act relating to [CFSP matters] falls outside the jurisdiction of the Court ’ . 255  Th is is 
due to Article 275 TFEU, second paragraph, stating the treaties  ‘ do[] not give the 
Court … jurisdiction to hear or determine any kind of claim for compensation ’ . 256  

 However, the question of how damages might be applicable because of acts on 
a CFSP legal basis, besides restrictive measures, for example, as a result of CSDP 
missions and so forth, remains open, but will eventually need to be addressed. 
Th ere is an understanding in some quarters that the Court could not adjudicate on 
damages for CSDP missions. 257  Th is is particularly troubling, given that military 
missions, one type of CSDP missions, is where violations of human rights can 
occur. Th e entire realm of CFSP matters is an area where  ‘ the most serious infrac-
tions of values are liable to occur ’ . 258  In such a scenario, it is likely that jurisdiction 
to rule will have to be settled before the Court addresses the substance of a ques-
tion of damages. 

 Damages can be tied to fundamental rights, which are also protected by the 
primary law of the Union. Actions for damages have not always been found 
admissible, particularly if they have been disguised as an action for annulment. 259  
Individuals could be aff ected by EU activity of an operational capacity by actions 
that are formulated upon a CFSP legal basis, 260  for instance, if errors in CFSP Deci-
sions are copied into EU measures, such as non-CFSP legal acts. Th e Union may 
be sued in damages actions on the basis of a non-CFSP Regulation, adopted on an 
Article 215 TFEU legal basis. Bringing such an action based on Article 340 TFEU 
to the non-CFSP Regulation may mean, in turn, that the CFSP Decision directed 
at an addressee does not need to be determined at length. 

 Th e unimplemented Constitutional Treaty would have led to the further devel-
opment of the law on CFSP matters, yet it still would not have resolved the issue of 
damages. 261  Th e foreseen lack of damages available in CFSP matters is comparable 
to how, in the old pillar system, it stood alongside the third pillar, another area 
in which damages did not apply. It was not for a lack of trying however, as the 
Court affi  rmed in both  Gestoras  and  Segi  that it lacked this jurisdiction. 262  
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However, the Treaty of Lisbon changed this and was seen as a  ‘ great step forward ’ , 263  
with the third pillar fully absorbed into the Union ’ s system of judicial protection. 
Yet the manner in which damages are applicable to CFSP matters, the former 
second pillar, remains unclear. 

 Despite the exercise of jurisdiction by the Court in cases like  Rosneft  , it appears 
that actions for damages coming within the remit of the Court on purely CFSP 
matters is not going to be entertained by the Court. A more formative manner 
would be a formal amendment of the treaties would be needed for such an exten-
sion, if desired. Th e Court could have addressed damages in  Opinion 2/13 , given 
that one of the intervening Member States claimed that, by their reading of the 
treaties, the Court did not have the applied jurisdiction  ‘ to rule on claims in non-
contractual liability in which compensation is sought for damage resulting from a 
CFSP act or measure ’ . 264  Yet the Court chose not to address the matter, and it thus 
remains to be settled.  

   5.5.4. Staffi  ng  

 Th e issue of staffi  ng in CSDP missions, or in other bodies established on a CFSP 
legal basis, is another area where the extent of the Court ’ s jurisdiction has yet to 
be fully clarifi ed. Th e jurisdiction of the Court in staff -related questions and its 
relationship with CFSP matters may appear to be trivial, but they are immensely 
important for the overall special character of CFSP matters.  H v Council  concerned 
the Court ’ s ability to render judgment in a staffi  ng case with respect to a CSDP 
mission. Such discussion feeds into a broader determination of how the Court 
can be involved in the operation of the EEAS. 265  At its very basis, it could be asked 
whether staffi  ng matters escape the Court ’ s protection given a CFSP legal basis, 
and thus, fall into the jurisdictional carve-out; or whether staffi  ng matters merely 
constitute a normal matter falling within the scope of judicial review. 

 What the Court did in  H v Council  was to equate the staffi  ng arrangements in 
the EDA, 266  in which it was specifi cally conferred staffi  ng jurisdiction by a CFSP 
Decision to a CSDP mission founded upon a CFSP legal basis. Th e implications of 
the judgment appear to have escaped the attention of the General Court when it 
gave an order in  Jenkinson  shortly aft er. 267  However, beyond  H v Council , there has 
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also been the  KF v SatCen  case involving a challenge to an internal staffi  ng action 
by the European Union Satellite Centre (SatCen), 268  which was founded upon a 
CFSP legal basis. 269  As an EU agency, with a legacy of being incorporated within 
the WEU, its tasks have been to support the Union and its Member States in  ‘ prod-
ucts and services based on exploiting space assets and collateral data, including 
satellite imagery and aerial imagery, and related services ’ . 

 Th e applicant in their pleading drew a distinction between matters of foreign 
policy that comes under a CFSP legal basis and, within that same legal basis, 
matters that are  ‘ purely administrative and relate to staff  management ’ . 270  Th us, 
the applicant ’ s argument was that the curtailment of the EU judiciary ’ s jurisdiction 
with respect to CFSP matters only concerned political and strategic matters. More-
over, given that the applicant had no means of alleviation before a national court 
of any description, 271  failing to assert jurisdiction would deprive the  applicant of 
judicial protection. By contrast, SatCen as the defendant claimed that the treaties 
did not contain any explicit provisions giving jurisdiction to the EU judiciary over 
staff  disputes between it and its staff . In absence of this, Article 263(5) TFEU 272  
allows alternative means of dispute settlement; SatCen claimed that its own 
Appeal Board was competent to rule on disputes, as per Article 28(6) of its Staff  
Regulations, 273  and thus possess exclusive jurisdiction, 274  therefore, excluding the 
General Court. 

 At fi rst glance, the issue dealt with by the Court previously in  H v Council  
appeared relevant to  KF v SatCen . However, the factual circumstances diff ered, 
as did the law. Whilst Article 11(6) of the CFSP Decision on the EDA specifi -
cally granted the Court jurisdiction, as utilised in  H v Council  over EDA staffi  ng 
disputes, 275  no such jurisdiction was explicitly conferred upon the Court in the 
SatCen staffi  ng arrangements, 276  or by its predecessors. 277  Th e facts of  H v Council  
concerned a seconded expert to the mission established on a CFSP legal basis. 



190 Th e Court of Justice and the Common Foreign and Security Policy

  278       Case T-286/15,    KF v European Union Satellite Centre (SatCen)  ,  ECLI:EU:T:2018:718   , para 78.  
  279       Case C-455/14 P,    H v Council  ,  ECLI:EU:C:2016:569  .   
  280       Case T-286/15,    KF v European Union Satellite Centre (SatCen)  ,  ECLI:EU:T:2018:718   , para 83.  
  281    Th e General Court here invoked, as support,    Case C - 72/15,    Rosneft  Oil Company OJSC v. Her 
Majesty ’ s Treasury, Th e Secretary of State for Business, Innovation and Skills, Th e Financial Conduct 
Authority  ,  ECLI:EU:C:2017:236  .   
  282       Case T-286/15,    KF v European Union Satellite Centre (SatCen)  ,  ECLI:EU:T:2018:718   , para 91.  
  283    Ibid. para 95. Th e General Court invoked an analogous situation with respect to the  European 
Investment Bank (EIB), implying bodies of all kinds with CFSP matters are not unique.    Case 
T-192/99,    Roderick Dunnett, Th omas Hackett and Mateo Turr ó  Calvet v European Investment Bank  , 
 ECLI:EU:T:2001:72   , para 54.  
  284    L 188/73. Council Decision 2014/401/CFSP of 26 June 2014 (n 269).  
  285    Article 8(3):  ‘ Th e need for secondment of staff  to SATCEN shall be determined by the Board in 
consultation with the Director of SATCEN. In agreement with the Director, experts from Member 
States and offi  cials from the EEAS, Union institutions agencies or bodies may be seconded to SATCEN 
for an agreed period, either to posts within SATCEN ’ s organisational structure and/or for specifi c tasks 
and projects. ’   
  286    To cite one illustration of the General Court and the European Central Bank (ECB),    Case T-333/99,  
  X v European Central Bank  ,  ECLI:EU:T:2001:251   , para 40.  

By contrast, the matter in  KF v SatCen  was an individual employed as contract 
staff , albeit in the position of Head of the Administrative Division of the agency. 
Accordingly, direct transposition was not possible; 278  however, it would be highly 
infl uential in determining jurisdiction. 

 Despite the distinction, the General Court launched a full-throated defence 
of the Court ’ s  H v Council  judgment, 279  noting that  ‘ the fact that the contested 
decisions fall within the framework of the function of a body operating in the 
fi eld of … CFSP [matters] cannot, in itself, mean that the EU judicature lacks juris-
diction to rule on this dispute ’ . 280  Moreover, given how Article 24(1) TEU and 
Article 275 TFEU derogations are to be interpreted narrowly and that Article 47 
CFR supports this view. 281  the General Court determined the actions in question 
were those  ‘ purely acts of staff  management ’ , 282  so the dispute was  ‘ comparable 
to disputes between an institution, body, offi  ce of agency of the [EU] which are 
not covered by … CFSP [matters] … which may be brought before the EU judica-
ture under Article 270 TFEU ’ . 283  Th e General Court justifi ed including contract 
staff  within the scope of its jurisdiction to exercise judicial review because of an 
anomaly in the existing establishing decision of SatCen. 284  Namely, Article 8(3) 
provided for seconded offi  cials to be within the jurisdiction of the EU judiciary, 285  
but not contract staff . 

 In a consequentialist reading, if the General Court had found otherwise, it 
would have left  staff  in diff erent Union off shoots falling with the scope of CFSP 
matters treated diff erently, leading to divergent and inconsistent case law, which 
would ultimately have to be rectifi ed. Given the General Court had prior juris-
diction with respect to staff  of EU institutions and equal treatment, 286  it saw no 
distinction here, and thus, exercised jurisdiction accordingly, despite the absence 
of an affi  rmative legal basis to do so. In light of the increasing size and capabili-
ties of CSDP missions, staffi  ng issues are likely to continue to arise, as will the 
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legal complexity of the jurisdiction of the Court. In response to piracy off  the east 
African coast, the Union launched Operation Atalanta (EUNAVFOR) in 2008 to 
combat such activity 287  and to protect core European interests and support third 
states in such endeavours. It subsequently launched its second naval mission, 
Operation Sophia (EUNAVFOR Med) in 2015, 288  in response to irregular migrants 
crossing the Mediterranean. Such large-scale CSDP missions reveal staffi  ng issues 
that may in turn end up before the Union ’ s judiciary where its jurisdiction to rule 
will be questioned once again.  

   5.5.5. Infringements  

 Infringement actions by Member States for failure to comply with CFSP legal 
acts do not lie within the ambit of the Court ’ s jurisdiction. 289  Generally speaking, 
infringements of Union law may be initiated at both the Union level 290  and by 
other Member States, 291  but the Commission has a specifi c role in CFSP matters 
that is  ‘ defi ned by the [t]reaties ’ , as per Article 24 TEU. 292  Th erefore, implementa-
tion of CFSP matters at national level cannot be brought before the Court through 
an infringement action by the Commission. 

 Th e lack of infringement proceedings in CFSP matters is also under-
lined with regard to the duty of sincere cooperation that is applicable with 
Article 24(3) TEU, third paragraph, stating that  ‘ [t]he Council and the High Repre-
sentative shall ensure compliance with these principles ’  and not the Commission 
or the Court. Moreover, Article 260(3) TFEU implies that infringements brought 
to the Court are to be of a legislative nature. Accordingly, given CFSP legal acts are 
non-legislative, which underlines that CFSP matters are exempt from infringement 
actions by the Commission. By contrast, a Member State failing to fulfi l its obliga-
tions fl owing from a CFSP Decision would be rare, given that the vast majority of 
decisions must be taken unanimously. Th at, however, does not rule out the possi-
bility for inter-state litigation in CFSP matters taken upon Article 259 TFEU, for 
this refers to obligations arising under Union law, and not merely EU legislation. 293   
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of Justice to rule on such actions. In the same circumstances, the Court of Justice may also decide to 
stay the proceedings before it; in that event, the proceedings before the General Court shall continue. ’   

   5.5.6. Forum Non Conveniens  

 Forum shopping, in legal terms, can be classifi ed as selecting the best avenue for 
seeking adjudication with the intent being that it would reach a desired result 
favourable to the applicant. It is akin to cherry picking, and could be a new devel-
opment in CFSP matters because of the  Rosneft   judgment and the Court ’ s assertion 
of jurisdiction for challenges of a CFSP Decision through a preliminary reference. 
Whilst  Rosneft   has had the eff ect that cases on CFSP matters can reach the EU judi-
ciary two ways  –  both through direct actions and preliminary references  –  there 
are still distinctions to draw. 

 As put by the General Court,  ‘ the legal basis of the action for annulment, 
namely Article 263 TFEU, diff er[s] from those of a [preliminary reference] intro-
duced by Article 267 TFEU ’  with respect to CFSP matters, 294  principally due to the 
fact-fi nding work that the General Court does. Furthermore,  ‘ the conditions 
relating to the cause of action and subject matter of the [current] dispute cannot 
be regarded as being fulfi lled … for the purpose of a fi nding that the authority of 
 res judicata  attaches to the [ Rosneft  ] judgment ’ . 295  Th is, in eff ect, is the General 
Court trying to ensure that the potential ramifi cation of  Rosneft  , that cases on 
CFSP matters would be more speedily heard through the preliminary reference 
procedure, is off set by ensuring the General Court has a continued role in restric-
tive measures cases. 296  

 Restrictive measures, given their CFSP legal basis, take up a substantial portion 
of its docket, with parties traditionally bringing actions to the General Court 
under Article 263 TFEU. 297  Th e litigant in  Rosneft   brought a case to the General 
Court, 298  in conjunction with a case before a national court. Nothing in primary 
law or the Court ’ s own internal rules of procedure prevents or even discour-
ages this from occurring. An issue therefore arises as to how judicial review of 
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CFSP matters works when a preliminary reference is made under Article 267 TFEU 
by a national court to the Court of Justice while a direct action on the same matter 
is before the General Court under Article 263 TFEU. Both procedures, preliminary 
references and direct actions, accomplish similar objectives, ensuring eff ective 
judicial protection. However, for judicial protection to work eff ectively, only one 
route to a judicial remedy is needed. 

 In  Brahim Samba Diouf , the Court stated that  ‘ [t]he principle of eff ective judi-
cial protection aff ords an individual a right of access to a court or tribunal but 
not to a number of levels of jurisdiction ’ . 299  Th e  forum non conveniens  doctrine, 
a  ‘ judge-made concept ’  300  according to which a judicial body may decide it will 
not exercise jurisdiction over a matter, means that another judicial forum may be 
the more appropriate venue for answering certain questions. Th e Court in  Rosneft   
might have wanted to invoke the  forum non conveniens  principle whereby the 
General Court would be designated the better court for dealing with the substance 
of the challenged restrictive measure. Yet, it did not do so. Th e Court had previ-
ously addressed the  forum non conveniens  issue head on, albeit in a diff erent 
context. In  Owusu , 301  the Court held that Member States must accept jurisdiction 
in certain cases to ensure legal uniformity across the Member States. 302  However, 
given that the questions in  Rosneft   arrived at the Court from a national court 
through the preliminary reference procedure, an invocation of the  forum non 
conveniens  doctrine would have been unsuitable. Th is fi nding is in stark contrast 
to a prior case on CFSP matters,  H v Council , 303  an appeal from the General Court 
in which, once the Court had established the jurisdiction of the EU courts, it sent 
the case back to the General Court for adjudication on the merits. 304   H v Council  
therefore confi rms that the EU courts are the proper forum for judicial review in 
CFSP matters, and not national courts. 

 Th e fact that the  Rosneft   judgment favoured a preliminary reference over a 
direct action is consequential because it may relieve the General Court of some 
of its caseload. Th is is particularly remarkable because there are  ‘ good arguments 
supporting the view that the preliminary [reference] procedure does not off er an 
equivalent alternative to a direct action before the EU courts ’ . 305  Th ese arguments 
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include the fact that an entity subject to restrictive measures goes on an indirect 
path to the Court via a national court; and the preliminary reference follows a 
longer (albeit faster) procedural road to a legal remedy than a direct action. Given 
the very nature of the preliminary reference procedure, it has been argued that 
preliminary references may never come before the General Court because the 
procedure  ‘ cannot logically operate with a hierarchical [Union] judicial system 
tuned to eventually produce two such authoritative pronouncements ’ . 306  Th us, 
 Rosneft   may prompt targets of EU restrictive measures to forum-shop, in that 
fi rstly, they may bring a direct action to the General Court; and, secondly, for 
speedier results, simultaneously lodge a complaint before a national court and seek 
a referral to the Court. 

 Such forum shopping could lead to circumvention of time limits for bring-
ing cases. While the validity of Union law measures can be challenged through 
any means that a question reaches the Court, procedural distinctions apply. 
For example, direct actions for annulment under Article 263 TFEU must be brought 
within two months 307  while preliminary references under Article 267 TFEU have 
no prescribed time limit. Th eoretically, the unlimited period provided to appli-
cants under the preliminary reference procedure may threaten the limitation that 
applies under the direct action procedure. One month aft er the applicant in  Rosneft   
fi led a direct action with the General Court, it separately brought a lawsuit before a 
national court. 308  Th is could be seen as an attempt to  de facto  extend the time limit 
applicants face under the  TWD  doctrine, 309  which prevents cases coming under 
a preliminary reference aft er the specifi ed period that is set down for actors with 
suffi  cient  locus standi  to bring a direct action. As the Court explained, this would 
 ‘ in eff ect enable the person concerned to overcome the defi nitive nature which the 
decision assumes as against that person once the time-limit for bringing an action 
has expired ’ . 310  Th e  TWD  doctrine was not directly addressed in  Rosneft  , but the 
Court did affi  rm that the applicant had standing to challenge the measure before 
the General Court. 311  In another recent restrictive measures case, however, in 
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 A and Others , the Court confi rmed that the  TWD  doctrine should not be abused 
when there are multiple ways to challenge a legal act. 312  

 With the jurisdiction in cases on CFSP matters through the preliminary refer-
ence procedure and the possibility of forum shopping between the Court and the 
General Court, there is the possibility that forum shopping in restrictive meas-
ures cases could emerge, and therein lies the potential for the role of the General 
Court in direct actions in restrictive measures cases to be undermined. Forum 
 shopping is not new in Union law in a horizontal sense as the issue potentially 
arose as a result of the  Masterfoods  case. 313  However, forum shopping between 
diff erent national courts in Member States never materialised. 314  Forum shopping 
on a vertical level because of  Rosneft   is much more problematic. Litigants, if they 
have the option, choose their battleground based on a number of factors, includ-
ing the ability to plead a case in their favour, but also the timeframe that a court or 
tribunal needs to render a decision. Th is is not to say that the litigant in  Rosneft   was 
necessarily forum shopping, but rather that the judgment has potentially set the 
stage for future cases. Going forward, an individual chamber of the General Court 
handling a case can take a decision to stay proceedings, allowing the Court to deal 
with a preliminary reference case on its docket fi rst. Th erefore, a scenario could 
develop in which the Court, in a future  Rosneft  -esque case, might prefer to dismiss 
it or, alternatively, encourage parties to take a direct action to the General Court. 

 Pre-Lisbon, the avenues for challenging the Union ’ s restrictive measures 
through a preliminary reference were also dealt with in  Segi , 315  challenging a 
Common Position. Aft er that judgment, similar concerns about forum shopping 
arose. Th ere the question was whether national courts should hear cases brought 
by legal entities subject of restrictive measures determined by their residence or 
by their citizenship, 316  if they were even Union citizens at all. However, this issue 
never arose given the abolition of Common Positions by the Treaty of Lisbon 
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shortly thereaft er. Th e possibility of forum shopping has the potential to deprive 
the General Court of a sizeable portion of its docket. It remains to be seen if and 
how forum shopping will manifest itself in future cases on CFSP matters, includ-
ing restrictive measures.  

   5.5.7. Th e Role of National Courts  

 Th ere is a broad understanding that judicial power within the Union is to encom-
pass not just the EU courts, but also the national courts within EU Member 
States. 317  Th e monopolistic reading of the Court ’ s continued assertion of ultimate 
interpretation has been claimed to have little textual support. 318  However, that is 
what has happened. It has long been held, since  Foto-Frost , 319  that only the Court 
itself, and not national courts, can invalidate Union law. In light of the  Rosneft   
judgment, it has been advocated that  Foto-Frost  be revisited, and adjusted, to take 
into account the curtailed jurisdiction of the Court. 320  Th is would be an abnor-
mal route for the Court to follow, given that when  Foto-Frost  was decided, the 
Court had less jurisdiction than it does in the post-Lisbon world. Th e  Foto-Frost  
doctrine has worked well up to now, and the Court has not seen fi t for it to be 
revisited. Arguably, chipping away at the  Foto-Frost  doctrine would have the 
potential for it to be undermined altogether. 

 Although national courts are crucial to the eff ective functioning of the EU legal 
order, they are largely invisible in the text of the treaties. Th e  Les Verts  doctrine 321  
of a  complete  system of legal remedies and procedures in the EU legal order can 
be interpreted to mean that a single entity, the Court, cannot be single-handedly 
responsible for judicial remedies. A  complete  system, instead, comes from the 
notion that multiple actors can provide legal remedies, guaranteeing a role for 
national courts. Th e EU ’ s judicial architecture is decentralised, generating dialogue 
between the courts of all kinds, at both appellate and fi rst-instance levels in the 
Member States. Th e decentralisation of the EU judicial system imposes widespread 
obligations. For example, national courts ’  failure to comply with  ‘ the mandate of 
[Article 267 TFEU  –  the preliminary reference procedure] is of course itself a 
treaty violation ’  322  and thus, they too fi t into the  Les Verts  doctrine. National courts 
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are already strongholds when it comes to providing eff ective remedies. Colloqui-
ally put,  ‘ the torch … has been passed on to them ’  323  and they too give eff ect to 
Union law and are therefore jointly responsible for ensuring judicial protection. 
If, hypothetically, the Court did not undertake judicial review of CFSP legal acts, 
what forum would there be for judicial review of CFSP matters ?  Th e apparent 
answer would be the national courts. Within the EU legal order, national courts 
retain certain powers, and the enforcement of Union law is  ‘ in principle [left ] to 
the national courts ’ . 324  Yet, national courts cannot do what the Court does, namely, 
authoritatively interpret or invalidate Union law. 

 Th e retention of power by the national courts poses inherent problems for the 
EU legal order. In  Busseni , 325  the Court declared that  ‘ [i]t would … be contrary to 
the objectives and the coherence of the [t]reaties ’  if some Union treaties had the 
Court as their ultimate arbiter, 326  but the European Coal and Steel Community 
Treaty (ECSC) had no such arbiter. Such a division would result in a situation 
in which powers  ‘ were to be retained exclusively by the various national courts, 
whose interpretations might diff er ’ , 327  preventing the uniform interpretation 
of Union law. In addition, the practical result of the  Segi  judgment was that if a 
national court was unsure about the validity of an EU legal act with respect to 
restrictive measures, it could make a preliminary reference, 328  even though the 
text of the treaties at the time did not provide for preliminary references explicitly. 

 Given that  Segi  was resolved a decade before  Rosneft  , it is puzzling why it 
took so long for the jurisdictional questions in cases on CFSP matters based on a 
preliminary reference to be answered. One possible answer is the fact that CFSP 
legal acts have not always been  ‘ suffi  ciently clear and precise ’ , 329  in comparison 
to other EU legal acts. Notwithstanding the prominence of national courts in 
ensuring that Union law functions eff ectively, one could read  Rosneft   to mean 
that national courts were  ‘ dismissed ’  from the task of providing suffi  cient judicial 
protection. 330  Th e Court labelled national courts as  ‘  “ ordinary ”  courts within the 
[EU] legal order ’ . 331  Th is status in turn begs the question of whether national courts 
are servants of Union law, with the Court as the master of Union law. Th e role of 
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national courts has been fi xed since  Foto-Frost , 332  when national courts, whatever 
their stature, were duly informed that their powers did not extend to invalidating 
Union law. Even as early as the 1960s, before  Foto-Frost  confi rmed the situation, it 
was understood that  ‘ [t]he Court alone can invalidate illegal acts ’  of the Union. 333  
Given that the contemporary Article 344 TFEU provides that  ‘ Member States 
undertake not to submit a dispute concerning the interpretation or application of 
the [t]reaties to any method of settlement other than those provided for therein ’ , it 
could be read that the Court is the only body to resolve CFSP matters. 

 National courts could be seen as mere supporters of the EU legal order, without 
any meaningful role in decision-making once a preliminary reference has returned 
to them. Th at is not to say the Court had or has abandoned national courts; 
indeed, quite the opposite. Th e Court championed the role of national courts in 
 Opinion 1/09  when it stated that  ‘ the tasks attributed to the national courts and 
to the Court of Justice respectively are indispensable to the preservation of the 
very nature of the law established by the [t]reaties ’ . 334  Furthermore, it stated 
that the preliminary reference procedure is  ‘ essential for the preservation of the 
[Union] character of the law established by the [t]reaties ’ . 335  Whatever the implica-
tions stemming from  Rosneft  , they ultimately came at the cost of preserving the 
 functioning and eff ectiveness of Article 267 TFEU. 

 Th e uniformity of Union law can  ‘ be frustrated ’  by national courts, 336  particu-
larly if they act in a manner that undermines Union law. In addition, there are 
limits to the eff ectiveness of national courts under Union law, and it may be pref-
erable in many instances to have issues solved by an EU court. As one well-cited 
Advocate General Opinion noted,  ‘ proceedings before national courts are not, 
however, capable of guaranteeing that individuals seeking to challenge the validity 
of [Union] measures are granted fully eff ective judicial protection ’ . 337  To prevent 
any lack of judicial cooperation from hindering the eff ective functioning of the 
EU legal order, dialogue, cooperation, and respect for the courts ’  diff ering judicial 
roles is essential. 

 In the early days, the Court had to secure the cooperation and goodwill 
of national courts, 338  not only for referring cases, but also for enforcing them. 
Legally, national courts are bound to observe the principle of sincere cooperation 
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under Article 4(3) TEU, 339  which is applicable to CFSP matters. 340  Extensive coop-
eration now takes place, and on the same day the Court delivered its judgment in 
 Rosneft  , a forum of judges from the EU courts and the superior national courts 
of the Member States noted that  ‘ [t]he Court of Justice, in close cooperation with 
the national courts, will continue to fulfi l the duty entrusted to it by the [t]reaties 
of ensuring respect for the law by all and for all, thereby safeguarding the values 
common to the citizens of the EU and the Member States ’ . 341  Yet, the  Rosneft   judg-
ment ’ s rejection of a meaningful role for national courts in CFSP matters could 
strain the otherwise cooperative relationship shared by the national and European 
courts. Th e Court ’ s repudiation of a role for national courts in fi lling the legal gaps 
that remain with respect to CFSP matters has been strongly criticised, 342  and calls 
could be made, given such developments, for allowing national courts a greater 
role in the judicial review of CFSP matters. 

 Th e separation of powers between the Union judiciary and the national 
judiciary has long been clear. Before  Foto-Frost  was decided, it was argued that 
 ‘ it is a matter for the [Union] Court to interpret [Union] law and to determine 
the validity of acts of the institutions ’ , and, accordingly,  ‘ it is for the national judge to 
apply this law, thus interpreted and evaluated, in resolving the case before 
 [themselves] ’ . 343  Th is uncompromising approach appears to mark a clear hierarchy. 
Th e  Foto-Frost  doctrine has been directly linked with CFSP matters 344  and there is 
no reason to suggest that just because these are diff erent from other Union policies, 
 Foto-Frost  would not apply. Th ere is one EU legal order, of which CFSP matters are 
an element, maintaining its  ‘ specifi c rules of procedures ’ . 345   Rosneft   did not alter 
the  Foto-Frost  doctrine, 346  but rather, it fi rmly supported it. 

 Calls have been made for a greater role for national courts in the EU legal 
order more generally, 347  but as evidenced in  Rosneft  , the Court is not willing to 
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seriously entertain this idea. If national courts are empowered to adjudicate on 
CFSP matters, their competence would only extend to the disapplication of legal 
measures on a CFSP legal basis in the national context. Th is would not only prove 
wildly insuffi  cient for ensuring proper remedies for subjects and objects of the 
EU ’ s restrictive measures regime but would also be unsatisfactory from a legal 
certainty perspective, potentially leading to divergences among the diff erent 
national courts. Granting powers to national courts in CFSP matters as an indirect 
way for the Member States to retain some level of control simply tiptoes around 
the critical fl aws in EU primary law. Such a position would be unsustainable in 
the long-term and would inevitably cause fractures in the EU legal order. Setting 
aside the national courts ’  role in CFSP matters is not the same as abandoning 
them, however. As the Advocate General noted in  H v Council , granting national 
courts the power to annul EU legal acts, such as CFSP legal acts, would lead to 
 ‘ potential[ly] grave repercussions on the Union ’ s and Member States ’  security and 
foreign policy ’ . 348  Th us, it is perfectly legitimate to ensure that judicial review is 
maintained at EU level for the functioning of the EU legal order. 

 Th e number of cases on CFSP matters of constitutional importance to 
reach the Court is always going to be limited, given that access to it is quite 
restricted. However, if national courts are to be left  to deal with CFSP matters, 
notwithstanding the  Foto-Frost  judgment, 349  this may potentially lead to diff erent 
interpretations emerging, lacking any form of coherence. With a Court not having 
the ability to rule in CFSP matters, authority would then appear to revert to the 
national courts. Given that Member States may never have wished to transfer the 
competence, 350  it is the natural fallback. Despite national adjudication on CFSP 
matters being limited and thus confi ned to the national jurisdiction, alternative 
versions of case law without clear guidance from the Court on matters of Union 
law can only be detrimental. Th e hesitation to allow the Court full jurisdiction 
in some aspects of the treaties demonstrates distrust. Th e intended isolation of 
CFSP matters in the treaties, according to the British Foreign Secretary prior 
to the amendments of the Treaty of Lisbon, was to  ‘ ensure the  “ ring-fencing ”  of 
CFSP [matters] as a distinct, equal area of action ’ . 351  By contrast, what the revi-
sion actually did was to empower the Court to get a better foothold in CFSP 
matters. 

 Most recently, CFSP matters arose between a national court in the United 
 Kingdom in 2018 dealing with whether, in absence of jurisdiction of the Court, 
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that national courts should exercise jurisdiction. In  Tomanovi ć  v European 
Union , 352  the Commission, repesentating the Union as a whole, 353  argued that it 
not to be inferred from Article 19(1) TEU that national courts have jurisdiction on 
CFSP matters just because the Court itself does not on the basis of other articles in 
the treaties. In the Commission ’ s support was a line of case law that supported the 
notion that not every action that has its initial foundation on a CFSP legal basis 
means that the jurisdiction of the Court is absolutely curtailed. On this basis, in 
the specifi c circumstance of the case, it could be inferred that the Court may have 
jurisdiction, and thus, means the national court does not have jurisdiction. 

 Th e national court in  Tomanovi ć  v European Union  was of the view that the 
principle of  Foto-Frost  and the right of the individual under Article 47 CFR 
were diffi  cult to square. 354  However, the national court ultimately affi  rmed and 
embraced the post-Lisbon jurisprudence of the Court on CFSP matters, namely 
 Eulex Kosovo ,  H v Council ,  KF v SatCen , in that not all actions on a CFSP legal basis 
fall into a judicial vacuum. Moreover, given the Court ’ s assertion in  Opinion 2/13  
that it has  ‘ not yet had the opportunity to defi ne the extent to which its jurisdiction 
is limited in CFSP matters ’  355  weighed particularly heavily on the national court. 

 Th e national court acknowledged that there is a judicial vacuum with respect 
to CFSP matters. However, it was not willing to  ‘ go fi rst ’  with respect to asserting 
jurisdiction. It chose not to make a preliminary reference, despite the urging of the 
Commission, concluding that the more suitable place for judicial review was at the 
Court. Th erefore, the role that national courts play in CFSP matters, for now, will 
remain an unanswered legal question. Th e implications of this judgment are that 
EU bodies may fi nd it more diffi  cult to plead before the Court in that future, argu-
ing that it lacks jurisdiction in CFSP matters. 

 Unquestionably, the Court sees itself as the proper forum for determining the 
validity of EU legal acts, reiterating the rationale of  Foto-Frost . 356  Yet, this assertion 
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of the application of the  Foto-Frost  doctrine on CFSP matters is dependent upon 
the existence of jurisdiction. Th e Court has mechanisms in place  ‘ to obtain the 
observations of Member States and the institutions of the Union ’  357  and it implied 
that national courts would not be in a position to do likewise  –  a correct observa-
tion on the inherent structural defi ciencies in national courts ’  abilities. A system 
of  ‘ decentrali[s]ed judicial control of CFSP [matters] ’  would be quite a problem. 358  
With centralisation preferred over decentralisation, the future of the Court ’ s judi-
cial review remains strong.   

   5.6. Political Questions  

 Taking into account the nature of the execution of foreign policy, CFSP matters 
may seem unfi t for judicial review. International events require swift  and decisive 
action. CFSP matters may once have been viewed as reactionary, short-term, deal-
ing with matters with limited cooperation between Member States. Th e reality in 
the contemporary era is much diff erent, with a strategic vision for a long-term 
EU foreign policy and the wide-ranging and deep commitment of Member States 
in strides towards common goals, regulated by law. Ultimately, the fact that CFSP 
matters bring about more political questions before the Court has implications 
for the political question doctrine across the EU legal order. Even with the Court 
possessing jurisdiction, which, as demonstrated, is  ‘ coming of age ’ , 359  that is not to 
say the Court would ever have much to say in terms of substance on CFSP matters. 
As things stand, there are no determinable factors for what makes CFSP legal acts 
not subject to judicial review, beyond the attempted exclusion of the Court ’ s juris-
diction, which, as demonstrated, is read narrowly. 

 Doctrines in law can oft en overlap with one another, and such overlaps and the 
invocation of the political question doctrine can become confl ated, such as a ques-
tion before a court failing a  ‘ ripeness ’  test, 360  but the political question doctrine is 
diff erent. Th e political question doctrine prohibits courts from adjudicating on 
particular matters. Simply put, a court of law invokes this doctrine when it believes 
it lacks the jurisdiction to rule upon legal actions or actions having legal eff ects 
that are more attached to political activity. Political questions are strongly tied to 
allocations of power and can concern diff erent branches of government, including 
the judiciary. Formally speaking, the political question doctrine provides  ‘ a tech-
nical legal basis for courts to refuse to consider the lawfulness of an action ’  taken 
pursuant to foreign policy. 361  
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 Th ere is no ideal or easy approach to defi ning political questions. Th us, there 
is a problem in Union law in that there is no explicit doctrine on what constitutes 
a political question. 362  Th e Court has to answer questions of political relevance, 363  
but is more cautious with political questions. Defi ning political questions can be 
unappealing because they require analysis on a case-by-case basis. Courts can  ‘ try 
to exert the force of reason on what are basically technical rules aimed at techno-
cratic ends ’  364  with mixed results. Each legal order must formulate its own test or 
doctrine in order to accommodate these inevitable concerns and questions as they 
arise. Th e political question doctrine does not assert that judgments never have a 
political dimension as there are many political elements of judgments evident in 
the Court ’ s case law. Rather, a political question implies a choice between two or 
more alternatives, the outcomes of which are not solutions to given legal problems. 
Th e presence of choices raise questions about who makes them; be they executive, 
political, administrative, or judicial decisions. 

 Th e intensity of judicial review is subject to diff erent standards. Intertwining 
the judiciary in fi elds of political questions is a matter that any constitutional entity 
views with a great deal of caution. Judicial review by the Court in Union law ought 
to diff er in its latitude and intensity, depending on the issue that has been brought 
before it. It is claimed that in national settings, it  ‘ would require something extraor-
dinary for a court to intervene in relation to the manner of exercise [of foreign 
policy] ’ . 365  By contrast at Union level, it could be contended that the very existence 
of the Court in the Union ’ s framework meant that limitations upon the Court ’ s 
jurisdiction  ‘ have been disposed of  ’ , 366  given the tasks which have been assigned 
to the Court, and thus, there has been no need for a political question doctrine. 
Th e Court has the possibility to interfere in the political and policy choices of the 
Union ’ s political institutions. Some methods of review are more endearing than 
others, 367  yet the Court has, to date, not elaborated on what amounts to a political 
question. 

 Th e interpretation of certain foreign policy questions, such as the Court ’ s 
jurisdiction, hinges upon many matters, such as,  inter alia , the objectives of 
EU foreign policy 368  or the need to resolve constitutional disputes. Th e dividing line 
between law and politics is an eternal question, but actions taken in the context of 
foreign policy can be described as political, in the sense that  ‘ in democracies 
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[the dividing line is] part of the process of political debate ’ . 369  It has long been held 
that the Court must pay heed to considerations of a legal nature versus those of a 
political nature. 370  As the Court has acknowledged, the Union ’ s political institu-
tions are  ‘ allowed … broad discretion in areas which involve political, economic and 
social choices ’ . 371  Yet, despite this claim, it  ‘ seems apparent that currently there is no 
such thing as an explicit justiciability or political question doctrine in [Union] 
law per se ’ . 372  Whatever view one takes of interpreting foreign policy matters, the 
Court ’ s judgment in  Rosneft   brushed aside active policy choices made by the draft -
ers of the treaties, an act in itself inherently political. 

 It is routine for the Court to adjudicate on competency disputes between 
diff erent institutions or to rule on the correct interpretation of the treaties regard-
ing allocations of power between EU institutions in the name of institutional 
balance. Such disputes are central to the Court ’ s role as the Union ’ s judiciary. Yet, 
the Court might fi nd that it lacks jurisdiction over a policy area without defi ned 
legal standards, such as in CFSP matters. Th e Court is not the institution to decide 
the non-legal questions that arise in such contexts. It has long been aware of the 
dangers of diverting political disputes to the judicial arena unnecessarily. During 
the 1995 Intergovernmental Conference, the Court considered  ‘ whether it would 
be appropriate to remove to the judicial arena disputes which could just as satisfac-
torily be settled at a political level ’ , 373  and there is no doubt that the Court would 
be very reluctant to delve into CFSP matters that could signifi cantly hamper the 
political side of the Union ’ s external action. 

 Confl icts of Union law cannot always be resolved within the political insti-
tutions of the Union, but the Court can decide them when there is a legal issue 
at stake. 374  However,  ‘ [a] true … [Union] will not be forged merely by judgments 
of the Court … [as] [t]hat will above all require lucid and courageous political 
 decisions ’ . 375  Th erefore, the Court is regularly asked to address  ‘ politically charged 
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questions left  unsolved by the political process ’  376  and examine them on the merits. 
Th is occasionally results in the outsourcing of fractious political issues and ques-
tions to a judicial body that only decides questions of law. Th e treaties provide 
some guidance, but the ambiguity leaves considerable room for judicial interpre-
tation and discretion, and some would criticise the exercise of such discretion. 
Allowing the Court to unilaterally decide what constitutes a political question 
could mean that  ‘ many articles of the [treaties] … would never be reviewed ’ . 377  
Yet, an overly cautious Court would also have its opponents; while the Court may 
exceed its jurisdiction, it may also underuse it. 

 Just how far the Court should delve into political matters has arisen before 
in non-CFSP matters. In the  Fediol  judgment, the Court granted the political 
 institutions deference to make political decisions in the Union ’ s interests. 378  An 
Advocate General elaborated on this decision a little later, in another case called 
 Maclaine Watson , 379  saying that the  ‘ existence of legal criteria of assessment 
constitutes one of the determinant factors as regards the court ’ s jurisdiction ’ . 380  In 
 Commission v Greece , another Advocate General briefl y discussed how to distin-
guish the political dimension of a legal act. 381  More recently in  Kadi I , another 
Advocate General acknowledged that it is  ‘ never an easy task ’  for the Court to 
determine when it was  ‘ reaffi  rming the limits that the law imposes on certain 
political decisions ’  compared to  ‘ trespassing into the domain of politics ’ . 382  
Furthermore, the Advocate General stated that  ‘ the claim that a measure is neces-
sary for the maintenance of international peace and security cannot operate so as 
to silence the general principles of [Union] law and deprive individuals of their 
fundamental rights ’ . However, the Court did not make any such reference to any 
form of doctrine, either affi  rming it may exist or determining that a political 
question did not apply in that specifi c case. Another Advocate General has said 
 ‘ [t]here are simply no juridical tools of analysis for approaching such problems ’  
in regard to a  ‘ political assessment of an eminently political question ’ . 383  Th is has 
been described as the closest the Court, albeit an Opinion of an Advocate General, 



206 Th e Court of Justice and the Common Foreign and Security Policy

  384    Eeckhout,  External Relations of the European Union: Legal and Constitutional Foundations  (n 71) 
p 452.  
  385          Gil   Carlos Rodr í guez Iglesias   ,  ‘  Th e Court of Justice, Principles of EC Law, Court Reform and 
Constitutional Adjudication  ’  ( 2004 )  15      European Business Law Review    1115 at 1117   .   
  386    See Chapter 2 of this book.  
  387         Panos   Koutrakos   ,   Th e EU Common Security and Defence Policy   ( Oxford University Press ,  2013 ) 
 p 8  .   
  388          Panos   Koutrakos   ,  ‘  International Agreements in the Area of the EU ’ s Common Security and 
Defence Policy  ’   in     Enzo   Cannizzaro   ,    Paolo   Palchetti    and    Ramses   A Wessel    (eds),   International Law as 
Law of the European Union   ( Martinus Nijhoff  Publishers   2012 )  p 177   .   
  389       Case C-455/14 P,    H v Council  ,  ECLI:EU:C:2016:569  .     An appeal of Case T-271/10,    H v Council  , 
 ECLI:EU:T:2014:702  .   
  390    Koutrakos (n 156) p 12.  
  391       Case T-271/10 RENV,    H v Council  ,  ECLI:EU:T:2018:180  .  On procedural grounds, the case that 
returned to the General Court has been appealed again to the Court. Case C-413/18 P,  H v Council , 
pending.  

has come to addressing the political question doctrine. 384  Delving a little deeper 
allows an examination of how political questions arise in CFSP matters. 

   5.6.1. Political Questions and CFSP Matters  

 Th e Court has widened the scope for judicial review of Union actions conducted 
under a CFSP legal basis, and thus the Court risks straying into political territory. 
If it had a well-founded fear that it was getting  ‘ too close to the political arena and 
having it decide on political  “ hot potatoes ”  ’ , 385  the Court could invoke the politi-
cal question doctrine. From the earliest days of considering European defence 
cooperation through the failed EDC formulated in the 1950s, 386  matters of military 
and defence matters had  ‘ deeply political underpinnings ’ . 387  Th us, contemporary 
CSDP matters would be an area that is ripe for the use of the doctrine, as would 
matters of national security and the formation of national armed forces. CSDP 
missions, be they civilian or military, are a vast applied undertaking. As put, 
 ‘ [t]he planning and execution … must meet so many legal, political and practical 
challenges ’ . 388  In  H v Council , 389  the Court provided an understanding that staffi  ng 
of a CSDP mission can be equated with that of a permanent EU agency such as 
the EDA. Th is has been criticised given that CSDP missions are  ‘ specifi c initiatives 
undertaken ad hoc pursuant to the political will of the Council ’ . 390  Equating them 
with permanent bodies could be read as extending the Court into political terri-
tory where the doctrine might have been suitable. However, the Court avoided 
invoking the doctrine and sent the case back to the General Court once jurisdic-
tion was affi  rmed. 391  

 Th e  Rosneft   case may have brought the Court close to a political question 
given it was a case involving restrictive measures imposed on a Russian oil and 
gas fi rm, which was partly owned by the Russian State. Th e Commission in the 
oral hearing attempted to sway the Court into invoking the doctrine, ultimately 
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trying to prevent it from exercising jurisdiction over the Decision adopted upon 
a CFSP legal basis through the preliminary reference procedure, attempting to 
prevent the Court from getting into what the Commission saw as a policy choice 
behind actions on a CFSP legal basis. Captivatingly, the Commission had made 
the opposite argument in  Eulex Kosovo , claiming that public procurement law was 
a  ‘ legislative factor extraneous to … CFSP [matters] ’ . 392  In  Rosneft  , the Advocate 
General reasoned that  ‘ the reason for the limitation of the Court ’ s jurisdiction 
in CFSP matters … is that CFSP acts are, in principle, solely intended to translate 
decisions of a purely political nature connected with implementation of … CFSP 
[matters] ’ . 393  He further stated that  ‘ it is diffi  cult to reconcile judicial review with 
the separation of powers ’ . 394  He saw no need to defi ne or delineate which actions 
or objectives required a CFSP legal basis, as opposed to those needing a non-CFSP 
legal basis, which was an undertaking conducted in a previous case by one of his 
colleagues. 395  

 Th e Court ’ s conclusion that it did have jurisdiction in this case on CFSP matters 
coming from an Article 267 TFEU preliminary reference is at odds with a view 
recently expressed in  Opinion 2/13 . Th e Advocate General said the  ‘ clear word-
ing ’  of Article 275 TFEU, second paragraph,  ‘ refers only to jurisdiction for actions 
for annulment brought by individuals in accordance with the fourth paragraph of 
Article 263 TFEU against restrictive measures, but not to any other subject-matter 
of an action or type of action, and certainly not to references from national courts 
or tribunals as provided for in Article 267 TFEU ’ . 396  

 Th is points to sharp diff erences that can be made in arguments about how 
jurisdiction in CFSP matters is structured and interpreted. With such contrasting 
viewpoints, it may well be asked whether such jurisdictional questions would ever 
hinge upon political questions. It is not apparent from  Rosneft   whether the Court ’ s 
extension of jurisdiction applies only to restrictive measures or also to other types 
of CFSP legal acts. Yet, the political question doctrine as applied to other acts on a 
CFSP legal basis could hinge upon a foreign policy decision, in contrast to restric-
tive measures, which have a specifi c treaty mandate for judicial review. Such a 
choice might consist of whom to sanction or what type of CSDP mission to launch. 
However, the circumstances in  Rosneft   did not meet the threshold for constituting 
a political question. With that in mind, however, the broad potential of actions on 
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a CFSP legal basis means that such cases are more likely to raise political questions 
than actions on a non-CFSP legal basis. Nonetheless, the Court can take, as it took, 
a teleological approach, toning-down the active policy choice, a political choice 
by the draft ers of the treaties in excluding restrictive measures from the scope of 
questions that can be sent to the Court through the preliminary reference proce-
dure. Th e Court thus rejected invoking the doctrine, but it did not defi ne what the 
doctrine might have been since the circumstances of the case did not warrant it. 

 Th e treaties specify how CFSP matters should be handled, namely by excluding 
institutional actors. However, the articles in the treaties that govern how Union 
law fl ows more generally,  ‘ including procedural provisions ’ , are  ‘ not covered by 
the exclusion of jurisdiction ’ . 397  Th e unitary nature of the procedural provisions 
demonstrates the Court ’ s respect for its conferred jurisdiction, while simultane-
ously preventing the Court from veering into fi elds where it ought not to go, such 
as substantive policy proclamations. Th e Court may adopt other interpretative 
methods in order to ensure that CFSP matters never reach a stage where the Court 
specifi cally invokes the political question doctrine. 

 In  Kala Naft  , 398  an appeal of a General Court judgment, 399  the Court began 
to shape the primitive contours and outline the silhouette of the political ques-
tion doctrine in CFSP matters. In agreement with the General Court, it found that 
 ‘ the Court … does not have jurisdiction to take cognisance of an action seeking 
to assess the lawfulness of Article 4 of Decision 2010/413 ’ . 400  Given that Article 4 
of Decision 2010/413 401  was  ‘ of a general nature ’  and did not refer to identifi -
able natural or legal persons, it did not constitute a restrictive measure. 402  Th is 
interpretative method approach is rather reverential to the Council, and thus, is a 
 de facto  recognition that there is some form of political question doctrine in 
restrictive measures imposed on a CFSP legal basis. However, the criteria that the 
Court used were not clear or prescribed.  

   5.6.2. Dividing the Legal and the Political  

 Th e Court may yet fi nd itself in a situation where it is asked to interpret a 
matter verging upon a political question, leading it to  ‘ act under the premise 
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of judicial restraint ’ . 403  Th is point has still not yet been reached, but it cannot 
be far into the future. It is perfectly conceivable that a case on CFSP matters 
may force the Court to write a future judgment elaborating on the political ques-
tion doctrine in the not-so-distant future. Th e considerable deference granted 
by the Court to the political institutions to conduct political aff airs has worked 
to the EU institutions advantage, namely the Council, as long as there is compli-
ance with primary law. Critically, the political question doctrine does not mean 
that the political institutions can do whatever they want. Leaving entire areas 
of the treaties outside of the scope of judicial review merely to satisfy skeptical 
concerns about an over-active court would not serve justice for anyone, including 
the Member States themselves. 

 Whereas the doctrine may be considered for multiple strands of Union law, 
some fi elds stand out, in that it is  ‘ most obvious in the cases touching upon foreign 
relations ’ . 404  Judiciaries usually show a signifi cant amount of restraint when faced 
with acts of government relating to foreign policy matters, particularly when there 
are dynamics that represent political choice. Foreign policy of any description is 
normally formulated and executed by political actors, be they executives or, to 
a lesser extent, legislators. Yet, foreign policy matters also come before judicial 
actors. Applying the doctrine might allow a court of law the discretion to  ‘ sit out 
major foreign [policy] cases ’  405  and it has been argued extensively that courts are 
constrained in foreign policy cases more than they are in other types of cases. 
To date, the Court has discounted an explicit doctrine in CFSP matters, much 
as it has in other fi elds, but CFSP matters are a fi eld where it is more implicit. 
Notwithstanding the attempted exclusion of CFSP matters from judicial review, 
 prima facie , the Court has been delivering judgments on the margins of its juris-
diction, with the treaties catering for an explicit circumstance where the doctrine 
be adopted  –  that of the question of jurisdiction itself. 

 Foreign policy matters are a formative part of the contemporary EU constitu-
tion and lend themselves to a particularly special position in the EU constitutional 
order. CFSP matters allow the Union to act  ‘ in world aff airs, without overstraining 
the system beyond its capacities ’ . 406  A number of opportunities have arisen post-
Lisbon where the doctrine could have been developed for CFSP matters, 407  and 
it therefore appears to be a fi eld of law where the doctrine may appear because it 
can be seen as being more political than legal in nature. Such a hypothesis could 
render CFSP matters, as a policy fi eld, unsuitable for judicial review to take place. 
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Th us, the use of the doctrine in CFSP matters may be easier to see compared to 
other fi elds of Union law, due to the fact that there is  ‘ no question of any measures 
to enforce compliance ’  408  through the political process or Court direction. 

 CFSP matters, as a name, can be an  ‘ umbrella term ’ , 409  given that it covers a variety 
of actions, and its scope of  ‘ all areas of foreign policy ’ , 410  and is entirely depend-
ent on the political will of Member States as to choices of what actions should be 
on a CFSP legal basis. In  Opinion 2/13 , the Court acknowledged that  ‘ certain 
[CFSP] acts fall outside the ambit of judicial review by the Court ’ , 411  but despite the 
extensive judgment, the Court did not defi ne what it meant by  ‘ certain acts ’  falling 
outside of judicial review. Th is could mean that the Court viewed its jurisdiction in 
CFSP matters not being conferred upon it explicitly, or, by contrast, that if its juris-
diction was not curtailed, some matters would call for the need of the doctrine. 
Judicial actors casting review over foreign policy decisions have long been a point 
of contention in national frameworks, which have been transposed upwards to an 
equally applicable question at Union level. However, while executive and judicial 
actors might be hesitant in situating specifi c circumstances for courts in foreign 
policy, it is rare to fi nd scenarios where there is prescribed jurisdiction for courts 
in foreign policy from within state systems. Th is makes the EU and its own judi-
cial system an anomaly. In practice, the embedded nature of the Court ’ s tendency 
to grant itself jurisdiction, 412  even in tenuous cases, sits uncomfortably with the 
eventuality that it may decline to provide judgment in a fi eld where it has been 
active in expanding its own jurisdiction. 

 EU foreign policy is established  ‘ through … political and legal procedures ’  413  
and traditional views of foreign policy see it as an  ‘ expression and realisation 
of … wills and interests ’ . 414  Given the legal nature of CFSP matters, the legal instru-
ments that give eff ect to foreign policy wishes do much more than merely express 
wills and interests as they are legal acts with legal eff ect. CFSP matters are  ‘ [not] 
vague political guideline[s] ’ . 415  Rather, they are guided by foreign policy objec-
tives, which can feed into how the Court conducts its review. Th e scope of specifi c 
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objectives set down in the treaties may be perceived as political questions, 416  
 Article 21 TEU, with its scope stretching across both CFSP matters and other 
external relations. 

 How the EU reacts to international events varies depending on the prevailing 
political winds. Certain foreign policy actions require decisive action in a prompt 
fashion, with prevailing political situations potentially warranting swift  action. 
Judicial review of CFSP matters is a mixture of both substantive and procedural 
law. Conducting extensive review in substantive CFSP matters is certainly more 
diffi  cult than in procedural matters. Th e former, being challenging at best, would 
extend the Court into a domain where policy choices exist and, thus, circumstances 
may warrant the invocation of the doctrine. Th e procedural grounds review, on the 
other hand, is much less likely to encounter the same conundrums of the divisions 
of legal and political questions. Yet, the trickiest matter that the Court might face 
is determining whether a question before it is either substantive or procedural. It is 
conceivably possible that separating a substantive from a procedural issue would 
be an insurmountable challenge. 

 A straightforward reading of the treaties would leave the reader with the 
impression that the draft ers wished to exclude the Court ’ s role in certain aspects 
of Union law. However, as elucidated in this chapter, that has not lived up to that 
expectation. Whilst actions taken on a CFSP legal basis are within  ‘ the scope 
of political discretion ’ , 417  it has been articulated that the Court determining its 
jurisdiction in post-Lisbon cases on CFSP matters has so far found itself going 
beyond its mandate to answer questions, 418  but as contended, without interfering 
in substantive policy matters. Article 40 TEU provides for a non-encroachment 
clause, or in other words, an explicit monitoring role for the Court when it is 
called upon. One interpretation is that Article 40 TEU implies that the doctrine 
is provided for in CFSP matters through EU primary law, 419  detailing the draft ers ’  
understanding of areas of EU policy that are off -limits to the Court. Having CFSP 
matters  de facto  outside the remit of judicial review, barring the limited exceptions, 
may make it easy for the Court to decline jurisdiction in cases on CFSP matters 
on the mere basis of Article 24 TEU and Article 275 TFEU. Yet it has not done so. 

 Restrictive measures are partly concluded on a CFSP legal basis and are subject 
to intense judicial review by the Court. Like other fi elds, no explicit doctrine has 
been seen to date in this fi eld, yet there appears to be traces. In  OMPI , 420  the Court 
annulled a Common Position founded upon a CFSP legal basis when Common 
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Positions might have been considered political in nature. Subsequently in 
 Kadi I , 421  the Commission and the Council contended the Court could not deter-
mine the validity of the implementing measures in Union law fl owing from a 
UN Security Council Resolution. 422   

   5.6.3. A Need for a Political Question Doctrine  

 Th e line between law and politics is thin, and the Court could be clearer in provid-
ing general guidelines for itself. Th ere is no docket control system at the Court, 
so it must deal with, in some form, every case that arrives on its docket. Without 
any level of docket control, the Court may have to invoke the political question 
doctrine sooner rather than later. A test to determine what constitutes a political 
question, fi rmly grounded on specifi c criteria, is long overdue, but it is not clear 
when it will be forthcoming. Th is requires the Court to have fi nely tuned insight, 
wisdom, and acumen. 

 Other matters in Union law have been labelled as political questions. For exam-
ple, one late former President of the Court labelled the principle of subsidiarity as 
a  ‘ political assessment ’ , 423  but the Court has not yet made an authoritative deter-
mination in this regard. A grounded test, fi rmly based on specifi c criteria for the 
Court to determine what touches upon a political question, is long overdue, given 
that the Court is slowly adapting to acknowledging the doctrine, but is doing so 
in an unsatisfactory manner. Elaborating on the doctrine would ensure some level 
of legal certainty across an array of diff erent legal contexts. Not doing so causes 
diffi  culties for understanding whether the political question doctrine is to apply or 
not apply. Without properly defi ned standards, the invocation of the doctrine in 
Union law can give rise to added legal uncertainty. 

 It is put that it is only a matter of time, given the Court ’ s expanding jurisdic-
tion in CFSP matters, before questions will be asked of the Court that will go well 
beyond legal questions. Political questions are for the political process, yet courts 
of law should not be afraid of answering delicate questions of law with political 
signifi cance. Th e days when courts may have been  ‘ overzealous ’  and got  ‘ too far 
out in front ’  of acceptable judicial review have been left  behind. 424  Th e justifi ability 
of cases that the Court answers as part of its routine is important for retention of 
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the Court ’ s legitimacy. Future questions asked of the Court may begin to veer into 
policy and political questions. Th e inherent weakness of future cases, particularly 
those with political choices, is that the Court may be asked to make value judg-
ments. For justiciable questions in EU, there ought to be  ‘ judicially discoverable 
criteria ’ . 425  Without set standards of judicial review, the Court is not in a position 
to answer questions before it. As a result, the Court may need to create and invoke 
an explicit doctrine to refuse to answer unsuitable questions that lack a specifi c 
connection to the law. 

 Most cases that become before the Court are run-of-the-mill. Th e Court has 
 ‘ succeeded in rendering the most far-reaching rulings in relatively trivial contro-
versies ’ . 426  Yet the Court needs to remain sensitive to the manner in which it 
conducts judicial review, and that means knowing which cases to and which not 
to adjudicate in. Some matters are so contentious in the EU, however (eg, long-
drawn-out inter-state disputes that are devoid of legal issues) that a judicial ruling 
through a court of law of any description should not be made, barring exceptional 
circumstances. Since  Les Verts , 427  when the Court fi rst declared that the Union was 
based on the rule of law, the essence of judicial review was relaunched with new 
vigour. If the ideas of  Les Verts  are to be truly applied, it demands judicial review 
in nearly all circumstances where questions of Union law arise. Creating a distinc-
tive test for the correct application of the doctrine is the way forward in the EU. 
Highly contested cases without legal questions can arise; thus, a political question 
doctrine in Union law must be given serious consideration.   

   5.7. A Changing Border  

 Th e slow convergence of CFSP and non-CFSP matters, at least procedurally within 
the EU external action framework, is evident. Th is process, albeit incrementally, is 
occurring, with nothing but time allowing progression to evolve in a way that occurs 
naturally, or alternatively, treaty revision, slowing down the process. With rules and 
principles from Union law more generally applying to CFSP matters, the Union-wide 
application of rules and principles means that CFSP matters, as a policy fi eld, 
are becoming more akin to other areas of non-CFSP external relations. It can be 
contemplated whether the boundary between CFSP legal bases and non-CFSP legal 
bases is fi xed or moving, 428  thus being contrary to the principle of legal certainty. 



214 Th e Court of Justice and the Common Foreign and Security Policy

  429          Alec   Stone Sweet    and    Th omas   Brunell   ,  ‘  Constructing a Supranational Constitutions  ’   in     Alec   Stone 
Sweet    (ed),   Th e Judicial Construction of Europe   ( Oxford University Press ,  2004 )  p 93    , when discussing, 
   Case C-314/85,    Foto-Frost v Hauptzollamt L ü beck-Ost  ,  ECLI:EU:C:1987:452  .   
  430    See, Hillion (n 45).  
  431       Case C-244/17,    Commission v Council (Accord avec le Kazakhstan)  ,  ECLI:EU:C:2018:662  .  However, 
in the same case, the Advocate General did discuss whether the Court even had jurisdiction, which, 
in her Opinion, it did. Opinion of Advocate General Kokott,    Case C-244/17,    Commission v Council 
(Accord avec le Kazakhstan)  ,  ECLI:EU:C:2018:364   , paras 28 – 31.  
  432    See, Paul Craig in United Kingdom ’ s House of Lords,  ‘ House of Lords European Union Committee, 
6th Report of Session 2003 – 04, Th e Future Role of the European Court of Justice: Report with Evidence 
(HL Paper 47) ’  para 97, p 31.  
  433    De Baere (n 289) p 356.  
  434    For example, long before CFSP matters were a legal policy domain, see,    Case C-191/82,    EEC Seed 
Crushers ’  and Oil Processors ’  Federation (FEDIOL) v Commission  ,  ECLI:EU:C:1983:259   , para 30.  
  435          Ramses   A Wessel   ,  ‘  Th e Constitutional Unity of the European Union :  Th e Increasing Irrelevance of 
the Pillar Structure ?   ’   in     Jan   Wouters   ,    Luc   Verheij    and    Philipp   Kiiver    (eds),   European Constitutionalism 
beyond Lisbon   ( Intersentia ,  2009 )  p 298   .   

Where constitutional dictum specifi es, the Union should act in a predicable 
fashion. 429  Whilst the Court is in no position to dictate what legal bases ought 
to be used for EU external action, questions relating to such choice of legal basis 
continue to exist. 

 As seen in the post-Lisbon jurisprudence, it is apparent that the Court is happy 
to review elements of cases on CFSP matters, despite the apparent restrictions 
imposed on its jurisdiction by the treaties. By doing so, the Court is broaden-
ing the remit of certain actors within EU external relations by ruling on the limit 
for what is permissible for actions situated on a CFSP legal basis. Th erefore, the 
continued exclusion of the Court, textually, is but an anomaly. It has been argued 
that the traditional exclusionary ideal of the Member States of the Court from 
CFSP matters has already waned, 430  and certainly, the wording of the restrictions 
on the Court is not as tight as it may seem. Th us, the divide between CFSP matters 
and non-CFSP matters may naturally erode over time. Notably, the Court has 
even moved on, in some cases, to not even addressing the question of jurisdic-
tion, such as in  Kazakhstan . 431  With Article 40 TEU empowering the Court with 
the responsibility for patrolling the border to ensure the implementation of CFSP 
matters does not materially aff ect the Union ’ s other competence, and  vice-versa , 
this mutual non-encroachment could mean there is scope for the Court to have 
not only jurisdiction, but to penetrate powers into CFSP matters too. 

 Th e recurring theme between the case law in CFSP matters has clearly been 
the maintenance of balance between the institutional actors. It has been suggested 
that if the Court was to exercise jurisdiction over CFSP matters, it would do so on 
matters of substance that would be  ‘ very, very light touch ’ . 432  Assuming the Court 
would not go wild with newfound powers, in the meantime, its position in CFSP 
matters has been how the rule of law has been advanced outside the normal Union 
processes. 433  Th e Council should not be afraid of the Court, given that the Court 
has proceeded with procedural review as opposed to a substantive review. 434  Even 
though the Court continues to be formally excluded from CFSP matters, there is a 
constitutional role for it in that policy. 435  An argument for enhancing the Court ’ s 
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jurisdiction in CFSP matters would be that the correct interpretation of acts on a 
CFSP legal basis could be applied in a clear and precise manner, especially given 
that the validity of acts on a CFSP legal basis is not always clear. Yet, answering 
questions of validity has been avoided. 436  A pattern has emerged when the Court 
is interpreting the limits of its competence as defi ned by primary law. Whilst the 
Court is restricted in its approach to external action, one Advocate General has 
stated that  ‘ [EU] [c]ourts will in the future be unable to avoid addressing the issue 
of the inadequacy of the protection of individuals ’  rights in the context of external 
action ’ . 437  Th is statement can be interpreted as seeing that CFSP matters should 
be fair game for the Court in terms of jurisdiction, just like any other policy fi eld. 

 Th ere is seen a certain level of dynamic interpretation that insinuates that the 
treaties are not as clear-cut when it comes to institutional involvement in CFSP 
matters. Th erein lies an inherent problem for the Court: should it interpret provi-
sions in the treaties from the draft er ’ s perspective, or, fi nd an alternative approach 
which fulfi ls a legally sound conclusion to satisfy the legal conundrum before it? 
Th e Court is not an apolitical actor. It is cognisant of the operational environment 
in which it carries out its functions. Keenly aware of its own limits, the Court has 
not been shy in interpreting the boundary of diff erent acts in the past. For exam-
ple, the former third pillar measures had to be delimited from those of the then 
Community as the Court had limitations in JHA matters. Th e Court has previ-
ously been willing to test the exclusion of its jurisdiction in given circumstances 
and will likely continue to do so in the future. Such a scenario may be involving 
a military mission under a CSDP legal basis when an individual ’ s human rights 
standard may not be compliant with Union law. 438  Th e ramifi cations for such a 
judgment at a given opportunity would be unmatched, compared to the Court ’ s 
approach to its jurisdiction in CFSP matters to date. Th e administration of justice 
and upholding the treaties is the primary function for which it exists, so any new 
lines being drawn will be keenly observed. 

   5.7.1. A Time for Refl ection  

 Using the best of sporting metaphors, 439  the Court is the umpire of its own game. 
It views itself as  the  guarantor of the treaties, ensuring that other institutions follow 
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it and the fl owing legal order. CFSP matters bind the Union ’ s institutions and its 
Member States, with norms arising as a result. 440  Why the principal exclusion of 
the Court continues to be problematic is the uncertainty that it may generate. 
Th e Court ’ s role has been crucial in developing, more broadly, the demeanour of 
EU external relations, both legally and politically. Whether it should continue to 
adopt a pragmatic approach, an integrationist approach, or rather one that is in 
favour of the draft ers of the treaties, is a speculative question, but with consequen-
tial eff ects. 

 Continuing that train of thought, whether it pursues an agenda of expanding 
Union competence under the pretext of interpretation, or otherwise, the Court ’ s 
overall record in all policy domains of managing the limits of Union competence 
has been varied, with no clear methodological path being followed. Changes to the 
Court ’ s jurisdiction in CFSP matters have come about as a result of both formal 
textual changes to the treaties and the case law that it itself has been responsible 
for. Th e  Rosneft   judgment might have been the opportunity for the Court to pre-
empt the next Intergovernmental Conference by allowing preliminary references 
to it in cases on CFSP matters. Th e amendments to the jurisdiction of the Court 
made by the Treaty of Lisbon gift ed opportunities for further expansion into new 
realms, which it has exploited. Th is was the inevitable result as the growing juris-
diction of the Court is not surprising when its origins are considered. As noted in 
its infancy, the Court ’ s extensive jurisdiction was greater than that of other inter-
national adjudication bodies of its time, 441  to refl ect the specifi city of the Union. 

 Every court is given the diffi  cult task of deciding matters before it in one way 
or another. For the Court ’ s handling of CFSP matters, this means satisfying the 
academic inquiry of pushing CFSP matters to its treaty limits on the one hand and 
satisfying the practical issue in the case to hand that has real implications on the 
other. Th e potential powers of the Court are strong enough to retain the power to 
defi ne the nature and scope of EU external relations law, refi ning the legal eff ect of 
Union law instruments and developing new doctrines leading to its development. 
With its widening jurisdictional space on a general and explicit basis, its marginal 
jurisdiction in CFSP matters looks more misplaced than ever. Th us, the Court 
itself appears not to view any contradiction of widening its jurisdiction within 
politically acceptable limits. 

 Th e Due Report in 2000 made a number of recommendations regarding 
the future of the EU courts. 442  At the time, it was praised for its willingness 
to consult, 443  by looking at a number of options for the structure of the EU ’ s 
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judiciary, and how jurisdiction would be managed between the Court and the 
General Court. What it did not do, however, was to consider the actual jurisdiction 
the EU judicial system. Th us, potential utterances on CFSP matters and other areas 
at the time were not included. A huge change in the Court ’ s approach to CFSP 
matters has evolved over the past 20 years, going initially from  Grau Gomis , 444  
right through to  Opinion 2/13 , starting with an absolute hands-off  approach, to 
using its curtailment of jurisdiction for justifying the scuppering of Union acces-
sion to an international agreement.  

   5.7.2. Th e Reasoning in Cases on CFSP Matters  

 Whilst the Court has knocked down some bricks from the wall holding up CFSP 
matters, it has been careful not to chip it away altogether for fear of itself losing 
the legitimacy of its actions by going too far. Th ere is the appearance coming from 
the Court that it is using opportunities provided to it to slowly chip away at the 
provisions on CFSP matters in the treaties, eventually tearing down the wall that 
separates it from non-CFSP external action. Like any other court of law, the Court 
plays a role in ensuring order and  ‘ unity in diversity ’ . 445  In light of its judgments, 
however, it can be asked if the Court has had it both ways with respect to CFSP 
matters. Resorting to less signifi cant issues on the political spectrum, such as the 
focus on legal bases, transparency, procedures, and general principles, has been 
the Court ’ s preferred method. Th us far, once jurisdiction has been asserted, it has 
not made policy decisions. It has not turned to declaring EU acts in CFSP matters 
unlawful themselves just yet, but that is not to say it may never be contemplated in 
the future. Instead, the Court has attempted to bring about a system of reasoning 
that is within politically acceptable means. 

 It can be argued that given ambiguity in cases before it, the Court is left  with 
little other choice. As a fallback, it also uses more general understandings to 
justify the limits grounds upon which it may acceptably adjudicate. In  Mauritius , 
the Court said that with Article 19 TEU providing general jurisdiction to the 
Court, derogations must be construed in a narrow sense. 446  Th is was also done in 
 Rosneft  , thus, using Article 19 TEU, the Court sees itself as exercising a constitu-
tional role. Th e Court may continue to chisel away at the limits of its jurisdiction 
in CFSP matters, or it may adopt a more cautious approach to accepting too wide 
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a  jurisdiction without suffi  cient indicators from the legislature that this is permis-
sible.  Opinon 2/13  in itself may be indirectly attempting to extend the scope of 
judicial review of CFSP matters by identifying its unique nature and using it for its 
own institutional interests. 447  Notwithstanding this perception, the case demon-
strated that the Court can defend the provisions on CFSP matters in the treaties. 

 Part of the Court ’ s issue with defi ning its own jurisdiction is that it can oft en 
disregard the text of the treaties at times, in favour of what  ought  to be there. Th ere 
is a legitimacy and accountability problem with this, never mind a democratic one, 
if the Court ’ s actions stretch creative interpretations a little too far. Th e Court ’ s 
previous actions may have caused and thus triggered its exclusion from CFSP 
matters at the Treaty of Maastricht. Th e approach of the Court from its inception 
in 1952 up to the early 1990s may have spooked the Member States into transfer-
ring  ‘ sovereign ’  foreign, security, and defence matters under its jurisdiction. Yet, it 
was not just Member States who were initially concerned about the Court in CFSP 
matters. Th e Commission also had reservations. 

 Th e Court is not the possessor of unconditional wisdom, as it is just and reason-
able that its decisions to expand its jurisdiction are appropriately  questioned 
and critiqued. Th e Court has to ask itself some questions, such as, for example, 
what role it wishes to have. It has found itself to be a  ‘ competent constitutional 
 adjudicator ’  448  rather than being a blind actor, subject to policy considerations. 449  
For a long time, it has been a constitutional court in the making, despite the 
EU legal system potentially being unsuited for one. 450  Th e Court fi nds itself in a 
predicament: it does not possess the necessary jurisdiction it desires; yet is will-
ing to defend the nature of the jurisdiction that it has been granted. With this, the 
Court puts the higher objective of itself as the supreme arbiter of Union law to 
ensure the EU legal order that it has fought for decades to build and consequently 
uphold. 

 To accuse the Court of activism in CFSP matters would be untrue. Th e evidence 
suggests that if the Court had full jurisdiction in CFSP matters, it would act in a 
responsible fashion. Th e substance of CFSP matters is not delved into, but proce-
dural review can occur, which the Court had duly handled. However, the cases that 
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have led to the Court ruling in cases on CFSP matters give rise to the question of 
the applicability of the political question doctrine. Offi  cially, the Court does not 
have the doctrine as part of its judicial framework, but it does raise questions about 
justiciability. Th e legitimate question that can be asked is whether the questions 
before the Court in some cases are of a  political  nature. If the decision-making 
process for CFSP matters was more integrated like broader decision-making in the 
Union, such as in non-CFSP matters, the inter-institutional disputes would not be 
arising before the Court.  

   5.7.3. Th e Existence of the Border  

 Th e border between CFSP and non-CFSP matters was around long before the 
current incarnation of the treaties. 451  Th e Court ’ s border policing has been resolute 
and has not been afraid of annulling measures where encroachment has occurred. 
Given that CFSP and JHA matters made up the former second and third pillars, 
with distinct procedural and decision-making regimes applicable for each, there 
is consistency from the Court in that it can apply jurisdictional principles from 
one to the other. Th is was most evident, and a direct link was made in the  Svenska 
Journalistf ö rbundet  judgment. 452  Like the jurisdiction issue to police the border 
in  Airport Transit Visas , 453  the links between CFSP matters and JHA matters when 
it comes to the role of the Court are evident. Similarities in the Court ’ s position 
on CFSP matters can be traced to the former third pillar pre-Lisbon. 454  New 
developments in the law and practice of external relations for CFSP legal acts and 
non-CFSP legal acts could necessitate the Court to revisit and further consider the 
jurisdictional aspects of CFSP matters. 

 Th e General Court, as seen in  H v Council , 455  has been much more cautious 
in declaring jurisdiction in cases on CFSP matters, and instead has waited for the 
direction of the Court. However at the same time, the General Court continues to 
assert jurisdiction in CFSP matters with regard to restrictive measures. In  Bank 
Mellat , 456  the General Court stated that  ‘ the exception to the jurisdiction of the 
Courts of the European Union provided for in Article 275 TFEU cannot be inter-
preted as going so far as to preclude review of the legality of a measure adopted 
under Article 215 TFEU ’  when applied to restrictive measures.  
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   5.7.4. Jurisdiction in Perspective  

 Debate on the Court ’ s role in CFSP matters has not yet gathered full steam, maybe 
because the constitutional framework is relatively clear regarding its intended 
role. 457  But yet, with a singular set of external objectives for the Union, it is diffi  -
cult, for example, to determine whether or not an agreement is related to CFSP 
matters in principle 458  and the treaties require the Court to have a role. Th e impor-
tance of the Court in this area going forward cannot be underestimated. Th rough 
no fault of its own, perfect or near-perfect occasions can arise when it can rule on 
CFSP matters, should it feel the need to do so, to uphold Union law. It can thus be 
argued that with the continuing choice of legal bases on potential CFSP matters, 
alongside other issues that previously came under diff erent pillars of the treaties, 
litigation is likely to continue before the Court which will continue to fi nd itself 
in the position of adjudicator-in-chief as EU institutions continue to keep battling 
over contentious issues relating to CFSP matters. 

 Th e underlying problematic aspects of European integration is that there is 
no judicial control, and thus constitutional principles and procedure are ripe for 
being undermined and circumvented. Th is adds to a hypothesis that the Court 
ought to hold  ‘ inherent jurisdiction ’  to make a stronger  ‘ contribution to the admin-
istration of justice in the [Union] ’ . 459  Th e exclusion of the Court in CFSP matters 
has been disappointing according to some 460  and has demonstrated Member 
States ’   ‘ aversion to any  “ judicialisation ”  of the diplomatic processes ’ . 461  With the 
rule of law a core component of the Union and its legal regime, the lack of judi-
cial jurisdiction continues to be problematic from a legal certainty perspective. 462  
Th e Court ’ s silence on its limits in CFSP matters as seen in  Opinion 2/13  463  is  de 
facto  shaping the nature of EU external relations policies, leaving it to the politi-
cal institutions to resolve. Beyond such jurisdictional matters, however, there are 
some bigger questions at play. Th e Court is facing a challenge on whether it is to 
follow an integrationist route, that of  ‘ more Europe ’  or to appease the  Council 
members by allowing  ‘ constitutional mediation ’ . 464  Acting in its role of border 
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policing between the CFSP and non-CFSP legal bases, it has tried to refrain from 
demonstrating a pro- communautaire  bias towards a supranational legal order. 
If the Court is consistently annulling Union acts because of substantive or 
 procedural matters or is delivering rulings fi nding incompatibility with the 
treaties, it can become an issue of whether legal actors like the Council and the 
Parliament will retain an interest in exhausting their institutional battles against 
one another at the Court. 

 Th e Union could have a fully fl edged Court to deal with the complex matters 
before it and adjudicate accordingly. Instead, it is left  with a Court with one of its 
hands permanently tied behind its back. Th e jurisdictional position of the Court 
remains as uncertain as it ever has, and for now, more cases will determine the 
way forward for its jurisdiction on CFSP matters. For a lack of judicial control by 
the Court, CFSP matters have been subject to political control internally within 
the Council. Yet, the Court dragging its feet in political questioning is inherently 
a dangerous move. 465  Not only is that not the intention of the treaties, but it would 
also risk losing its basis to answer legal questions. 

 Th e adoption of relevant amendments to the treaties to empower the Court 
to have greater judicial oversight of CFSP matters is possible. Th is would provide 
some liberation to the Court which fi nds itself in a stranglehold. However, the 
question needs to be asked whether the accompanying responsibility of the Court 
would be a suitable forum. Th e adjudication of the Court could give rise to future 
foreign policy and external relations actions being conducted on bilateral or multi-
lateral levels outside Union law. Th is push factor would, from a Union perspective, 
be detrimental to the overall coherence and consistency its legal order, which 
incrementally has seen CFSP matters edge towards its natural and eventual home  –  
forming a normal part of the EU decision-making framework, with no curtail-
ments on the Court ’ s jurisdiction.   

   5.8. Conclusion  

 If CFSP matters as a regime of specifi c rules and procedures were to be attempted 
today, the current institutions would not tolerate it as an acceptable means of 
 decision-making within the EU. As it stands, full judicial protection by the Court 
might not be achievable, 466  despite the  ‘ complete ’  system of remedies and procedures 
that the treaties and case law it has built up. It has been contended that the Court ’ s 
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jurisdiction has been extended by the Treaty of Lisbon, but on a  ‘ hidden ’  basis. 467  
Th is does not just apply to CFSP matters, but extends across all matters of 
EU external action. Th e Court ’ s institutional role as the arbitrator for legal disputes 
means it is a critical cog in the wheel of elaborating on the external eff ect of Union 
law. Its  ‘ laboratory ’  468  status means that its role in shaping external relations law 
is always going to be followed closely. With the former pillars no longer formally 
in existence since the Treaty of Lisbon, the cross-policy cases coming before the 
Court will give rise to inherent diffi  culties. Whilst it has been said that omitting 
the Court from having jurisdiction from CFSP matters was a mistake, 469  one posi-
tive view of CFSP matters as a policy domain could be that it is a  ‘ sector-specifi c 
adaptation ’ , 470  catering for preferences of the Member States. 

 Th e purported Chinese wall between CFSP matters and other Union  policies 
may have been much more distinct in the past, but CFSP matters still remain in 
diluted form from the perspective of the Court ’ s jurisdiction. Th e EU cannot be 
a real constitutional order if it lacks basic characteristics such as full judicial review 
on legal matters. If the Union is to live up to the Court ’ s  Les Verts   expectation 
of establishing  ‘ a complete system of legal remedies and procedures designed 
to permit the Court of Justice to review the legality of measures adopted by 
the institutions ’ , 471  major constitutional change of the Union will be needed. Th e 
future of cavities in the EU judicial order depends, largely, on the Court ’ s own inter-
pretation of its jurisdiction to rule. Th is responsibility to police itself is a task that 
will have to be threaded on with immense care and precision. 

 Once,  ‘ tucked away in the fairyland Duchy of Luxembourg ’ , 472  the Court is 
tasked by the treaties to adjudicate in important cases, with parties arguing before 
it on both legal basis and other grounds. What the future holds is inevitable. Th ere 
is the slow and gradual shift , continuing with the Treaty of Lisbon, towards a supra-
national policy that will one day entail full Court competence in all areas of Union 
policy. As time goes on, the two diff ering legal regimes of CFSP and non-CFSP 
matters in EU external action will slowly intertwine and merge. Until such time as 
these issues of EU constitutional law are ironed out, the Court will continue to be 
asked detailed questions about its jurisdiction in CFSP matters.   


