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   Introduction   

  The expression  ‘ soft law ’  is, at fi rst sight, a  non sequitur . Law is either  ‘ hard ’  — that is, 
enforceable, ultimately by the state — or it is not law. A norm that lacks formal consequences 

is foreign to the lexicon applied to describe a domestic legal system. Nonetheless  …  it may 
be the paucity of our legal lexicon, rather than the expression itself, which is defi cient. 1   

  Catch-22 did not exist, he was positive of that, but it made no difference. What did matter 
was that everyone thought it existed, and that was much worse, for there was no object 

or text to ridicule or refute, to accuse, criticize, attack, amend, hate, revile, spit at, rip to 
shreds, trample upon or burn up. 2   

 SOME NORMS HAVE consequences which are not formal but nonetheless 
remain powerful. Consider an agency ’ s formal statement of how it will inter-
pret certain legislation, such as precedential views provided by the Australian 

Taxation Offi ce (ATO) which represent the ATO ’ s interpretation of any laws admin-
istered by the Commissioner of Taxation. 3  Alternatively, consider a  Department ’ s 
guidelines as to how it will interpret certain ordinary English words, such as those 
which appear in legislative instruments in relation to a reference to the annual 
 ‘ turnover ’  of a business, which are not defi ned in legislation. 4  Consider further a 
revenue authority, which implemented guidelines contrary to legislation setting lim-
its to the authority ’ s powers designed to collect tax in excess of that presently owed, 
in order to prevent the taxpayer (a building society) from receiving a windfall. 5  
For a variety of reasons, instruments like those described above effectively  compel 
 compliance, not only from the legally na ï ve or unwary, but also from relatively 
sophisticated parties. 6  There can be little doubt that soft law has consequences and 
that they are signifi cant. 

 Are these consequences formal ?  In one sense, they are not: soft law is not directly 
enforceable in court proceedings. This is the orthodox understanding of the effect 
of soft law. However, there are two ways in which soft law has effects which cannot 
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be dismissed as merely informal. The fi rst is that courts take notice of soft law. It is 
over 20 years since the Full Federal Court noted that  ‘ the proposition that govern-
ment policy cannot bind [a public authority] does not imply that the policy can be 
ignored ’ . 7  Soft law, particularly in the form of policy, can be effective in deliver-
ing the connected benefi ts of predictability and consistency. These are issues closely 
connected to the operation of the rule of law. The operation of the law should be 
 understood prior to decisions, either administrative or judicial, being made.  Likewise, 
arbitrary decision-making is opposed to the rule of law. Soft law is a recognised way 
of ensuring consistency between decisions on like sets of facts. 8  Australian courts 
do not defer to administrative decision-makers on any legal issue, and specifi cally 
rejected the US Supreme Court ’ s  Chevron  doctrine. 9  However, the  Administrative 
Appeals Tribunal (AAT) has recognised since the earliest days of its existence that, 
in the exercise of its  de novo  merits review jurisdiction, it is generally better to apply 
a lawful administrative policy in reaching a decision on review than to risk the 
 ‘ inelegance ’  of inconsistency. 10  

 The second  ‘ formal ’  effect of soft law is connected to the fi rst: people will be sub-
jected to real and legally effective consequences as a result of the operation of soft 
law. This may be, as discussed above, because soft law is given something close to 
normative operation by tribunals and courts. It may also be because people structure 
their dealings in reliance upon soft law which either undergoes a change or is subse-
quently interpreted in an unexpected way. 11  Consequences which materially affect 
individuals are in no way reduced or removed because they are not characterised as 
legally  ‘ formal ’ . 

 Soft law can also have effects which are harder to trace to precise outcomes but 
which are nevertheless signifi cant. For example, soft law is frequently used as a 
method of confi ning the discretion of administrative decision-makers. In part, this 
is designed to bring consistency to those decisions, but soft law is also used as a 
method of ensuring that discretionary power is exercised accountably. Part I of this 
volume attempts to deal with these issues by looking at what soft law is and how it 
is used within domestic legal settings. It is already well understood in international 
legal scholarship, at least in part because the comparatively limited scope of primary 
legislation in international law has caused soft law to be an important and effective 
method of regulation. 12  
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 This book does not, however, have the defi nition and categorisation of soft law 
as its only — or even its main — concern. Rather, it seeks to explore the possibility 
that people who have been exposed to soft law regulation, and particularly those 
who have relied on soft law only to suffer detriment when it is breached, altered 
or removed, might be able to obtain legal redress for their losses. This possibility is 
dealt with in Parts II and III. 

 Judicial review is considered in Chapters fi ve, six and seven as a potential source 
of remedies for people adversely affected by relying on soft law. In the Australian 
context, it is an ill fi t for two main reasons. The fi rst is that judicial review ’ s remedies 
attach to invalidity and soft law does not give them any purchase because it operates 
outside the valid/invalid dichotomy. The second is that judicial review ’ s remedies, 
as they apply in Australia, are procedural in nature and tend to provide no greater 
benefi t to an applicant than the opportunity to have the decision-maker remake the 
decision according to law. 

 One of the key battlegrounds in common law judicial review over the last 
two  decades — whether or not courts can or should give substantive remedies to 
 otherwise successful claimants in judicial review matters — can be located within the 
broader debate as to whether every problem must have a court-centred solution. 
The affi rmative response to this proposition is typifi ed by Lord Bingham ’ s  dictum  
that  ‘ the rule of public policy which has fi rst claim on the loyalty of the law [is] that 
wrongs should be remedied ’ . 13  Lord Bingham ’ s approach has not been followed 
 uncritically. 14  However, it is undoubtedly the case that England has embraced a 
broad judicial capacity to grant remedies for conspicuous unfairness amounting to 
an abuse of power. 15  This is a path down which England has been followed by vari-
ous common law countries, with the notable exception of Australia. 16  

 The Australian reluctance to accept the proposition that every wrong must have 
a (legal) remedy can, as usual, be traced to the Constitution, but to a certain extent 
this feels like more than just a formalist excuse to stop an unwelcome debate before 
it starts. 17  It is disingenuous to contend that the Australian judiciary as a whole (or 
at least a majority of the High Court) does not have a genuine concern about courts 
being invited to remedy unfairness which is  ‘ conspicuous ’  (to whom ? ); or to inter-
vene in matters featuring a  ‘ potentially unjust decision ’  (by what standard ? ). 18  The 
orthodox judicial view in Australia is that such broad judicial discretion is apt to 
be misused, taking individual judges genuinely motivated to prevent injustice outside 
the limits of the acceptable judicial role. There is no compelling evidence that this 
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is part of a political agenda. 19  But does it amount to sacrifi cing justice on the altar 
of consistency ?  Not at all, once we are prepared to accept that sometimes serious 
issues will be exposed in legal proceedings which are then remedied outside those 
proceedings. 

 Compensation generally has nothing to do with proving invalidity in either tort 
or equity, and Chapters eight, nine and ten examine whether remedies in these disci-
plines have the capacity to assist people who have suffered loss as a result of having 
relied on soft law. Chapter eight deals with important threshold questions regard-
ing whether public authorities can ever be liable in tort; whether they can be liable 
where private individuals would not be liable; the particular diffi culties in proposing 
public authority liability for pure omissions; and whether public authorities can be 
liable in equity where an estoppel is raised. 

 Chapters nine and ten use hypothetical scenarios to cover two main issues. The 
fi rst of these is whether and how soft law might create a common law duty of care, 
how it would be used to do so, and how knowledge of the terms of the soft law 
might affect the previous answers. The second examines the importance of a plain-
tiff ’ s subjective reliance on a soft law instrument, both as a matter of tort and of 
equity. A public authority will be held liable in negligence for loss caused by the fail-
ure to apply a soft law instrument if the soft law in question includes a misrepresen-
tation that the authority will act in accordance with it and an individual has relied 
reasonably on that representation to his or her detriment. However, this ground of 
claim is diffi cult to make out, refl ecting the traditional reluctance of the common 
law to attach a duty of care to words rather than acts. At fi rst blush, equity is even 
less promising, since the usual remedy where a person has relied to his or her detri-
ment on a non-contractual statement or instrument is promissory estoppel. England 
allowed the creation of a doctrine of public law estoppel, later absorbed into the 
public law doctrine of substantive enforcement of legitimate expectations. 20  By con-
trast, Australia has been at best lukewarm on the issue and there has been no judicial 
consideration of the subject since 1990. 21  It is generally held that an estoppel will 
not be enforced where it would cause a public authority either to act ultra vires or to 
fetter its statutory discretion. 22  However, I suggest in Chapter ten that it is possible 
to harness the  ‘ remedial fl exibility [which] is a characteristic of equity jurisprudence ’  
to fashion another response. 23  This is possible in as much as an estoppel is not a 
remedy but a circumstance which allows equity to be granted, usually in the form 
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of an order to hold the representor to the substance of his or her representation. 24  It 
could also be an order for equitable compensation, which is a remedy that has fallen 
into disuse, but need not have done. Nonetheless, these chapters ’  conclusion, which 
is inescapable, is that, although private law remedies are in some circumstances 
available for the failure of public authorities to adhere to their own soft law, they are 
severely limited, both in scope and regularity of occurrence. These remedies provide 
inadequate protection for individuals who have acted on the strength of soft law. 

 In many ways, Part III is an appropriate note on which to end this book, because 
it concludes that the most effective remedies to soft law issues are, themselves, 
 ‘ soft ’ . The non-judicial remedies considered are: intervention by the Ombudsman 
in Chapter eleven; and payments under one of the various discretionary compensa-
tion schemes provided for by government in Chapter twelve. The Ombudsman is a 
consistently underestimated institution, often on the basis that it lacks the capacity 
to make binding declarations of right and is therefore a  ‘ toothless tiger ’ . 25  However, 
the Ombudsman has  ‘ a potential for  systemic  impact beyond any court ’ s capac-
ity ’  (emphasis added) and is able to use it to effect change where soft law is being 
misused by public authorities. 26  Ombudsmen are fl exible and can recommend a 
wide variety of remedial action, including things that are beyond the capacity of 
the courts. Furthermore, ombudsmen ’ s recommendations are usually followed by 
government and are most unlikely to be the subject of judicial review proceedings in 
Australia. 27  Either by examining the use of soft law at a systemic level or by inves-
tigating an individual complaint, ombudsmen are more likely than courts to obtain 
a satisfactory result. 

 Chapter twelve examines one remedy which the Ombudsman might well rec-
ommend where a person has relied on soft law to his or her detriment, namely a 
payment under a discretionary scheme. These schemes are designed to allow gov-
ernment to make payments to deserving parties without running afoul of the legal 
limitations on the capacity of government to remedy injustice by spending from 
consolidated  revenue. 28  At Commonwealth level, there are discretionary statutory 
mechanisms under which the Finance Minister may authorise compensatory  ‘ act 
of grace ’  payments or waive or set off debts. 29  Another non-legislative remedial 
scheme, which relies on the Commonwealth ’ s executive powers under section 61 of 
the Constitution and is exercised by individual portfolio Ministers or their delegates, 
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is the Scheme for Compensation for Detriment caused by Defective Administration 
(the CDDA Scheme), under which a government agency may make a payment to an 
applicant which it has  ‘ directly caused to experience detriment as a result of defec-
tive administration ’  in circumstances where the agency bears no legal liability and 
 ‘ there is no other viable avenue to provide redress ’ . 30  These schemes are all intended 
to be used to remedy  exceptional  losses, rather than merely as a method of expendi-
ture for providing compensation which has not been envisaged by the relevant stat-
ute. Given that payments under these discretionary schemes generally require that 
an applicant have no other legal rights which s/he could exercise in order to obtain 
redress, they are in many ways the ideal response to the issues thrown up by the 
use of soft law. The ambiguous nature of soft law as law/non-law is precisely what 
makes it attractive as a regulatory instrument. But should Australian public authori-
ties be able to rely on such a convenient regulatory device without accepting some 
responsibility for adverse impact suffered by those who have been infl uenced to their 
detriment by soft law ?  This issue, and in particular what remedies might be available 
for breach of soft law, are considered throughout this book. 

  


