
   Introduction   

 WE ARE AT an impasse. Over the past decades, the growth of inter-
national trade and investment has allowed a number of devel-
oping countries to catch up with the rich countries, thanks to a 

strong, export-led growth. But many developing countries are still being 
left behind from this process. And even where the convergence process is at 
work, inequalities have often developed within the countries that  benefi t. 
The international charity group Oxfam calculated that seven out of ten 
people live in countries where the gap between the rich and poor is worse 
today than it was 30 years ago. 1  Moreover, while growth has had power-
ful poverty-reducing effects in many developing countries, it has also led in 
many cases to environmental degradation and to an uncontrolled increase 
of greenhouse gas emissions. We now use about 1.6 planets annually to 
provide us with resources and to absorb our waste, and this ecological over-
shoot increases each year. 2  The concentration of carbon dioxide (CO 2 ) in 
the atmosphere is now 40% higher than it was in 1750, before the industrial 
era, and the levels of concentration of methane (NH 4 ) and nitrous oxide 
(N 2 O), the two other major greenhouse gases resulting from human activ-
ity, increased by 150 per cent and 20 per cent respectively in that time: these 
concentrations exceed what has been recorded during the past 800,000 
years, and the rates of increase we are witnessing today are unprecedented 
in the last 22,000 years. 3  

 1      Calculation based on data updated in June 2013: econ.worldbank.org/WBSITE/
EXTERNAL/EXTDEC/EXTRESEARCH/0,,contentMDK:22301380~pagePK:64214825~pi
PK:64214943~theSitePK:469382,00.html. A range of authors have expressed their concern 
about growing inequality in recent years. They include Fran ç ois Bourguignon,  La mondialisa-
tion de l ’ in é galit é   (Paris, Seuil, 2012);      Joseph   Stiglitz,      The Price of Inequality. How today ’ s 
divided society endangers our future   ( WW Norton  &  Co ,   New York and London  ,  2012 )  ; 
     James   K Galbraith   ,   Inequality and Instability: A Study of the World Economy Just Before the 
Great Crisis   (  Oxford  ,  Oxford University Press ,  2012 )  ;      Thomas   Piketty   ,   Capital in the Twenty-
First Century   (  Cambridge   MA  ,  Harvard University Press ,  2014 )  . Probably the most detailed 
indictment of the impacts of growing inequality on the health of societies is      Richard   Wilkinson    
and    Kate   Pickett   ,   The Spirit Level. Why Greater Equality Makes Societies Stronger   (  New York  , 
 Bloomsbury Press ,  2009 )  .  

 2      See the calculations of the Global Footprint Network, available at:   www.footprintnetwork.
org/ar/index.php/GFN/page/world_footprint/   (consulted on 30 January 2015).  

 3      International Panel on Climate Change (IPCC), 5th Assessment Report,  Approved Sum-
mary for Policymakers adopted at the Twelfth session of Working Group I: Climate Change 
2013: The Physical Science Basis  (IPCC WG1 AR5) (27 September 2013) 7.  
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 The expansion of volumes of trade in recent decades may be successful, 
in certain respects, as long as we consider countries as a whole, and as long 
as we defi ne success as increase in GNP per capita. But once we exam-
ine the situation of different groups within countries and once we abandon 
the fetishism of growth as measured by GNP increase to take into account 
the other pillars of sustainable development, serious doubts emerge as to 
its ability to deliver what it promises. If globalization as such is not to be 
blamed, then perhaps its current form is. 

 This book asks whether part of the problem may be in the fragmentation 
of international regimes, and specifi cally, in the failure to create effective 
linkages between the multilateral trade regime, on the one hand, and uni-
versally recognized labour and environmental standards, on the other hand. 
Trade liberalization has proceeded through bilateral and regional trade 
agreements, as well as through successive rounds of multilateral negotia-
tions under the General Agreement on Tariffs and Trade (GATT), 4  now inte-
grated as part of the Agreements of the World Trade Organization which, 
by the end of 2014, 160 members had joined. 5  Labour rights have been 
gradually defi ned at international level under the auspices of the Interna-
tional Labour Organization, which since its establishment in 1919 has led to 
the conclusion of about 400 instruments open for signature and ratifi cation 
by its 185 members. And environmental standards have been defi ned in a 
set of conventions, covering a range of areas including the protection of the 
ozone layer, hazardous waste, endangered species, biodiversity and climate 
change (Box 2). 

 But these developments have hitherto remained largely separate and dis-
connected from one another. International trade law, international labour 
law, and international environmental law, co-exist. These various regimes are 
established under specifi c instruments. They each have separate negotiation 
fora and means of enforcement, including dispute settlement mechanisms. 
International lawyers refer to this as  ‘ fragmentation ’ , ie the differentiation 
of international law into a number of self-contained regimes, each with their 
own norms and adjudication mechanisms, and relatively autonomous both 
vis- à -vis each other and vis- à -vis general international law. 6  

 This book explores whether fragmentation, as it has developed since the 
Second World War, is an obstacle to the pursuit of sustainable develop-
ment, and if so, what can be done about it. Specifi cally, it asks whether the 

 4        General Agreement on Tariffs and Trade (GATT 1947), Geneva, 30 October 1947, entered 
into force on  1 January 1948  ( 55 UNTS 187 )  .  

 5        Agreement establishing the World Trade Organization, Marrakesh, 15 April 1994, entered 
into force on 1 January 1995 ( 33 ILM 1125  ( 1994 ))  .  

 6      Report of the Study Group of the International Law Commission,  Fragmentation of inter-
national law: diffi culties arising from the diversifi cation and expansion of international law , 
UN doc A/CN.4/L.702, 18 July 2006, para 8;       Bruno   Simma   ,  ‘  Self-contained regimes  ’  ( 1985 ) 
 16      Netherlands Yearbook of International Law    111 – 36    .  
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 multilateral trade regime, now developed under the auspices of the World 
Trade Organization, allows Members of the WTO to link their trade poli-
cies to concerns related to labour rights or the environment, in order to use 
market access as a leverage to encourage their trading partners to improve 
labour conditions and to better protect the environment. This volume is not 
about the fl exibility each WTO Member has, at domestic level, to protect 
workers ’  rights or the environment — for they undoubtedly have such a free-
dom, unless this leads to the adoption of measures that result in discrimi-
natory trade policies, in violation of WTO disciplines. The book is, rather, 
about the use of trade to promote such values outside the jurisdiction of 
the country concerned: it is about whether WTO Members may use trade 
as a tool to infl uence the conduct of their trading partners, or of economic 
actors seeking access to their markets, by making market access conditional 
upon those partners or actors doing more in the areas of labour and the 
environment. 

 The issue has become increasingly divisive. On the one hand, as illustrated 
for instance by the continuous growth of bilateral free trade agreements 
and by the emergence of large free trade zones negotiated between major 
economies, countries and regions continuously work towards the expansion 
of trade as a means to stimulate growth. 7  On the other hand, there is a wide 
recognition that  ‘ non-trade ’  issues, including labour and the environment, 
should be taken into account in trade negotiations, in order to  ‘ level the 
playing fi eld ’ , and might play a role in the shaping of trade  policies. 8  There 
are a number of channels through which this may be done: they include 
improving the multilateral trade regime in order to take these  ‘ non-trade ’  
issues more explicitly into account; the inclusion of social and environmental 
clauses in bilateral or regional free trade agreements; or, fi nally, the adoption 
of measures taken unilaterally by one trading partner in order to encourage 
the other partner, or economic agents exporting from that partner ’ s jurisdic-
tion, to improve the protection of labour or environmental standards. 

 7      At the time of writing, in late 2014, negotiations are nearing completion for a Trans-Pacifi c 
Partnership (TPP) between the United States and a group of eight countries of the Asia-
Pacifi c zone (Australia, Brunei Darussalam, Chile, Malaysia, New Zealand, Peru, Singapore, 
Vietnam); Canada and the European Union have signed the Comprehensive Trade and Eco-
nomic Agreement (CETA); and a Transatlantic Trade and Investment Partnership (TTIP) is 
under discussion between the European Union and the United States. Clearly, the major econo-
mies in the world see the removal of obstacles to trade, in particular of non-tariff barriers 
through regulatory convergence, as a signifi cant tool to overcome the impacts on growth of 
the economic crisis.  

 8      For instance, the negotiators of the TPP reported on 10 November 2014 that,  ‘ recognizing 
the commitment of all TPP countries to strong environmental protection and conservation ’ , 
they had  ‘ made progress toward agreement on a set of enforceable environmental disciplines ’ , 
and that  ‘ to ensure that the benefi ts of trade are broadly shared, we are close to agreement on 
a set of enforceable commitments on labour rights that embody key ILO labour rights ’  (Trade 
Minister ’ s Report to Leaders, 10 November 2014, available from the website of the Offi ce of 
the United States Trade Representative (last consulted on 30 January 2015).  
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 It is this latter question that is explored here. This book asks whether, 
even in the absence of an explicit clause to that effect in the instruments 
regulating the trade relationships between the parties, resorting to unilateral 
trade measures may be legitimate and allowed; and, in particular, whether 
the WTO framework authorizes its Members to establish such a link. In 
a well-known resolution on human rights and social and environmental 
standards in international trade agreements adopted on 25 November 2010, 
the European Parliament proposes a series of measures to ensure a greater 
compatibility between the trade, labour and environment agendas, includ-
ing the use of unilateral trade measures. 9  Under which conditions would it 
be legitimate to have access to the EU markets depend on compliance with 
certain labour or environmental standards? What are the tools that could 
be used in this regard? Is there a danger that these tools might be used 
for protectionist purposes, denying developing countries the comparative 
advantage they have in the global competition, and to which extent would 
the disciplines imposed on WTO Members prohibit such a linkage, in order 
to avert such a risk? 

 The negotiators of the WTO Agreements were themselves fully aware 
of the links between trade, employment, and the environment. They saw 
the growth of trade not as an end to be promoted for its own sake, but as 
a means to attain higher, non-instrumental objectives, including improved 
standards of living for all and a sustainable use of the world ’ s resources. 
The preamble of the Agreement establishing the World Trade Organization 
(WTO) states that Members ’  

  relations in the fi eld of trade and economic endeavour should be conducted with 
a view to raising standards of living, ensuring full employment and a large and 
steadily growing volume of real income and effective demand, and expanding the 
production of and trade in goods and services, while allowing for the optimal use 
of the world ’ s resources in accordance with the objective of sustainable develop-
ment, seeking both to protect and preserve the environment and to enhance the 
means for doing so in a manner consistent with their respective needs and con-
cerns at different levels of economic development.  

 The question however, is whether trade policies can be harnessed to encour-
age the very results that were expected to follow from the establishment of 

 9      See operational paragraph 6: the European Parliament  ‘ reaffi rms that the objectives of 
maintaining and preserving an open and non-discriminatory multilateral trade system on 
the one hand, and protecting the environment and promoting sustainable development on 
the other hand, should be mutually supportive; underlines that, pursuant to Article 20 of the 
GATT, the Member States may adopt trade measures to protect the environment, subject to the 
requirement that such measures are not applied in a manner which would constitute a means 
of arbitrary or unjustifi able discrimination; encourages the Member States to make full use of 
this provision ’  (European Parliament resolution of 25 November 2010 on human rights and 
social and environmental standards in international trade agreements (rapporteur Sa ï fi ), EP 
doc P7_TA(2010)0434, inter-institutional fi le 2009/2219(INI)).  
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a rules-based, multilateral trading system, and whether WTO Members may 
act unilaterally, through their trade policies, to humanize globalization. 

 In order to address this question, this volume fi rst recalls the background 
of the debate. It does so in general terms, identifying what may be troubling 
about the current situation in which the trade agenda is being pursued in 
disregard of other,  ‘ non-trade ’  issues, such as labour rights or environmen-
tal standards (Chapter one). It then reviews the various tools that could be 
used to ensure a linkage between trade policies on the one hand, and a con-
cern for compliance with labour and environmental standards on the other 
hand. Five such tools are examined. Chapter two examines the potential 
use of a sanctions-based mechanism, consisting in a ban or in the imposi-
tion of higher tariffs on products or services that do not comply with cer-
tain requirements to use clean technologies or to respect labour rights in 
the production process. It offers a general presentation of the applicable 
legal framework under the main WTO Agreement, the General Agreement 
on Tariffs and Trade (GATT), applicable to trade in goods, the disciplines 
of which have been replicated in similar form in the General Agreement 
on Trade in Services (GATS). Chapter three assesses the role of border tax 
adjustment measures, including what is colloquially known as the  ‘ carbon 
tax ’ . Chapter four provides an assessment of the linkage between access 
to market at preferential conditions and compliance with certain labour 
and environmental standards within the General Systems of Preferences that 
were established in the 1970s in order to accelerate the integration of devel-
oping countries in the global economy. Chapter fi ve discusses the role of 
ecolabelling schemes. Chapter six, fi nally, provides an overview of the use of 
public procurement as a means to encourage compliance with labour rights 
or environmental standards. 

 The fi nal chapter, Chapter seven, provides a brief conclusion. The inquiry 
shows that governments, even acting unilaterally — that is, without having 
to go through the negotiation of a new international agreement — , could do 
much better at being consistent across the trade, social justice and environ-
mental sustainability agendas. They could put trade in the service of sustain-
able development. The WTO framework only constrains them insofar as it 
prohibits them from using the various tools they have at their disposal for 
protectionist purposes. As the legal obstacles dissolve, however, the political 
responsibilities come to light. I argue that it is possible to reconcile trade 
with labour rights and with environmental objectives, in particular in order 
to mitigate climate change. An agenda establishing a linkage between trade 
on the one hand and labour rights and environmental standards on the 
other hand would only succeed, however, if coupled with strong support for 
developing countries, including by the transfer of technologies, the fi nanc-
ing of clean development projects, and support for the establishment or 
strengthening of social protection schemes. Combining unilateral measures 
linking market access to social and environmental conditions, on the one 
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hand, with, on the other hand, support to the right to development of poor 
countries may be seen as a new brand of multilateralism: one in which each 
country or region uses trade as an opportunity, not just to export more and 
to grow faster, but to move towards a more humane form of globalization. 
This is a multilateralism of the ends, rather than a multilateralism of the 
tools: though the tool of trade policies is in the hands of each country for 
it to use, it can serve the ends that the international community has set for 
itself, rather than the selfi sh interests of the few whom trade benefi ts today. 

  



 1 

   Setting the Stage: The Limits 
of Fragmentation   

 TRADE HAS GRADUALLY been drifting apart from so called  ‘ non-
trade ’  issues, including labour rights and environmental standards. 
This is not inevitable. It is in fact the result of a process of separation 

that began in the 1980s, and took a decisive turn with the establishment of 
the World Trade Organization in the mid-1990s. But international law has 
not always been as fragmented as it seems to be today. In order to under-
stand how we can move towards a more coherent international legal order, 
and one that would be therefore better equipped to humanize globalization, 
it may be useful to recall where we come from. Trade has never been an end 
in itself. Its relative autonomization — its strengthening as a separate regime 
of international law — is recent, and it can be challenged. 

   I. TRADE AND LABOUR RIGHTS  

 Trade and labour rights have not always been treated in isolation. Indeed, 
their interconnectedness was acknowledged when the International Labour 
Organization (ILO) was established in 1919. One of the key factors lead-
ing to its creation was the conviction of governments that  ‘ the failure of 
any nation to adopt humane conditions of labour is an obstacle in the 
way of other nations which desire to improve the conditions in their own 
 countries ’ : 1  insofar as nations compete on global markets and enter into 
relationships through trade and investment, they might be discouraged from 
moving towards the improvement of workers ’  rights unless other nations 
are doing the same. The ILO was set up, primarily, to address this collective 
action problem. Its purpose was to ensure that the development of inter-
national trade would not delay the achievement of progress in the area of 
labour rights, as would be the case if countries were to seek to improve their 
international competitiveness 2  at the expense of the protection of workers. 

 1      ILO Constitution, Preamble, para 3.  
 2      Strictly speaking, it is not countries, but economic actors — fi rms — that compete on interna-

tional markets. Thus, the mention of  ‘ international competitiveness ’  of countries is a shorthand 
way of referring to the conditions under which companies established under the jurisdiction of 
the countries concerned can export goods and services abroad.  
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 The link was initially reaffi rmed after World War II. Already in the Dec-
laration concerning the aims and purposes of the International Labour 
Organization (Declaration of Philadelphia) adopted on 10 May 1944, and 
integrated to the Constitution of the ILO, the International Labour Confer-
ence included among the fundamental principles on which the ILO is based 
that  ‘ labour is not a commodity ’  and that  ‘ poverty anywhere constitutes a 
danger to prosperity everywhere ’ , thus reaffi rming the need to ensure that 
the growth of trade should not be at the expense of workers ’  rights. 3  Even 
more explicitly, it stated that 

  all national and international policies and measures, in particular those of an 
economic and fi nancial character, should be judged in this light and accepted only 
in so far as they may be held to promote and not to hinder the achievement of 
this fundamental objective [of ensuring that all human beings, irrespective of race, 
creed or sex, have the right to pursue both their material well-being and their 
spiritual development in conditions of freedom and dignity, of economic security 
and equal opportunity]. 4   

 In February 1946, negotiations began on the establishment of an Inter-
national Trade Organization (ITO), as a specialized agency of the United 
Nations. The Charter of the ITO was agreed in Havana in March 1948. The 
Members pledged to implement Article 55 of the UN Charter by assuring 
 ‘ a large and steadily growing volume of real income and effective demand ’ , 
and by increasing  ‘ the production, consumption and exchange of goods, 
and thus to contribute to a balanced and expanding world economy ’ . They 
also committed to  ‘ foster and assist industrial and general economic devel-
opment, particularly of those countries which are still in the early stages of 
industrial development, and to encourage the international fl ow of capital 
for productive investment ’ ; to  ‘ further the enjoyment by all countries, on 
equal terms, of access to the markets, products and productive facilities 
which are needed for their economic prosperity and development ’ ; to pro-
mote trade as an instrument of economic development; and generally, to 
 ‘ facilitate through the promotion of mutual understanding, consultation 
and co-operation, the solution of problems relating to international trade in 
the fi elds of employment, economic development, commercial policy, busi-
ness practices and commodity policy ’ . 5  The ITO thus was conceived as an 

 3      Para I(a) and (c).  
 4      Para II(c). These principles were reaffi rmed in the ILO Declaration on Social Justice 

for a Fair Globalization adopted statement of principles and policies adopted unanimously 
on 10 June 2008 by the International Labour Conference at its ninety-seventh session. The 
 Declaration builds on principles recognized in the Constitution of the International Labour 
Organization, including the Declaration concerning the Aims and Purposes of the ILO of 1944 
and the Declaration on Fundamental Principles and Rights at Work of 1998.  

 5      United Nations Conference on Trade and Employment, held at Havana, Cuba, from 12 
November 1947, to 24 March 1948, Final Act and Related Documents (Havana, Cuba, March 
1948) (Charter of International Trade Organization, Art 1).  
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organization in which countries could gradually agree on how to support 
international trade in order to ensure that it would contribute to employ-
ment and development, and in close cooperation with the United Nations 
Economic and Social Council. 6  The Charter establishing the ITO also noted 
that unemployment should be treated as a common concern calling for inter-
national cooperation, and that the promotion of trade should not be at the 
expense of the protection of fair labour standards: it acknowledged that  ‘ all 
countries have a common interest in the achievement and maintenance of 
fair labour standards related to productivity, and thus in the improvement 
of wages and working conditions as productivity may permit ’ . 7  It included 
strong provisions on the role of international assistance and cooperation in 
the service of development. 8  

 Those objectives soon appeared to be overambitious, however. On 
6 December 1950, drawing the conclusions from the strong opposition of 
the US Congress many members of which feared the ITO would represent 
an excessive check on the United States ’  sovereignty, President Truman 
announced that the United States would not ratify the ITO Charter. 9  In 
the meantime, the General Agreement on Tariffs and Trade (GATT) had 
become provisionally applicable in January 1948. 10  But what had been lost 
was more than the promise of one international agency that would ensure 
a consistent approach across the areas of trade, employment, and economic 
development: as would soon become clear, it was the idea of international 
cooperation itself for the fulfi lment of the latter two objectives that was 
being questioned. 

 The consequences of this initial failure to set up the International Trade 
Organization are well known. The GATT — initially made to enter into force 
on a purely provisional basis in order to avoid a sudden suspension of trade 
fl ows — was institutionalized. The Marrakesh Agreement of 15 April 1994 
establishing the WTO, almost 50 years after the initial GATT, signifi cantly 
strengthened the regime of international trade, and represented a decisive 

 6      See the defi nition of the functions of the ITO in Art 72 of the Charter. The Charter 
included chapters on Employment and Economic Activity (II); on Economic Development and 
Reconstruction (III); on Commercial Policy (IV); on Restrictive Business Practices (V); and on 
Inter-Governmental Commodity Agreements (VI). See also       Steve   Charnovitz   ,  ‘  The (neglected) 
employment dimension of the World Trade Organization  ’   in     Virginia   A Leary    and    Daniel  
 Warner    (eds),   Social Issues, Globalisation and International Institutions   (  Leiden  ,  Martinus 
Nijhoff ,  2006 )  138 – 39    .  

 7      Charter of the ITO, Arts 2 and 7.  
 8      See Chapter III of the Charter of the ITO.  
 9      On the circumstances behind this failure, see      John   H Jackson   ,   World Trade Law and the 

Law of GATT: A Legal Analysis of the General Agreement on Tariffs and Trade    (  Charlottesville  
 MI  ,  1969 )  37 – 38   ;      William   Diebold   ,   The end of ITO. Essays in International Finance   No 
16 (  Princeton   NJ  ,  Princeton University Press ,  1952 )  ;      J-C   Graz   ,   Precursor of the WTO: the 
 stillborn Havana Charter, 1941 – 1950   (  Geneva  ,  Droz ,  1999 )  .  

 10        Protocol on the Provisional Application of the GATT of 30 October 1947,  55 UNTS 308  
( 1947 ).    
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and potentially dangerous move towards its autonomization. The establish-
ment of the World Trade Organization may be seen as the fi nal stage in a 
process that began in 1948, through which international trade was gradu-
ally liberalized through a series of trade negotiations that were conducted 
formally outside the United Nations system, and without any explicit con-
nection to other areas (such as labour rights, environmental standards, or 
human rights) that were subject to international cooperation. 11  In addition, 
since the establishment of the WTO, the disciplines imposed in the multi-
lateral trading system are enforced under the threat of economic sanctions: 
this is in contrast with the enforcement means at the disposal of the Inter-
national Labour Organization or the UN human rights system, that essen-
tially rely on the reputational costs incurred by countries who ignore their 
international commitments in these areas. The enforcement of labour rights 
and of human rights is relatively weaker, especially for countries who care 
less about their standing in international relations than about their export 
opportunities; 12  and the dispute settlement mechanism established as part 
of the WTO Agreements is a particularly effective tool in the hands of the 
 largest and most developed economies (which are in effect the only ones 
who can impose sanctions that can hurt), whereas enforcement is decen-
tralized in the system of the ILO and in the UN human rights system. 13  
Countries may be pressured to conform to international law because of the 
fear of disrepute, of course: research shows that international law regimes 
typically succeed to the extent that compliance is rewarded by countries 
being seen as trustworthy and reliable participants in the international legal 
process. 14  As regards economic sanctions that might be imposed on a coun-
try infringing its trade commitments, however, the weight on governmental 
decision-making of powerful economic interests who may suffer the most 

 11      See, for a discussion of the successive trade negotiation rounds,      A   Hoda   ,   Tariff  Negotiations 
and Renegotiations under the GATT and the WTO. Procedures and Practices   (  Cambridge  , 
 Cambridge University Press ,  2001 )  .  

 12      See n 14 below.  
 13      The Memorandum of Understanding on Rules and Procedures Governing the Settlement 

of Disputes (DSU) is contained in annex 2 to the Marrakesh Agreement. Enforcement relies 
on the possibility, for the WTO Member affected by another Member ’ s non-compliance, to 
request consultations, and potentially a binding arbitration if consultations fail; ultimately, 
the complaining Member may be authorized to adopt counter-measures against the delinquent 
Member. Commentators have often remarked that the mechanism was highly biased in favour 
of the powerful. As Stiglitz writes:  ‘ The WTO ’ s international law is an imperfect rule of law; 
the rules are derived from bargaining, including bargaining between the rich and the poor 
countries, and in that bargaining it is the rich and powerful that typically prevail. Enforcement 
is asymmetric — a threat of trade restriction by the United States against a small country like 
Antigua will elicit a response, but the United States does not pay much attention if Antigua 
threatens a trade restriction. Only when the practice affects a large number of countries  …  is 
the threat of retaliation even credible ’  (     Joseph   Stiglitz   ,   Making Globalization Work   (  New York  , 
 WW Norton  &  Co ,  2006 )  76   ).  

 14      See      Abram   Chayes    and    Antonia   Handler Chayes   ,   The New Sovereignty. Compliance with 
International Regulatory Agreements   (  Cambridge   MA  ,  Harvard University Press ,  1995 )  .  
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signifi cant losses from restrictions to exports will often prove decisive, espe-
cially when the trading partner is too important to ignore and retaliatory 
measures adopted by that partner, therefore, particularly costly. 

 Following the entry into force of the WTO Agreement in 1995, the 
United States and the EU sought to introduce a link between international 
trade and labour standards. This was resisted by developing countries, who 
feared, understandably, that this would justify protectionism and would 
deprive them of what they saw as their comparative advantage, particularly 
for labour-intensive lines of production. The outcome of this battle was the 
adoption of an explicit recognition, within the WTO, that trade liberaliza-
tion should not be linked to considerations related to labour rights. In the 
Singapore Ministerial Declaration adopted on 13 December 1996 at the fi rst 
WTO Ministerial Conference, the WTO Members stated: 

  We renew our commitment to the observance of internationally recognized core 
labour standards. The International Labour Organization (ILO) is the competent 
body to set and deal with these standards, and we affi rm our support for its work 
in promoting them. We believe that economic growth and development fostered 
by increased trade and further trade liberalization contribute to the promotion of 
these standards. We reject the use of labour standards for protectionist purposes, 
and agree that the comparative advantage of countries, particularly low-wage 
developing countries, must in no way be put into question. In this regard, we note 
that the WTO and ILO Secretariats will continue their existing collaboration. 15   

 In effect, this put an end to attempts to explicitly link trade to labour rights 
at multilateral level. The 2008 ILO Declaration on Social Justice for a Fair 
Globalization, 16  the primary purpose of which was to ensure that the Decent 
Work Agenda would be effectively promoted, does task the ILO to ensure 
that other institutions support the agenda: 

  Other international and regional organizations with mandates in closely related 
fi elds can have an important contribution to make to the implementation of the 
integrated approach. The ILO should invite them to promote decent work, bear-
ing in mind that each agency will have full control of its mandate. As trade and 
fi nancial market policy both affect employment, it is the ILO ’ s role to evaluate 
those employment effects to achieve its aim of placing employment at the heart of 
economic policies. 17   

 But it appeared clearly, by then, that the trade regime would continue to 
develop separately from the efforts conducted by the ILO in the area of 
labour rights. 

 Yet, linkage between trade and labour rights is far from being unprec-
edented. References to labour rights are included in some commodities 
agreements. For instance, consistent with its key objectives to promote 

 15      WT/MIN(96)/DEC, 18 December 1996, para 4.  
 16      Adopted by the ninety-seventh session of the International Labour Conference.  
 17      Paragraph II, C.  
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international trade of coffee by facilitating exchanges of information and 
adopting market-stabilizing measures, but also to encourage Members to 
 ‘ develop a sustainable coffee sector in economic, social and environmental 
terms ’ , 18  the 2007 International Coffee Agreement provides that 

  Members shall give consideration to improving the standard of living and work-
ing conditions of populations engaged in the coffee sector, consistent with their 
stage of development, bearing in mind internationally recognized principles and 
applicable standards on these matters. Furthermore, Members agree that labour 
standards shall not be used for protectionist trade purposes. 19   

 At the request of the new Clinton administration — a request made after it 
came into offi ce in the United States in 1992 — the North American Free 
Trade Agreement also was concluded accompanied by side agreements on 
Labour and Environment Cooperation between the Parties. The conclusion 
of these agreements in 1993 was, in effect, a compromise solution between 
allowing a form of regulatory competition potentially destructive of envi-
ronmental and labour standards and seeking to harmonize such standards, 
which could have been seen by Mexico in particular, one of the Parties to 
the agreement, as depriving it of its comparative advantage on the newly 
created North American free trade area. The side agreements impose essen-
tially an argument of transparency, as the Parties commit to maintain such 
regulations at a high level and to enforce their labour and environmental 
regulations. The objective is to avoid the Parties being tempted to improve 
the competitiveness of the economic actors operating on their territory by 
reducing labour and environmental standards. 20  

 Are the fears of  ‘ social dumping ’  justifi ed? 21  The evidence is inconclusive. 
Econometric studies tend to show that the countries with the most open 

 18      Article 1, (3).  
 19      Article 37. In the Preamble of the Agreement, the Members also recognize  ‘ the need to 

foster the sustainable development of the coffee sector, leading to enhanced employment and 
income, and better living standards and working conditions in Member countries ’  (para 4).  

 20      See       Jack   I Garvey   ,  ‘  Current Development: Trade Law and Quality of Life — Dispute 
 Resolution under the NAFTA Side Accords on Labor and the Environment  ’  ( 1995 )  89       American 
Journal of International Law    439    ;       Laura   O Pomeroy   ,  ‘  The Labor Side Agreement under the 
NAFTA: Analysis of Its Failure to Include Strong Enforcement Provisions and Recommenda-
tions for Future Labor Agreements Negotiated with Developing Countries  ’  ( 1996 )  29      George 
Washington Journal of International Law and Economics    769    .  

 21      The notion of  ‘ social dumping ’  may of course be given various defi nitions, ranging from 
situations in which an employer deliberately violates existing legislation in order to achieve a 
competitive advantage to situations where practices as regards working conditions and wages 
comply with the applicable labour legislation and simply refl ect different levels of productivity 
between workers, without entailing any distortion of competition (see on these understandings 
     Daniel   C Vaughan-Whitehead   ,   EU Enlargement versus Social Europe? The Uncertain Future 
of the European Social Model   (  Cheltenham  ,  Edward Elgar ,  2003 )  325 – 27   ). The notion is used 
here to refer to the (perfectly legal) practice of companies to locate their activities in the state, 
and thus under the regulatory regime, that will make compliance with social regulations least 
costly, in order to be the most competitive on international markets.  
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trade policies have witnessed improvements in working conditions, at faster 
rates than countries with closed trade policies. 22  But that does not prove 
that fears of social dumping are without foundation. First, correlation does 
not imply causality. The improvement in labour conditions may be attribut-
able to a range of other factors than trade per se. Among such factors, we 
may include the role of foreign investment and the arrival of multinational 
corporations in the country concerned, general progress in the standard of 
living (ie that trade may or may not have accelerated, depending on the posi-
tion of the country in the international division of labour and the evolution 
of the terms of trade) or, perhaps most importantly, the level of organization 
of workers and the strength of their bargaining position. Secondly, a gener-
ally positive correlation between trade openness and working conditions 
does not provide information about the counter-factual: what if a country 
had resorted to more protectionist policies, shielding certain sectors from 
competition? Could it be that the working conditions would have improved 
even further? 

 It is equally diffi cult to arrive at defi nitive conclusions concerning the 
relationship between trade openness and the evolution of labour regulations 
in any particular country. How the regulatory framework evolves depends, 
fi rst and foremost, on the balance of political forces in a country at any 
point in time, as well as on the respective bargaining power of employers 
and workers ’  unions. Trade openness is one among many factors that infl u-
ences the respective positions of the different social political actors in the 
country. It implies, for instance, that the employers may with some plau-
sibility threaten to relocate production plants if the workers demand too 
much, or if the labour legislation imposes excessive costs on them: such 
a threat becomes realistic once it appears that they could easily produce 
goods in another location, or provide services from elsewhere, without los-
ing access to the consumers in the home country. How much weight this 
argument will have, however, will depend on the particular context of the 
country concerned, and this again is only one of the inputs in a political 
system that shall receive many others. 

 Arguments about  ‘ social dumping ’  are therefore diffi cult to assess. Those 
arguments are not to be confused, however, with the argument in favour of 
establishing a stronger linkage between trade and labour rights. This latter 
argument is not premised on the idea that trade openness will result in a 

 22      See, eg, providing a systematic empirical analysis,      Robert   J Flanagan   ,   Globalization 
and Labor Conditions. Working conditions and worker rights in a global economy   (  Oxford  , 
 Oxford University Press ,  2006 )  . Flanagan concludes that fears of  ‘ social dumping ’  are largely 
ill-founded. However, even he does note one exception:  ‘ If trade threatens working conditions, 
the threat is strongest for some workers in the richest countries, not the poorest countries. The 
evidence suggests that trade has a small negative impact on the wages of unskilled workers in 
industrialized countries ’  (ibid, 85).  
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deterioration of working conditions or a dismantling of labour  regulations, 
all in the name of ensuring competitiveness on global markets. What is 
 suggested here, rather, is that  ‘ trade openness ’  can be designed in a number 
of ways, and that forms of trade liberalization that include a protection 
against the risks of social dumping are preferable to forms of trade liberali-
zation that simply ignore that there may be any such link. Linkage, thus, is 
to be seen more like an insurance policy: it seeks to ensure that trade will 
not be used as an opportunity to lower labour standards or as a pretext to 
refuse to improve the protection of workers or to raise their wages as labour 
productivity improves. It is precisely because the risks of social dumping are 
diffi cult to ascertain that taking out an insurance policy makes sense.  

   II. TRADE AND ENVIRONMENTAL STANDARDS  

 The relationship between trade and climate change mitigation may be con-
sidered from two perspectives. We may ask, fi rst, to which extent interna-
tional competition is a disincentive for the adoption of regulatory standards 
that, though aiming to mitigate climate change, may raise costs of the enter-
prises operating from within the state seeking to adopt such standards. It is 
arguable at least that the more economies are characterized by a high degree 
of openness to trade — depending more on exports to be able to import more 
in order to satisfy their needs — the more diffi cult it will be to justify the adop-
tion of measures imposing constraints on companies, in the form of stronger 
environmental requirements, that are perceived as reducing the competitive-
ness on global markets. 23  The debates that followed the establishment of the 
carbon emissions trading system within the European Union illustrate this, 
as they included an important discussion on how to avoid companies based 
in the EU being penalized in international competition, in the sectors that 

 23      Of course, the relationship between constraints imposed on companies based on environ-
mental concerns — leading for instance to a higher price of energy or to obliging a company 
to acquire allowances for greenhouse gas emissions — and the competitiveness of companies, 
understood as their ability to maintain suffi cient profi t margins, is not a direct one, and 
depends on a range of factors, including the trade openness of the sector concerned and the 
ability of the companies concerned to pass on the increases in production costs to the con-
sumer: see, for a detailed discussion of this point,  Trade and Climate Change. A Report by the 
United Nations Environment Program and the World Trade Organization  (Geneva, World 
Trade Organization, 2009) at 99 (fi nding that  ‘ the effects on competitiveness of environmental 
regulations, including climate change policies, are relatively small, or are likely for only a small 
number of sectors, because the costs of compliance with a regulation are a relatively minor 
 component of a fi rm ’ s overall costs ’ , yet acknowledging at the same time that environmental 
regulations impact the competitiveness of  ‘ a few energy-intensive manufacturing industries ’  
and that  ‘ the carbon constraint in some emission trading schemes  …  is expected to be increas-
ingly  stringent, with fewer free allowances, which will therefore increase the potential impact 
on the  competitiveness of a number of sectors ’ ).  
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are relatively exposed to such competition and where compliance with the 
requirement to reduce emissions would be relatively costly. 24  

 We may also take another perspective, and ask how the expansion of 
trade as such affects the growth of greenhouse gas emissions. On the one 
hand, trade favours in many cases the diffusion of cleaner technologies 
which, once taken up, can lead to less carbon-intensive types of growth in 
the importing country. This is the  ‘ technology effect ’  of international trade, 
which the WTO Members have pledged to accelerate through prioritizing 
the liberalization of trade in environmental goods and services. 25  On the 
other hand however, international trade favours increased economic growth 
and higher levels of consumption, as resources are freed-up from their less 
productive uses to be reinvested or spent elsewhere. This is the  ‘ scale effect ’  
of trade; it is built into the very idea of trade having to improve allocative 
effi ciency, and thus leading to increased levels of outputs and reduced prices 
for the end consumer. 

 Studies are now converging to show that the  ‘ scale effects ’  of interna-
tional trade outweigh  ‘ technology effects ’ . 26  In other terms, the increased 
consumption favoured by trade expansion raises the levels of greenhouse 
gas emissions more than the technological spill-over effects of trade. If this 
is true, it follows that we cannot pretend, at the same time, to pursue a free 
trade agenda leading to the expansion of North-South trade fl ows and also 
to combat climate change. Indeed, with the expansion of trade,  consumers 
in industrialized countries continue to have access to cheap manufactured 

 24      See for instance Commission Decision of 24 December 2009 (2010/2/EU) determining, 
pursuant to Directive 2003/87/EC of the European   Parliament and the Council, a list of  sectors 
and subsectors which are deemed to be exposed to a signifi cant risk of carbon leakage, [ 2010 ] 
 OJ L1/10   . The Decision identifi es the lines of production within the EU that are at a signifi -
cant risk of losing markets as a result of having to pay for carbon emission quotas under the 
EU ’ s emissions trading scheme ( ‘ carbon leakage ’ ), as organized by   Directive  2003/87/EC  of 
13 October 2003 establishing a scheme for greenhouse gas emission allowance trading within 
the Community ([ 2003 ]  OJ L275/32   ). In order to provide such a determination, it relies on 
two criteria: (i) the sum of direct and indirect additional costs induced by the implementation 
of the ETS Directive would lead to an increase in production costs, of a least 5 per cent of 
the gross value added; and (ii) the ratio between the total value of exports to third countries 
plus the value of imports from third countries and the total market size for the Union is above 
10 per cent, indicating an important intensity of trade with third countries in that sector, thus 
 exposing the EU-based companies of the sector to foreign competition.  

 25      See Doha Ministerial Declaration, WTO doc WT/MIN(01)/DEC/1, para 31 (iii) (commit-
ting to negotiate  ‘ the reduction or, as appropriate, elimination of tariff and non-tariff barriers 
to environmental goods and services ’ ).  

 26      See       M   Heil    and    T   Selden   ,  ‘  International Trade Intensity and Carbon Emissions: A Cross-
Country Econometric Analysis  ’  ( 2001 )  10      Journal of Environment and Development    35 – 49    ; 
      M   Cole    and    R   Elliott   ,  ‘  Determining the Trade-Environment Composition Effect: the Role of 
 Capital, Labor and Environmental Regulations  ’  ( 2003 )  46      Journal of Environmental  Economics 
and Management    363 – 83    . For an overview, see  Climate and Trade. Why  climate change calls 
for fundamental reforms in world trade policies , report authored by Tilman Santarius for the 
German NGO Forum on Environment and Development and Heinrich B ö ll Foundation, 2009.  
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products imported from developing countries — and they are cheap both 
because they are relatively labour-intensive and produced in low-wage 
countries, and because the negative externalities that result from polluting 
technologies are not taken into account in their retail prices. But this post-
pones the need for a change in affl uent lifestyles, despite the urgency of such 
changes; it may in fact favour the kind of runaway, mindless consumption 
that increases our per capita ecological footprint. 

 27      International Panel on Climate Change (IPCC), 5th Assessment Report,  Approved Sum-
mary for Policymakers adopted at the Twelfth session of Working Group III: Climate Change 
2014: Mitigation of Climate Change  (IPCC WGIII AR5) (12 April 2014) 5 – 6.  

 28      International Panel on Climate Change (IPCC), 5th Assessment Report,  Approved Sum-
mary for Policymakers adopted at the Twelfth session of Working Group I: Climate Change 
2013: The Physical Science Basis  (IPCC WG1 AR5) (27 September 2013) 3.  

 29      World Meteorological Organization, Press Release No 869, 2000 – 2009, The Warmest 
Decade, at: climateemergencynews.blogspot.be/2009/12/20002009-warmest-decade.html (last 
accessed 20 January 2015).  

   Box 1.  The answer of the international community to the threats 
associated with climate change  

 The rate at which greenhouse gases (GHG) are emitted into the atmos-
phere as a result of human activity has been continuously increasing 
since the beginning of the industrial era. During the period 1970 – 2000, 
such emissions (calculated as volumes of carbon dioxide equivalents —
 CO 2 e) grew by 1.3 per cent annually. Despite growing awareness of the 
need to reduce greenhouse gas emissions and the launch of a number 
of mitigation strategies, emissions grew even faster, by 2.2 per cent per 
year, from 2000 to 2010. About half of the total cumulative man-made 
emissions of carbon dioxide, the most important of greenhouse gases, 
were emitted during the last 40 years, between 1970 and 2010. 27  

 The most well-known and most widely discussed impact of increased 
concentrations of GHG in the atmosphere is global warming. Accord-
ing to the most recent assessments of the Intergovernmental Panel on 
Climate Change (IPCC), the Earth ’ s temperature already has risen by 
0.85  ° C in comparison to 1880, 28  and the 10 warmest average global 
temperatures recorded since 1880 have occurred in the last 15 years: 
according to the World Meteorological Association, the decade of the 
2000s (2000 – 09) was warmer than the decade  spanning the 1990s 
(1990 – 99), which in turn was warmer than the 1980s (1980 – 89). 29  
Such global warming is only one facet of man-made  climate change. 
The other associated phenomena include the contraction of snow-
covered areas and the shrinking of sea ice; the rise of sea levels and 
higher water temperatures; more extreme droughts and heatwaves; 
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heavy rainfalls and resulting fl oods; and an increased intensity of 
tropical cyclones. This leads to severe impacts on livelihoods of many 
vulnerable populations, which are already being felt particularly in 
developing countries. A 2010 report called  The Anatomy of a Silent 
Crisis , at the time the most detailed report on the human impacts of 
climate change to date, estimated that every year climate change is 
responsible for over 300,000 premature deaths, that 325 million peo-
ple are already seriously affected, and that economic losses amount 
to US $ 125 billion. The report estimates that four billion people are 
vulnerable to climate change today, and that 500 million people are 
at extreme risk. 30  

 The international community has not remained passive in the face of 
this challenge. Awareness about the unsustainability of demographic 
growth, combined with our modes of production and consump-
tion, has been developing since the publication of the Club of Rome 
Report  The Limits to Growth  31  and the Stockholm Conference of 
June 1972, which resulted in the establishment of the United Nations 
Environment Programme (UNEP) as a subsidiary body of the United 
Nations General Assembly (UNGA). 32  In 1987, the World Commis-
sion on Environment and Development, known as the Brundtland 
 Commission, 33  presented its report  Our Common Future , leading the 
UNGA to convene a Conference on Environment and Development. 
This conference — known as the  ‘ Earth Summit ’  — was held in Rio de 
Janeiro from 3 June to 14 June 1992. 34  In addition to adopting the 
Convention on Biological Diversity, the Rio Conference launched the 
UN Framework Convention on Climate Change (UNFCCC), which 
had been agreed upon only a month earlier. 35  It also adopted a Dec-
laration on Environment and Development, and an ambitious plan of 
action, Agenda 21. 36  

 The objective of the UNFCCC is to ensure  ‘ stabilization of green-
house gas concentrations in the atmosphere at a level that would 

 30       The Anatomy of a Silent Crisis. Human Impact Report — Climate Change  (Geneva, 
Global Humanitarian Forum, 2010).  

 31           D   Meadows    et al,   The Limits to Growth: A Report for the Club of Rome ’ s Project on the 
Predicament of Mankind   (  New York  ,  Universe Books ,  1972 )  .  

 32      UN doc GA res. 2997 (XXVII), 15 December 1972.  
 33      Established by the UNGA in 1983, see UN doc A/RES/38/161, 19 December 1983.  
 34      UN doc A/CONF.151/26.  
 35      The UNFCCC was opened for signature on 9 May 1992, after an Intergovernmental 

Negotiating Committee produced the text of the Framework Convention as a report following 
its meeting in New York from 30 April to 9 May 1992. It was signed by 154 countries on 12 
June 1992. It entered into force on 21 March 1994 (1771 UNTS 107; 31 ILM 851 (1992)). 
As of December 2014, the UNFCCC had 195 states Parties.  

 36      UN doc A/CONF.151/26/Rev.1 (vol I) (UNCED).  
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prevent dangerous interference with the climate system ’  (Article 2). 
The Parties agree on a set of principles listed in Article 3, including the 
principle of equity according to which the Parties have  ‘ common but 
differentiated responsibilities and respective capabilities ’  (Principle 1) 
and the principle according to which measures taken to combat  climate 
change should not lead to discrimination in international trade (Prin-
ciple 5). The full text of Article 3 (Principles) reads as follows: 

 In their actions to achieve the objective of the Convention and to implement 
its provisions, the Parties shall be guided, inter alia, by the following: 

   1.  The Parties should protect the climate system for the benefi t of pre-
sent and future generations of humankind, on the basis of equity and 
in accordance with their common but differentiated responsibilities 
and respective capabilities. Accordingly, the developed country Par-
ties should take the lead in combating climate change and the adverse 
effects thereof.  

  2.  The specifi c needs and special circumstances of developing country 
Parties, especially those that are particularly vulnerable to the adverse 
effects of climate change, and of those Parties, especially developing 
country Parties, that would have to bear a disproportionate or abnor-
mal burden under the Convention, should be given full consideration.  

  3.  The Parties should take precautionary measures to anticipate, pre-
vent or minimize the causes of climate change and mitigate its adverse 
effects. Where there are threats of serious or irreversible damage, lack 
of full scientifi c certainty should not be used as a reason for postpon-
ing such measures, taking into account that policies and measures to 
deal with climate change should be cost-effective so as to ensure global 
benefi ts at the lowest possible cost. To achieve this, such policies and 
measures should take into account different socio-economic contexts, 
be comprehensive, cover all relevant sources, sinks and reservoirs of 
greenhouse gases and adaptation, and comprise all economic sectors. 
Efforts to address climate change may be carried out cooperatively by 
interested Parties.  

  4.  The Parties have a right to, and should, promote sustainable devel-
opment. Policies and measures to protect the climate system against 
human-induced change should be appropriate for the specifi c condi-
tions of each Party and should be integrated with national develop-
ment programmes, taking into account that economic development is 
 essential for adopting measures to address climate change.  

  5.  The Parties should cooperate to promote a supportive and open inter-
national economic system that would lead to sustainable economic 
growth and development in all Parties, particularly developing country 
Parties, thus enabling them better to address the problems of climate 
change. Measures taken to combat climate change, including unilat-
eral ones, should not constitute a means of arbitrary or unjustifi able 
 discrimination or a disguised restriction on international trade.   



Trade and Environmental Standards 19

 The principle of  ‘ common but differentiated responsibilities ’  is the 
basis of the distinction between industrialized and developing coun-
tries that is one of the key features of the climate change regime. In 
2007 (but using data from 2004), it was estimated that industrialized 
countries (representing 19.7 per cent of the global population) emitted 
on average 16.1 tonnes of CO 2 e annually per capita; developing coun-
tries (which included 80.3 per cent of the world ’ s population) had 
average annual per capita emissions of GHG of 4.2 tonnes of CO 2 e. 37  
This gap is gradually being reduced, both as a result of the industri-
alization of a number of countries formally classifi ed as  ‘ developing ’ , 
and because of mitigation strategies in rich countries that result in 
these countries having a less carbon-intensive type of growth. Yet, the 
gap remains. In 2010, all industrialized countries together, 38  repre-
senting just above one fi fth (20.5 per cent) of the world ’ s population, 
still accounted for 58.3 per cent of global GHG emissions, while the 
rest of the world with 79.5 per cent of population accounted for 
41.7 per cent of global emissions. It is noteworthy that the gap is even 
higher if we consider consumption-based emissions: with one fi fth of 
the world ’ s population, industrialized countries represent almost two 
thirds (65 per cent) of global consumption-based emissions. 39  This 
illustrates that the main challenge mitigation policies face today has 
to do with high levels of consumption in rich countries, rather than 
with a failure to implement clean technologies in industrial processes 
of production. 

 This contrast between regions was even more striking at the time 
the UNFCCC was under discussion. It is this gap that the negotia-
tors sought to capture. Under the UNFCCC,  ‘ Annex I ’  countries are 
the industrialized countries and countries in transition, which have 
 historically contributed most to greenhouse gas emissions and are best 

 37      International Panel on Climate Change (IPCC),  Climate Change 2007: Synthesis Report  
(adopted at IPCC Plenary XXVII (Valencia, Spain, 12 – 17 November 2007), and representing 
the formally agreed statement of the IPCC concerning key fi ndings and uncertainties contained 
in the Working Group contributions to the Fourth Assessment Report) fi gure 2.2(a).  

 38      This includes North America (USA and Canada), the countries from the Pacifi c Organisa-
tion for Economic Co-operation 1990 (Japan, New Zealand and Australia), Eastern European 
countries and countries from the former Soviet Union (the so-called  ‘ economies in transition ’ ), 
and Western Europe.  

 39      These fi gures are from       S   Agrawala   ,    S   Klasen   ,    R   Acosta Moreno   ,    L   Barreto   ,    T   Cottier   , 
   D   Guan   ,    EE   Gutierrez-Espeleta   ,    AE   G á mez V á zquez   ,    L   Jiang   ,    YG   Kim   ,    J   Lewis   ,    M   Messouli   , 
   M   Rauscher   ,    N   Uddin    and    A   Venables   ,  ‘  2014: Regional Development and Cooperation  ’   in 
    O   Edenhofer   ,    R   Pichs-Madruga   ,    Y   Sokona   ,    E   Farahani   ,    S   Kadner   ,    K   Seyboth   ,    A   Adler   ,    I   Baum   , 
   S   Brunner   ,    P   Eickemeier   ,    B   Kriemann   ,    J   Savolainen   ,    S   Schl ö mer   ,    C   von Stechow   ,    T   Zwickel    and 
   JC   Minx    (eds),   Climate Change 2014: Mitigation of Climate Change. Contribution of Working 
Group III to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change   
(  Cambridge and New York  ,  Cambridge University Press ,  2014 )  1086 – 1140 , at 1087   .  
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equipped to deal with climate change thanks to their fi nancial and 
technological resources. These countries must  ‘ adopt national policies 
and take corresponding measures on the mitigation of climate change, 
by limiting [their] anthropogenic emissions of greenhouse gases and 
protecting and enhancing [their] greenhouse gas sinks and reservoirs ’  
(Article 4  §  2(a)). In addition, a subset of  ‘ Annex I ’  countries — in fact, 
OECD countries that were not economies in transition in 1992 — are 
expected to provide fi nancial support to developing countries to allow 
them to meet their obligations under the UNFCCC, and to assist those 
that are particularly vulnerable to the adverse effects of climate change 
(including small island states, countries with low-lying coastal areas, or 
particularly prone to natural disasters) in meeting costs of adaptation. 40  
In contrast, developing countries are not expected to reduce emissions, 
although they must, like all Parties to the UNFCCC, report on the 
basis of a national inventory of anthropogenic  emissions by sources 
and removals by sinks of greenhouse gases. 41  In addition to imposing 
these obligations, the UNFCCC establishes certain areas of cooperation 
between Parties in the development and transfer of technologies, prac-
tices and processes to mitigate climate change; in the preparation to 
adapt to the impacts of climate change; in the exchange of information; 
and in education, training, and raising  public awareness. 

 The UNFCCC is often described as an agreement that sets forth 
certain objectives, without being the source of legal obligations in the 
absence of binding targets. This is a common misrepresentation. It is 
based on the fact that the Framework Convention does not quantify 
the targets to be reached, and is therefore diffi cult to enforce. Indeed, 
it was in order to strengthen the Framework Convention that the 
3rd Conference of Parties (COP-3) held in 1997 adopted the Kyoto 
Protocol. 42  The Kyoto Protocol defi ned the greenhouse gas emissions 
reduction obligations for Annex I countries : under the Protocol, 
most industrialized countries and some central European economies 
in transition agreed to legally binding reductions in greenhouse gas 
emissions of an average of 6 to 8 per cent below 1990 levels between 
the years 2008 – 12. 43  

 40      Article 4,  §  §  3 – 4 and 8.  
 41      On the reporting obligations, see Art 12.  
 42      Kyoto Protocol to the United Nations Framework Convention on Climate Change, 

Kyoto, 11 December 1997, entered into force on 16 February 2005 (UN doc FCCC/CP/L.7/
Add.1, 10 December 1997; 37 ILM 22 (1998)).  

 43      The United States initially agreed to reduce its total emissions by an average of 7% below 
1990 levels. However, the US Congress blocked ratifi cation of the Protocol, which was  formally 
denounced by President George W Bush in 2001.  
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 The Protocol also introduced so-called  ‘ fl exibility mechanisms ’  such 
as emissions trading, the clean development mechanism and joint 
implementation. Emissions trading means that Parties which, under 
the Kyoto Protocol, have committed to certain reduction targets, may 
sell their unused  ‘ assigned amount units ’  (AAUs) to countries which 
exceeded their emission rights. 44  This has led to the emergence of a 
market in carbon emissions, which is meant to reconcile a concern for 
equity (since the most advanced countries have agreed to stricter com-
mitments) with a concern for effi ciency (since it is presumed that alloc-
ative effi ciency will be improved if countries can trade their emission 
credits). 45  Under the Clean Development Mechanism provided for in 
Article 12 of the Kyoto Protocol to the UNFCCC, Annex I countries 
that have committed to reducing greenhouse gas emissions receive 
additional carbon emission reduction credits (CREs) if they help to 
implement emission-reducing projects in developing countries. 46  In 
order to be eligible, the project must provide emission reductions that 
are additional to what would otherwise have occurred. A two per cent 
levy imposed on CERs contributes to the fi nancing of the UNFCCC 
Adaptation Fund, which fi nances adaptation projects and programmes 
in developing countries Parties to the Kyoto Protocol that are particu-
larly vulnerable to the adverse effects of climate change. The Joint 
Implementation mechanism fi nally, the third fl exibility mechanism, is 
based on the idea that the Annex I Parties to the Protocol 

  shall,  individually or jointly , ensure that their aggregate anthropogenic car-
bon dioxide equivalent emissions of [GHG] do not exceed their assigned 
amounts  …  with a view to reducing their overall emissions of such gases 
by at least 5 per cent below 1990 levels in the commitment period 2008 to 
2012: 47  

  Article 6(1) of the Kyoto Protocol provides that, under certain condi-
tions, these Parties  ‘ may transfer to, or acquire from, any other such 
Party emission reduction units resulting from projects aimed at reduc-
ing anthropogenic emissions by sources or enhancing anthropogenic 
removals by sinks of greenhouse gases in any sector of the economy ’ .  

 44      Kyoto Protocol, Art 17.  
 45      The intellectual foundations behind the carbon market are of course to be found in the 

work of the Nobel Economics Laureate Ronald H Coase: see in particular       Ronald   H Coase   , 
 ‘  The Problem of Social Cost  ’  ( 1960 )  3      Journal of Law and Economics    1    .  

 46      At the time of writing (July 2011), more than 3.300 CDM projects had been registered, 
for a total 500 million CERs annually (or 2 billion CERs until the end of the commitment 
period in 2012).  

 47      Kyoto Protocol, Art 3(1).  
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 Perversely, because of how greenhouse gas emissions are computed in the 
global climate change regime (Box 1) it is highly tempting for industrialized 
countries to ignore these impacts of trade. 48  The reporting mechanism under 
the 1997 Kyoto Protocol only records emissions arising from  production 
and consumption within the country concerned  — and not the  ‘ virtual ’  emis-
sions arising from the production of export products that the same country 
imports in order to meet its consumers ’  demands. You count as emitted in 
country A the pollution caused by driving the car within that country, but 
not the pollution caused by the production of the car in the car-exporting 
country B. This allows industrialized countries to meet their obligations 
under the UNFCCC to reduce their emissions simply by outsourcing the 
most polluting industries to developing countries: thus, confi rming earlier 
studies that point to this trend, 49  a team of researchers from the University  
of Munich, led by Rahel Aichele and Gabriel Felbermayr, estimated in 2011 
that while accession to the Kyoto Protocol led the countries which made 
commitments under the Protocol to reduce their domestic emissions by 
seven per cent on average, their carbon footprints have not decreased. 50  

 This is the problem of  ‘ carbon leakage ’ , or  ‘ virtual emissions ’ . As trade 
volumes grow, a larger proportion of the greenhouse gases emitted in the 
production processes of products that are consumed will be emitted outside 
the national territory, and thus  ‘ externalized ’  — or outsourced to its trading 
partners — by the importing country. The current accounting of emissions 
thus gives an incorrect picture of the reality of what the industrialized coun-
tries are doing to reduce their carbon footprint. For the moment, the reason 
why we can pretend to limit greenhouse emissions without changing our 
lifestyles is not because we are smart at developing cleaner technologies: it ’ s 
because we outsource the most polluting types of production. 

 The volumes concerned are signifi cant. It has been calculated that in 2001 
the  ‘ virtual emissions ’  of the EU amounted to 992 megatonnes (Mt) CO 2 , 
representing the emissions from products imported by the EU, whereas the 
emissions from EU exports represented 446 Mt CO 2 . 

51  In effect therefore, 
the EU displaced over 500 Mt of CO 2  emissions overseas that year: by the 

 48      This potential risk was noted even before the negotiation of the Kyoto Protocol: see, eg, 
      J   Oliveira-Martins   ,    J-M   Burniaux    and    JP   Martin   ,  ‘  Trade and the effectiveness of unilateral 
CO 2 -Abatement policies: Evidence from Green  ’  (Winter  1992 )     OECD Economic Stud-
ies    19 (Paris, OECD, France)   ;       C   Perroni    and    TF   Rutherford   ,  ‘  International trade in carbon 
emission rights and basic materials: General equilibrium calculations for 2020  ’  ( 1993 )  95   
    Scandinavian  Journal of Economics    257 – 78    .  

 49            GP   Peters    and    EG   Hertwich   ,  ‘  CO 2  embodied in international trade with implications for 
global climate policy  ’  ( 2007 )  42      Environmental Science  &  Technology    1401 – 7    .  

 50            R   Aichele    and    G   Felbermayr   ,   Kyoto and the Carbon Footprint of Nations  , Ifo Working 
Paper No 103 (June 2011),  Ifo Institute for Economic Research at the University of Munich  
(reproduced in ( 2012 )  63      Journal of Environmental Economics and Management    336 – 54 )   .  

 51       Climate and Trade. Why climate change calls for fundamental reforms in world trade 
policies , n 26 above, 9.  
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simple magic of trading more, it could make progress towards meeting its 
reduced greenhouse gas emissions targets with almost no impact on peo-
ple ’ s consumption levels and habits. This trend has been continuing since. 
Researchers from the Carnegie Institute estimated in 2010 that 23 per cent 
of the greenhouse gas emissions linked to the goods consumed in developed 
countries — for a total of 6.4 billion tonnes of CO 2  — had in fact been emitted 
elsewhere, and that 22.5 per cent of the GHG emissions from China were 
for the production of export goods — to satisfy the tastes of consumers in the 
North (see  fi gure 1 ). 52   

 52            Steven   J David    and    Ken   Caldeira   ,  ‘  Consumption-based accounting of CO 2  emissions  ’  
( 2010 )  107      Proceedings of the National Academy of Sciences    5687 – 92    .  

 53      R Aichele and G Felbermayr,  Kyoto and the Carbon Footprint of Nations , n 50 above.  

    
  Figure 1. Largest interregional fl uxes of emissions embodied in trade (Mt CO 2 y − 1) 
(the thickest arrows represent the most important fl ows of virtual emissions).    
   Source:  Steven J Davis and Ken Caldeira,  ‘ Consumption-based accounting of CO 2  
emissions ’  (2010) 107  Proceedings of the National Academy of Sciences  5687 – 92.  

 These fi ndings were confi rmed a year later by the study of the University 
of Munich. 53  Using data covering 40 countries for the 1995 – 2007 period, 
covering 80 per cent of global greenhouse gas emissions, Aichele and Fel-
bermayr found that over the period concerned the carbon emissions embod-
ied in international trade increased signifi cantly: in 1995, nine per cent of 
globally produced emissions were traded, but the fi gure was 15 per cent in 
2007 ( fi gures 2  and  3 ). This increase leads to a growing wedge between the 
 domestic CO 2  emissions  and the  carbon footprints  of countries once we 
include their imports: the ratio of CO 2  imports over domestic CO 2  emis-
sions increased by 17 per cent over this period, indicating a signifi cant 
increase of carbon leakage.   
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  Figure 2. CO 2  content of trade and share of CO 2  emissions traded     
   Source:  calculations by R Aichele and G Felbermayr,  Kyoto and the Carbon 
Footprint of Nations , Ifo Working Paper No 103 (June 2011), based on a sample 
of 40 countries.  
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  Figure 3: Mean CO 2  intensity of imports and exports to and from the largest net 
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   Source:  Steven J Davis and Ken Caldeira,  ‘ Consumption-based accounting of CO 2  
emissions ’  (2010) 107  Proceedings of the National Academy of Sciences  5687 – 92.  
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 It is therefore inconsistent to pretend to tackle climate change without regu-
lating international trade in ways that take into account its impacts on the 
increased production of GHG emissions.  ‘ Carbon leakage ’  as documented in 
the studies cited 54  entails three risks. 55  First, there is a risk that countries that 
have only weak carbon-constraining environmental policies — for instance, low 
levels of taxation of carbon — will attract carbon-intensive industries, result-
ing in what has been described as  ‘ carbon havens ’ . Secondly, this in turn may 
entail the loss of employment in certain sectors in the most carbon-intensive 
sectors of the industry, in the countries which have more robust climate change 
mitigation policies. Thirdly, the fear of whole industries relocating may delay 
efforts aimed at reducing emissions even in the countries that would wish to 
do more in this regard, since this would come at an important economic cost. 

 Taken together, these concerns are both environmental and, in the coun-
tries that have the strongest carbon-constraining environmental policies in 
place, economic. The position of the EU is typical in this regard. In order 
to avoid a situation in which the introduction of the EU Emissions Trad-
ing Scheme would result in a loss of employment opportunities in certain 
particularly exposed industries (exposed both because of their high energy-
intensity and because of the trade openness of the sector in which they oper-
ate), the EU has initially resorted to the free allocation of emission quotas 
to the sectors concerned. As it now seeks to move to the next phases of 
implementation of the EU ETS, and to gradually rise the percentage of 
allowances that are allocated through an auctioning mechanism (imposing 
further costs to the industry), it is facing increased resistance. We are thus 
caught in a vicious cycle. The free allocation of quotas is seen as a means to 
reduce the impact of the EU carbon emissions trading system on the ability 
of companies operating from within the EU to compete on global markets. 
But this reduces the fi scal revenues from the scheme, and therefore the abil-
ity of the EU to fi nance a climate change fund or the transfer of clean tech-
nologies to developing countries. Instead, if the problem of carbon leakage 
were effectively addressed, allowing the EU quotas-based system of alloca-
tion of  carbon allowances to evolve (with a gradual generalization of the 
 auctioning system for their allocation), this could lead to a virtuous cycle in 
which the fi nancial resources collected by the EU could fund climate change 
adaptation and mitigation strategies in the developing world. 

 54      See also, more recently,       Jie   He    and    Jingyan   Fu   ,  ‘  Carbon leakage in China ’ s manufacturing 
trade: An empirical analysis based on the carbon embodied in trade  ’  ( 2014 )  23      Journal of Inter-
national Trade  &  Economic Development: An International and Comparative Review    329 – 60    , 
DOI:  10.1080/09638199.2012.713389  (noting that China is a net carbon exporter, though pri-
marily due to the fact that China has a large trade surplus and a high carbon emission intensity 
compared to its trade partners, rather than because China would have a comparative advantage 
in the most highly polluting industries: in fact, these researchers note, China ’ s comparative 
advantage is essentially concentrated in relatively less polluting, labour-intensive sectors).  

 55      Compare  Trade and Climate Change. A Report by the United Nations Environment Pro-
gramme and the World Trade Organization , n 23 above, 99 (describing the two fi rst risks but 
not the third one referred to here, though it would seem to follow as a direct consequence).  
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   Box 2. The growing body of international environmental law  
 The two instruments dealing with the impacts of greenhouse gas 
emissions on climate change, the 1992 United Nations Framework 
Convention on  Climate Change (UNFCCC) and the Kyoto Protocol 
adopted at the 3rd Conference of Parties (COP-3) to the UNFCCC, 
held in 1997, were referred to above (Box 1). The range of agree-
ments forming the corpus of international environmental law is much 
broader, however. Among the most important are the 1985 Conven-
tion on the Protection of the Ozone Layer and the 1987 Montreal 
Protocol on Substances that Deplete the Ozone Layer; 56  the 1989 
Basel Convention on the Control of Transboundary Movement of 
Hazardous Wastes and Their Disposal; 57  the 2001 Stockholm Con-
vention on Persistent Organic Pollutants; 58  the 1973 Convention on 
International Trade in Endangered Species of Wild Fauna and Flora 
(CITES Convention); 59  the Convention on Biological Diversity; 60  the 
2000  Cartagena Protocol on Biosafety. 61    

 56        Convention on the Protection of the Ozone Layer, Vienna, 23 March 1985, entered into 
force on 22 September 1988 ( 1513 UNTS 293; 26 ILM 1529  ( 1985 )  ); and  Protocol on Sub-
stances that Deplete the Ozone Layer, Montreal, 16 September 1987, entered into force on 
1 January 1989 ( 1522 UNTS 3; 26 ILM 164  ( 1987 )  ).  

 57        Basel Convention on the Control of Transboundary Movement of Hazardous Wastes and 
Their Disposal, entered into force on 5 May 1992 ( 28 ILM 649  ( 1989 )  ).  

 58        Stockholm Convention on Persistant Organic Pollutants, Stockholm, 22 May 2001, entered 
into force on 17 May 2004: U N doc UNEP/POPS/CONF/4 , App II (2001) ( 40 ILM 532  ( 2001 ))  .  

 59      Convention on International Trade in Endangered Species of Wild Fauna and Flora 
(CITES), Washington, 3 March 1973, entered into force on 1 July 1975 (993 UNTS 243; 12 
ILM 1085 (1973)), and amended at Bonn, on 22 June 1979.  

 60      Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, 1760 UNTS 79.  
 61      The Cartagena Protocol on Biosafety to the Convention on Biological Diversity was 

adopted on 29 January 2000 as a supplementary agreement to the Convention on Biological 
Diversity and entered into force on 11 September 2003 (39 ILM 1027 (2000)).  

 62      BTAs aim to compensate for differences between the respective taxation systems of the 
exporting and the importing countries: these taxation systems shall be  ‘ equalized ’  by ensuring 
that the taxes that are paid are those applicable in the country of destination of the goods 
(ie, where the fi nal products are bought by the end consumer), rather than in the country of 
origin. See further on BTAs Chapter three of this volume.  

   III. THE USE OF ENVIRONMENTAL AND LABOUR 
CONDITIONALITIES IN TRADE POLICIES  

 It is against this background that the idea of linking trade to labour rights 
and environmental standards is gaining ground. Such a linkage can take 
a number of forms: it includes bans on certain products or increased tar-
iffs, where such products are made in violation of such labour rights or 
environmental standards; the adoption of  ‘ border tax adjustments ’ , such as 
the so-called  ‘ carbon taxes ’ ; 62  the inclusion of social and/or  environmental 
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 conditions in the design of preferential schemes benefi ting developing coun-
tries (the so-called  ‘ Generalized Systems of Preferences ’  (GSP) schemes that 
have sought, since the 1970s, to accelerate the integration of developing 
countries in the global trading system); or labelling schemes, to encourage 
the consumer to take into account compliance with labour rights or envi-
ronmental standards in his/her purchasing practices.  Table 1  below lists 
these different tools, relating them to the relevant provisions of the WTO 
Agreements, and referring them to the Parts of the book where they are 
discussed in greater detail. 

   Table 1. A typology of trade-related measures linking access to compliance with 
labour or environmental standards  

  Defi nition    Key provisions under 
WTO law  

  Relevant portion 
of this volume  

  Sanctions   Bans or increased 
import tariffs 
applied to products 
or services that have 
not been produced 
in compliance 
with certain social 
or  environmental 
 standards (or 
 originating in 
countries that do 
not comply with 
certain international 
standards) 

 Most-Favoured 
Nation and National 
Treatment Clauses 
(respectively Art I 
and III GATT, Art 
II and XVII GATS); 
 prohibition of quotas 
and import bans 
(Art XI GATT and 
Art XVI GATS); but 
General Exceptions 
Clauses (Art XX 
GATT and Art XIV 
GATS) 

 Chapter 
two (non-
discrimination 
requirements 
and prohibition 
of quotas and 
import bans; 
and the  General 
Exceptions 
Clauses) 

  Border tax 
adjustments  

  ‘ Equalizing ’  the 
tax treatment 
of imported 
 products to the level 
of internal taxation 
imposed on like 
domestic products 

 Article II:2(a) GATT  Chapter three 

  Preferential 
access to 
 developing 
countries 
combined 
with ‘ sustainable 
development ’  
incentives  

Granting 
 preferential access 
to  developing 
 countries ’  exports 
under the 
 Generalized System 
of  Preferences 
schemes, but 
 imposing certain

  ‘ Enabling Clause ’  
(1979) (Decision 
on Differential and 
More  Favourable 
Treatment, 
 Reciprocity and 
Fuller  Participation 
of Developing 
Countries) 

 Chapter four 

(continued)
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  Defi nition    Key provisions under 
WTO law  

  Relevant portion 
of this volume  

 conditionalities 
and  rewarding 
 countries 
who accept 
 supplementary 
obligations related 
to sustainable 
 development and 
good governance 

  Labelling   Labels awarded 
to some products 
on the condition 
that they  comply 
with certain 
 conditions, linked 
to  compliance 
with social and 
environmental 
standards 

 TBT Agreement 
(Agreement on 
Technical Barriers to 
Trade (applicable to 
technical regulations 
and standards)); and 
Article II GATT 

 Chapter fi ve 

 Some distinctions apply across these various instruments for linkage. A 
distinction can be made, fi rst of all, between  ‘ general ’  or  ‘ country-based ’  
measures and  ‘ tailored ’  measures targeting certain lines of production. 63  
 ‘ General ’  or  ‘ country-based ’  measures would target all the products origi-
nating from a country not complying with certain conditions (for instance, 
found to be acting in violation of labour standards, or not taking measures 
that have been proven to be effective in slowing down the growth of green-
house gas emissions). Such country-based measures can take a variety of 
forms. 64  They include, in particular, import bans (where all products from 
one country are banned from being imported), quotas (where a quantita-
tive limit is established on the volume of goods that can be imported from 
the country targeted), licensing requirements (where the products from one 
country are subject to a particular screening), or increased import tariffs. 
Border tax adjustments may also target all products originating from certain 
countries (for example, all countries that have not introduced a carbon tax 

 63      It would be tempting to use a terminology opposing  ‘ country-based ’  measures to  ‘ product-
based ’  measures, but that would risk creating a confusion, since as mentioned above, the meas-
ures we have in mind here do not target products based on their physical characteristics, but 
rather on the process of production: they are thus  ‘ process-based ’  rather than  ‘ product-based ’ .  

 64      I follow closely the typology proposed by James Harrison:      J   Harrison   ,   The Human Rights 
Impact of the World Trade Organisation   (  Oxford  and  Portland OR  ,  Hart Publishing ,  2007 )  70   .  

Table 1. (Continued)
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in some form). And, of course, where GSP schemes are introduced, they 
may include certain advantages that are especially favourable to countries 
that have taken measures to strengthen the protection of labour rights or 
the environment. 

 Country-based measures can take the form of  ‘ sanctions ’  or of  ‘ incen-
tives ’ .  ‘ Sanctions ’  reduce the advantages one trading partner would other-
wise enjoy, because that partner does not comply with a certain condition. 
 ‘ Incentives ’  consist in granting additional advantages to the trading partner 
which complies with certain conditions. Though it has been put forward in 
the debate on the conditionalities the EU has gradually attached to its GSP 
scheme in favour of developing countries (as detailed in Chapter four), the 
difference between  ‘ sanctions ’  and  ‘ incentives ’  should not be overempha-
sized. For the countries that are denied access to markets, whether this is in 
retaliation for a failure to comply with certain conditions or whether it is 
because they do not satisfy certain conditions for being granted preferential 
treatment makes no substantive difference; and from the point of view of 
the requirement of non-discrimination, differential treatment in both cases 
will have to be justifi ed on the same grounds. 

  ‘ Country-based ’  measures will typically be very diffi cult to justify, because 
of the strong suspicion that, as they penalize all exports from the targeted 
country, they are motivated by protectionist purposes. Such measures also 
may be seen as imposing unnecessary restrictions to trade since, per defi ni-
tion, they do not allow for a product-by-product examination. In contrast 
to  ‘ general ’  or  ‘ country-based ’  measures,  ‘ product-based ’  measures target 
specifi c lines of products, either because of particular physical characteris-
tics of the product itself, or because the process of production is considered 
not to comply with certain environmental or labour norms. Again, the range 
of measures is a broad one: they include bans (for instance, the prohibition 
on all imports produced with prison or child labour), the imposition of 
increased tariff rates, or labelling schemes. Labelling schemes are discussed 
in Chapter fi ve of this volume. Though such schemes can occasionally be 
country-based — not only indicating the country of origin of the product, but 
also providing the consumer with information about whether the said coun-
try complies with certain standards — they generally are awarded to some 
products on the condition that they comply with certain conditions, thus 
potentially making them more desirable in the eyes of the consumer. 

 Between  ‘ country-based ’  and  ‘ product-based ’  measures, there are vari-
ous intermediate situations, in which not a particular product, but a par-
ticular sector is targeted, based on the perceived need to encourage general 
improvements in that sector, and without a product-by-product examina-
tion of whether particular conditions were complied with in the produc-
tion process. One example is the Kimberley Process Certifi cation Scheme 
(KPCS), established in order to ensure that  ‘ confl ict diamonds ’  will not be 
traded and thus fi nance confl ict in the diamond-producing countries. In 
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2003, the WTO General Council granted a waiver allowing the establish-
ment of this scheme, exempting the countries participating in the process 
from their obligations under Articles I, XI and XIII of the GATT vis- à -vis 
the non-participants in the process (Box 3). 

 65      On the relationship between the Kimberley Process and the WTO, see       Tracey   Michelle 
Price   ,  ‘  The Kimberley Process: Confl ict Diamonds, WTO Obligations and the Universality 
Debat e ’  ( 2003 )  12      Minnesota Journal of Global Trade    1    ;       Joost   Pauwelyn   ,  ‘  WTO Compassion 
or Superiority Complex?: What to Make of the WTO Waiver for  “ Confl ict Diamonds ”   ’  ( 2003 ) 
 24      Michigan Journal of International Law    1177 – 1207    .  

 66      Kimberley Scheme,  §  I.  
 67      Joost Pauwelyn,  ‘ WTO Compassion or Superiority Complex? ’ , n 65 above, at 1179 – 80 

(citing  ‘ WTO Goods Council Approves Kimberley Process Waiver ’ ,  Bridges Weekly Trade 
News Digest , 27 February 2003).  

 68      WTO Council in Goods,  Waiver Concerning Kimberley Process Certifi cation Scheme for 
Rough Diamonds: Communication , C/G/W/432/Rev.1.  

   Box 3.  The Kimberley Process Certifi cation Scheme for  ‘ Confl ict 
Diamonds ’   

 The Kimberley Process Certifi cation Scheme was established on 5 
November 2002 by the Interlaken Declaration, as a means to imple-
ment resolutions of the UN Security Council relating to the trade in 
diamonds from countries in confl ict. Its objective was to avoid such 
trade fuelling armed confl ict in African countries such as Angola, 
Liberia and Sierra Leone. 65  To achieve this, the KPCS established a 
certifi cation scheme for rough diamonds, prohibiting the export to, 
and import from, participating countries, of diamonds that are not 
thus certifi ed: so-called  ‘ confl ict diamonds ’ , that are  ‘ used by rebel 
movements or their allies to fi nance confl ict aimed at undermining 
legitimate governments ’ , 66  are excluded from such trade. Trade in 
diamonds between participating countries is thus limited to certi-
fi ed diamonds; trade in diamonds is prohibited between participating 
countries and non-participating countries. 

 The scheme entered into force on 1 January 2003. At the time it 
was launched, it involved 39 participating countries, representing in 
total 98 per cent of the production and trade of diamonds world-
wide; 37 of them were WTO Members. 67  In May 2003, the WTO 
Council for Trade in Goods agreed on a waiver exempting the par-
ticipants in the Kimberley Process from the MFN clause with respect 
to measures  ‘ necessary to prohibit the export [and import] of rough 
diamonds to [and from] non-Participants in the Kimberley Process 
Certifi cation Scheme ’ . 68  Ostensibly, however, the decision to grant a 
waiver was stated explicitly to be  ‘ for reasons of legal certainty ’  and 
according to its terms,  ‘ does not prejudge the consistency of domestic 
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measures taken consistent with the Kimberley Process Certifi cation 
Scheme with provisions of the WTO Agreement, including any rel-
evant WTO exceptions ’ . It therefore should not be taken as guidance 
for the interpretation of the WTO agreements. In particular, it should 
not be presumed that, because a waiver was adopted, the measures 
restricting trade in confl ict diamonds were considered to be otherwise 
in violation of WTO rules.  

 69            John   H Jackson   ,  ‘  World Trade Rules and Environmental Policies: Congruence of  Confl ict?  ’  
( 1992 )  49      Washington and Lee Law Review    1227 – 78 , at 1244   .  

 Whether they are  ‘ country-based ’  or  ‘ products-based ’ , and whether they 
take an approach that is negative (using  ‘ sanctions ’ ) or positive (using 
 ‘ incentives ’ ), the adoption of unilateral measures to link access to markets to 
certain labour or environmental standards is necessarily  ‘ outward-looking ’ : 
their main objective is not to protect certain important values  within the 
importing country , but to encourage the countries exporting to that coun-
try to pay greater attention to these standards  domestically . For this very 
reason, they have generally been considered with suspicion: why, after all, 
would one country care about whether certain labour or environmental 
standards are complied with in the exporting country, if not for protection-
ist purposes, ie, because of the fear of social or environmental  ‘ dumping ’ ? 

 That was the concern expressed already at an early stage of the debate 
on the links between trade and the environment by one of the most infl u-
ential commentators of the emerging trade regime. Writing in 1992, John 
H Jackson took the view then that while the trade regime established under 
GATT should not ignore environmental problems and instead  ‘ give specifi c 
and signifi cant attention ’  to potential trade-offs between trade openness 
and environmental concerns, the exceptions under which trade restrictions 
should be accepted 

  should have well-established boundaries so as to prevent them from being used as 
excuses for a variety of protectionist devices or unilateral social welfare concerns. 
Possibly these exceptions should be limited to the situation where governments 
are protecting matters that occur within their territorial jurisdiction. 69   

 In other terms, while it would be entirely understandable for a country to 
seek to protect important values at home, it is less understandable, and 
perhaps problematic, for a country to include  ‘ nosy preferences ’  in its trade 
policies — ie, to demand that other countries take into account those same 
values under their jurisdiction. 

 The distinction between  ‘ outward-looking ’  and  ‘ inward-looking ’  forms 
of linkage between trade and non-trade values is not always a clear-cut one, 
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however, even for process-based trade measures where the focus of atten-
tion is not the product itself but the means through which it was produced. 
 Any  measure that affects trade, even if primarily aimed at the protection of 
domestic interests ( ‘ inward-looking ’ ), by defi nition has impacts outside the 
territorial jurisdiction of the WTO Member adopting it, because it will infl u-
ence choices of producers located in other jurisdictions seeking to penetrate 
the markets of that Member: for instance, measures aimed at protecting the 
health of the consumer in the importing country by regulating products will 
infl uence how such products will be manufactured elsewhere. Conversely, 
even if a measure adopted by one WTO Member primarily seeks to pro-
tect some interests outside that Member ’ s territorial jurisdiction (and is, in 
that sense,  ‘ outward-looking ’ ), such a measure will relate in certain respects 
to the domestic interests of that Member almost by defi nition, because it 
corresponds to the preferences expressed in the jurisdiction of the Mem-
ber adopting the measure, and because it may infl uence the fl ows of trade: 
for instance, a  ‘ social clause ’  seeking to encourage the trading partners of 
one Member to improve labour conditions under their respective jurisdic-
tions by making access to markets for their products conditional upon such 
goods complying with certain labour standards, also caters to the  ‘ tastes ’  of 
consumers-voters in the importing country imposing such a conditionality, 
and may be seen as protecting workers in that country from unfair competi-
tion from abroad. Consumers within one country may legitimately express 
a preference for products imported within that country that do not depend 
on forced labour or on child labour, or that are produced in conditions 
that respect the environment, and the linkage mechanism may be seen as 
a means to take into account such preferences. As we will see, such prefer-
ences may be relevant in tracing regulatory distinctions (see Box 7). Con-
siderations linked to the preservation of  ‘ public morals ’  within the country 
concerned may be useful, moreover, in assessing whether the adoption of 
the said measure will be compatible with undertakings under the General 
Agreement on Tariffs and Trade (GATT). 70  

 The distinction between  ‘ inward-looking ’  and  ‘ outward-looking ’  meas-
ures, therefore, is a relative one; it is in many cases contestable, and it is easy 
to deconstruct by relying alternatively on the professed  aim  of the measure 
and on the reality of its  impacts . Nevertheless, the distinction does seem 
to play a role when assessing the acceptability of relying on environmen-
tal and social clauses in trade policies. The dominant perception remains 
that  ‘ inward-looking ’  measures affect the trading partners of the Member 
adopting such conditionalities only indirectly, whereas  ‘ outward-looking ’  
measures directly affect the position of the trading partners — that is, indeed, 
their raison d ’  ê tre. 

 70      See Art XX(a) of GATT, discussed in greated detail in section III of Chapter two.  
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 It is perhaps unfortunate that the  ‘ inward-looking ’ / ‘ outward-looking ’  dis-
tinction sometimes obfuscates the arguably more important question that 
concerns the nature of the interests that a WTO Member seeks to protect 
by the adoption of a certain regulatory measure. Labour rights and environ-
mental standards, at least when they are defi ned in accordance with univer-
sally agreed norms, are not mere impositions that one WTO Member seeks 
to impose on others; nor do they simply refl ect  ‘ preferences ’  of consum-
ers, comparable to preferences for products complying with certain quality 
standards or for foods that present certain nutritional qualities. Instead, 
labour rights and environmental standards relate directly to universally rec-
ognized human rights that are binding on all states. 71  This may be more 
relevant than is traditionally assumed to assessing the compatibility of 
linkage with WTO disciplines. As any other international treaty, the inter-
pretation of WTO agreements must take into account  ‘ together with the 
context  …  any relevant rules of international law applicable in the rela-
tions between the parties ’ . 72  This may imply that human rights treaties, or 
international human rights norms as part of customary international law, 
should infl uence the reading of the WTO agreements, in particular in order 
to ensure that the disciplines imposed under these agreements shall not con-
stitute an obstacle to the ability of the Members to comply with their human 
rights obligations. 

 This is not to say that any measure adopted by a WTO Member neces-
sarily shall have to be treated as acceptable, for the mere reason that it 
contributes to the promotion of human rights, however weak the link is 
between the two. Uncertainties remain concerning the range of instruments 
that may be relevant to the interpretation of WTO agreements under this 

 71      This is true, in particular, due to the impacts on the enjoyment of human rights of climate 
disruptions that are resulting from climate change. The sixteenth session of the COP to the 
UNFCCC that met in Cancun between 29 November and 10 December 2010 recognized  ‘ the 
adverse effects of climate change [on] a range of direct and indirect implications for the effec-
tive enjoyment of human rights ’  and that  ‘ the effects of climate change will be felt most acutely 
by those segments of the population that are already vulnerable owing to geography, gender, 
age, indigenous or minority status and disability ’  (  Report of the Conference of the Parties on its 
sixteenth session, held in Cancun from 29 November to 10 December 2010,  FCCC/CP/2010/7/
Add.1  ( 15 March 2011 ), 7th Preambular Paragraph  ). They referred in this regard to resolu-
tion 10/4 of the United Nations Human Rights Council on human rights and climate change 
(Resolution 10/4 on Human Rights and Climate Change, adopted on 25 March 2009 without 
a vote, Report of the Human Rights Council on its tenth session, UN doc A/HRC/10/29, at 11). 
Many of these human rights impacts of climate change were summarized in the analytical study 
prepared by the Offi ce of the High Commissioner for Human Rights, following an initiative of 
the Maldives, and presented at the tenth session of the Human Rights Council in March 2009: 
see Annual Report of the United Nations High Commissioner for Human Rights and Reports 
of the Offi ce of the High Commissioner and the Secretary-General. Report of the Offi ce of the 
United Nations High Commissioner for Human Rights on the relationship between climate 
change and human rights, A/HRC/10/61 (15 January 2009).  

 72      Vienna Convention on the Law of Treaties, opened for signature on 23 May 1969, entered 
into force on 27 January 1980, 1155 UNTS 331, 8 ILM 679 (Art 31.3(c)).  
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rule of interpretation (see Box 4). Moreover, even if we accept in principle 
that human rights norms should be taken into account in the interpreta-
tion of WTO agreements, there remains a difference between (i) the meas-
ures that a WTO Member adopts in order to ensure the full protection of 
human rights under its (territorial) jurisdiction, and (ii) the measures that it 
adopts in order to promote respect for human rights outside its (territorial) 
jurisdiction. Though the notion that human rights treaties impose extrater-
ritorial duties on states has made signifi cant progress in recent years, 73  the 
mainstream doctrine would still challenge that there exists an obligation 
for the state to adopt affi rmative measures to ensure that human rights are 
respected, protected and fulfi lled outside its national territory. Whereas a 
state is duty-bound to respect, protect and fulfi l human rights of people 
under its territorial jurisdiction, its duties to contribute to the protection of 
human rights outside its jurisdiction are generally seen as more limited, due 
both to the need to respect the sovereignty of the territorial state concerned 
and to the fact that the powers of the fi rst state to infl uence situations out-
side its national territory are limited. Therefore, whereas  ‘ inward-looking ’  
measures adopted by the state in order to protect human rights within its 
national (territorial) jurisdiction may be defended on the basis of the duties 
of that state under international human rights law — an argument that the 
Dispute Settlement Bodies of the WTO cannot ignore — the same cannot 
be said of  ‘ outward-looking ’  measures: here, quite apart from the question 
whether such measures are authorized under general international law or 
under WTO law, it would be diffi cult to argue that they are a means for a 
state to discharge its obligations under international human rights law. 

 Despite these restrictions, it cannot be dismissed as simply irrelevant that 
measures aiming to link trade policies to labour rights or environmental 
standards are related to the promotion of internationally recognized human 
rights. In taking such measures, the importing state does not seek to impose 
its own (unilaterally defi ned) values on its trading partners; it may be said, 
rather, to be contributing to the enforcement of universally accepted  values. 74  

 73      See in particular the restatement of international human rights law in this regard, in 
      Olivier   De Schutter    et al,  ‘  Commentary to the Maastricht Principles on Extraterritorial Obliga-
tions of States in the area of Economic, Social and Cultural Rights  ’  ( 2012 )  34  34      Human Rights 
Quarterly    1084 – 1171    .  

 74      This is especially clear where the imposition of certain conditionalities based on labour 
rights or environmental standards in fact deprives consumers in the importing country of access 
to certain products subject to an import ban, or of access to foreign products at a low cost, 
although these consumers would have preferred to be able to have access to these products. 
The case of  ‘ carbon taxes ’  imposed by industrialized countries at the border is typical: such 
taxes would force consumers in the importing country to change their consumption patterns, 
in contrast to the present situation where they may maintain their lifestyles unchallenged, while 
governments can pretend to reduce greenhouse gas emissions simply by increasing the volumes 
of imports.  
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Whatever the reasons are for the exporting state not effectively protecting 
such values, the imposition of linkage by the importing state may be seen as a 
means to facilitate the compliance of the exporting state with its  international 
obligations under the international law of human rights. 

 This distinction plays an essential role, for instance, in the discussion 
on the so-called extraterritorial jurisdiction of states. 75  In contrast with 
situations where states take  ‘ outward-looking ’  measures to promote their 
own sovereign interests, where such measures promote solidarity between 
states, they should be considered as valid in principle. Indeed, the preserva-
tion of human rights has occasionally been referred to as of interest to all 
states, even in the absence of any more specifi c link between the state and 
the situation where human rights are violated. Although the signifi cance 
of this   dictum  in the  Barcelona Traction  judgment referring to this specifi c 
character of international norms relating to  ‘ the basic rights of the human 
person ’  76  has been widely debated — and its consequences probably exag-
gerated by some commentators 77  — the  erga omnes  character of at least a 
handful of internationally recognized human rights may justify allowing 
the adoption by states of certain measures, even in conditions which might 
otherwise make such measures suspect, where this seeks to promote such 
rights. 

 75      It is no exaggeration to say that this distinction is central to the work by the Select 
Committee of Experts on Extraterritorial Jurisdiction set up within the Council of Europe 
by the European Committee on Crime Problems, and which benefi ted, in particular, from the 
contribution of Professor Rosalyn Higgins. See  Extraterritorial Criminal Jurisdiction , Report 
prepared by the Select Committee of Experts on Extraterritorial Jurisdiction (PC-R-EJ), set 
up by the European Committee on Crime Problems (CDPC) (Strasbourg, Council of Europe, 
1990) 25 – 30.  

 76      The International Court of Justice declared in the  Barcelona Traction  judgment that  ‘ an 
essential distinction should be drawn between the obligations of a State towards the interna-
tional community as a whole, and those arising vis- à -vis another State in the fi eld of  diplomatic 
protection. By their very nature the former are the concern of all States. In view of the impor-
tance of the rights involved, all States can be held to have a legal interest in their protec-
tion. They are obligations erga omnes. Such obligations derive, for example, in contemporary 
international law, from the outlawing of acts of aggression, and of genocide, as also from the 
principles and rules concerning the basic rights of the human person, including protection from 
slavery and racial discrimination. Some of the corresponding rights of protection have entered 
into the body of general international law; others are conferred by international instruments 
of a universal or quasi-universal character ’ . International Court of Justice,     Case concerning 
the Barcelona Traction, Light and Power Co (Belgium v Spain)   (second phase — merits), 
5  February 1970, [ 1970 ]  ICJ Rep 3 , paras 33 – 34  .  

 77      For illuminating discussions, see      Ian   Seiderman   ,   Hierarchy in International Law. The 
Human Rights Dimension   (  Antwerpen-Groningen-Oxford  ,  Hart-Intersentia ,  2001 )  , ch IV; 
     Maurizio   Ragazzi   ,   The Concept of International Obligations Erga Omnes   (  Oxford  ,  Oxford 
University Press ,  2000   ).  
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 78      See, eg,  United States — Convention and Reformulated Gasoline , n 84 above, pp 17 – 18.  
 79      See      Joost   Pauwelyn   ,   Confl ict of Norms in Public International Law: How WTO Relates 

to Other Rules of International Law   (  Cambridge  ,  Cambridge University Press ,  2003 )  263   . 
However, Pauwelyn argues that human rights instruments can and indeed must be taken into 
account directly in the Dispute Settlement bodies of the WTO, insofar as they cannot ignore 
the fact that such instruments may impose on the WTO Members obligations that contradict 
their commitments under WTO agreements: thus, while human rights instruments cannot be 
a  means of interpretation  of WTO agreements, nor could they be ignored in the adjudication 
of disputes within the WTO — on the contrary, they should be accorded primacy above trade 
commitments, given the special nature of human rights treaties that cannot be reduced to an 
exchange of bilateral rights and obligations between States. See Joost Pauwelyn,  Confl ict of 
Norms in Public International Law , cited above, 52ff; and       Pauwelyn   ,  ‘  The Role of Public 
International Law in the WTO: How Far Can We Go?  ’  ( 2001 )  95      American Journal of Inter-
national Law    535    . This suggestion is resisted, in particular, by Gabrielle Marceau:       G   Marceau   , 
 ‘  WTO Dispute Settlement and Human Rights  ’  ( 2002 )  13      European Journal of International 
Law    753 – 814 , at 762   . On this debate, see J Harrison,  The Human Rights Impact of the World 
Trade Organisation , n 64 above, 189 – 91 and 200 – 205.  

 80         European Community — Measures Affecting the Approval and Marketing of Biotech 
Products ,  WTO doc WT/DS291-293/R  ( 7 February 2006 ) (Report of the Panel), para 7.68  .  

   Box 4.  The relevance of international human rights to the 
interpretation of WTO agreements  

 Article 31.3(c) of the Vienna Convention provides that, in the inter-
pretation of treaties,  ‘ [t]here shall be taken into account together with 
the context  …  any relevant rules of international law applicable in the 
relations between the parties ’ . Consistent with Article 3(2) of the Dis-
pute Settlement Understanding included among the WTO agreements, 
this should also guide the interpretation of WTO agreements, which 
must be interpreted  ‘ in the light of customary rules of interpretation ’ . 
Indeed, the relevance of the Vienna Convention to the interpretation 
of WTO agreements has been acknowledged in a large number of 
Reports by Panels or by the Appellate Body of the WTO. 78  

 However, diverging views have been expressed concerning the range 
of the human rights instruments that should be taken into considera-
tion in the interpretation of WTO agreements. One view is that the 
only instruments that could be considered are those that are bind-
ing on  all  WTO Members. 79  There is a logic to this position: any 
more generous approach — ie, any approach more open to taking into 
account other international treaties in the interpretation of WTO 
law — would result in WTO Members being opposed to agreements 
that they are not parties to, and that for them are  res inter alios acta . 
This may explain why this view was apparently adopted, albeit in 
 dicta , by a WTO Panel in the  EC — Biotech  dispute. 80  However, in 
practice, this reading would deprive human rights treaties of any rel-
evance to the interpretation of WTO law, since even the most widely 
ratifi ed treaties would not be ratifi ed by at least one Member of the 
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WTO. In  addition, since some WTO Members are not states, that 
situation would not be a provisional one, attributable only to a failure 
by some WTO  Members to ratify the relevant human rights instru-
ments: it is bound to persist indefi nitely, because, with few exceptions, 
such instruments are not open to being ratifi ed by subjects of interna-
tional law other than states. 81  

 Another view is that the WTO agreements should be interpreted 
taking into account the other treaties that are applicable to the rela-
tionships between the parties to the dispute, whether or not all the 
WTO Members are also parties to these treaties. Though this view 
has been attributed to Martti Koskeniemmi, 82  it bears notice that the 
conclusions reached by the Study Group of the International Law 
Commission chaired by Koskeniemmi do refer to the fact that, in the 
interpretation of one treaty, another treaty will be  ‘ of particular rel-
evance ’  where all the parties to the fi rst treaty are also parties to the 
second treaty. 83  

 It is in any case doubtful whether these differences matter much. 
Few still would question that human rights recognized in international 
law through relevant international treaties, with very few exceptions, 
now belong to customary international law. As such, they cannot 
be ignored in the interpretation of WTO agreements: the Appellate 
Body has acknowledged that these agreements should not be read  ‘ in 
clinical isolation from public international law ’ . 84  In the exceptional 

 81      J Harrison,  The Human Rights Impact of the World Trade Organisation , n 64 above, 201.  
 82      J Harrison,  The Human Rights Impact of the World Trade Organisation , n 64 above, 201 

(citing   International Law Commission,  Fragmentation of International Law: Diffi culties Aris-
ing from the Diversifi cation and Expansion of International Law. Report of the Study Group 
of the International Law Commission ,  UN doc A/CN.4/L.682  ( 13 April 2006 ), para 471)  .  

 83      See International Law Commission,    Fragmentation of International Law: Diffi culties 
Arising from the Diversifi cation and Expansion of International Law. Report of the Study 
Group of the International Law Commission ,  UN doc A/CN.4/L.702  ( 18 July 2006 ), para 
21   ( ‘ Article 31(3)(c) also requires the interpreter to consider other treaty-based rules so as to 
arrive at a consistent meaning. Such other rules are  of particular relevance where parties to the 
treaty under interpretation are also parties to the other treaty , where the treaty rule has passed 
into or expresses customary international law or where they provide evidence of the common 
understanding of the parties as to the object and purpose of the treaty under interpretation or 
as to the meaning of a particular term ’  (emphasis added)) (also reproduced as: Report on the 
work of the fi fty-eighth session of the International Law Commission (1 May to 9 June and 
3 July to 11 August 2006) to the UN General Assembly, Offi cial Records, Sixty-fi rst Session, 
Supplement No 10 (A/61/10), chapter 12).  

 84        Appellate Body Report,  United States — Standards for Reformulated and Conventional 
Gasoline Treatment of Imported Gasoline and Like Products of National Origin ,  WT/DS2/
AB/R  (adopted on  20 May 1996 )  . Article 3.2 of the Dispute Settlement Understanding con-
fi rms that WTO norms may be  ‘ clarifi ed  …  in accordance with customary rules of interpreta-
tion of international law ’ , which the Vienna Convention codifi es. Article 31, para 3(c) of the 
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 situations where a confl ict may arise between WTO agreements and 
human rights as part of customary international law, it could be argued 
in principle that the latter should prevail, based on the special nature 
of human rights treaties. This, however, does not imply that, as bod-
ies specialized to adjudicate trade disputes under the relevant WTO 
agreements — rather than bodies tasked with applying the full range 
of international law applicable to the dispute — the Dispute Settlement 
bodies of the WTO should necessarily recognize such primacy in their 
decisions. This question, in any event, is largely theoretical, and it 
is likely to remain unresolved until a WTO Member shall invoke its 
human rights obligations in order to justify the adoption of a measure 
that is otherwise found to be in violation of its commitments under 
the WTO.  

Vienna Convention on the Law of Treaties stipulates that the interpretation of treaties must 
take into account  ‘ any relevant rules of international law applicable in the relations between 
the parties ’ . The  ‘ relevant rules of international law ’  referred to by Article 31 para 3(c) of the 
Vienna Convention on the Law of Treaties are not deemed to be static, but may evolve, par-
ticularly, as a result of legal interpretation: see  Legal Consequences for States of the Continued 
Presence of South Africa in Namibia (South-West Africa) notwithstanding Security Council 
Resolution 276 (1970) , Advisory Opinion, [1971] ICJ Reports 16 at 31, para 53;     Case con-
cerning the Gab č  í kovo-Nagymaros Project (Hungary/Slovakia)  , [ 1997 ]  ICJ Reports 76 – 80, 
paras 132 – 147   . On the need for an evolutionary interpretation, see Appellate Body Report, 
12 October 1998,  United States — Import Prohibition of Certain Shrimp and Shrimp Products 
(United States v India, Malaysia, Pakistan, Thailand) , WT/DS58/AB/R, para 129. See also 
      James   Cameron    and    Kevin   R Gray   ,  ‘  Principles of International Law in the WTO Dispute Settle-
ment Body  ’  ( 2001 )  50      International and Comparative Law Quarterly    248    . On the relevance of 
international human rights treaties to the interpretation of WTO agreements, see       Sarah   Cleve-
land   ,  ‘  Human Rights Sanctions and International Trade: A Theory of Compatibility  ’  ( 2002 )  5   
   Journal of International Economic Law    133 – 89    .  

  Table 1 , placed earlier in this chapter, presents the overall structure of this 
volume, linking the various topics covered to the key provisions of the WTO 
Agreements and to the related chapters of the book. There are limitations, 
of course, to the approach proposed here. First, measures linking trade poli-
cies to non-trade values aim to improve the contribution of trade to sustain-
able development. They are not, however, a substitute for comprehensive 
sustainability impact assessments (SIAs) of trade agreements. Such SIAs 
have been increasingly prepared in recent years, and they have become a 
standard practice for trade agreements negotiated on behalf of the EU by the 
European Commission since 1999. Despite their many limitations, particu-
larly as regards the human rights dimensions, only through such SIAs can 
we hope to align better trade agreements with the objectives of sustainable 



Environmental and Labour Conditionalities 39

development: the adoption of unilateral trade measures is a second best, in 
effect compensating for the adoption of trade agreements that have been 
insuffi ciently attentive to objectives other than the expansion of the volume 
of exports of each party (see Box 6). 

 Secondly, although labour rights and environmental standards are consid-
ered together here — although mostly analysed separately in what follows —
 it is important to acknowledge that they each present their own challenges: 
with respect to labour rights, it would be useful to distinguish between 
 standards as they are set in the domestic legislation , and  working condi-
tions , as the latter may be either better or worse than what the legislative 
or regulatory framework requires; and the environmental impacts of any 
product considered in its whole life-cycle, are varied and touch on differ-
ent values, whether we consider the depletion of natural resources, climate 
disruptions linked to the rise in greenhouse gas emissions, the inability for 
the ecosystems to recycle waste, or biodiversity loss (see Box 5). Moreover, 
labour rights and environmental standards present a different relationship 
to economic growth and higher levels of affl uence: whereas growth means 
a greater pressure on resources and more pollution, it also generally means 
improvements in working conditions, and improved labour standards. 
Although such trade-offs cannot be considered in detail here, they would 
deserve to be part of any debate concerning the desirability of linking trade 
to social and environmental conditions. 

   Box 5.  Social and environmental standards: commonalities 
and differences — by Edwin Zaccai  

 In the search of a trade policy in line with sustainable development, 
it would be desirable to distinguish between standards relevant either 
for social or for environmental matters, and among the latter, between 
different types of ecological impacts. Social and environmental stand-
ards differ fi rst by the ease with which, based on such standards, we 
can assess the impacts of various manufactured products. Social stand-
ards on products are mostly based on manufacturing conditions. But 
environmental standards are not only related to the manufacturing 
stage, but also to the entire life-cycle of a product. These steps include 
the extraction of raw materials, manufacturing, transportation, use, 
and the end of a product  ‘ life ’  (disposal or recycling). This means that, 
in the calculation of such an ecological profi le, the conditions pre-
vailing in several countries are often involved. This can make it dif-
fi cult to actually highlight a particular impact generated in any specifi c 
country. In addition, the impact generated at different steps gener-
ally splits into various forms of pollution, affecting a combination 
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of targets, from human health to specifi c species. In contrast, and 
without minimizing the diffi culties in establishing social criteria to 
be met in production processes, this latter issue seems a priori better 
circumscribed. 

 Another difference between the objectives of meeting social and 
environmental standards originates from the relations of those with 
the increase in global consumption, favoured by trade. A simplistic 
formula refl ecting the evolution of Impact in a country or in the world, 
combines three factors,  Population  (P),  Affl uence  (A) and  Technology  
(T). In this approach, the  Impact  (I) is defi ned as the product of the 
last three terms (PAT). 85  Most of the time the population factor will 
have much less variation than the increasing affl uence, and thus con-
sumption, favoured by economic growth. Thus, during the twentieth 
century the global population has been multiplied by a factor of four, 
and during the same period, the industrial output increased by a factor 
of 40. 86  This explains the important role in international discussions 
of  ‘ clean ’  technology. If  affl uence  increases, and acknowledging that 
 population  does not decrease, it is only the factor  technology , which 
represents technological solutions that could possibly make a differ-
ence to diminish the  impact . To take a simple example, enabling more 
people to possess cars will generate more impact. But if they use highly 
polluting or less polluting cars (ie  technology ), the  impact  will vary 
accordingly. 

 With regard to labour standards, no such relations exist. An increase 
in  affl uence  may in fact lead to an improvement in labour standards; 
in contrast, although the relationship between technological change 
and labour standards is undoubtedly an important issue, environmen-
tally effi cient technologies as such do not play a defi ned role for those 
standards. 

 Another general theory concerning the relationship between envi-
ronment and economy is the so-called  ‘ Environmental Kuznets 
Curve ’ . 87  The model assumes that as the wealth of a country increases 
its environmental impact starts with an increase, before reaching a 
maximum and then decreasing. If we combine this vision with the 
IPAT equation, it follows that, if this equation holds true, technology 
should be particularly effective above certain levels of wealth. 

 85            M   Chertow   ,  ‘  The IPAT Equation and Its Variants. Changing Views of Technology and 
Environmental Impacts  ’  ( 2000 )  4 ( 4 )     Journal of Industrial Ecology    13 – 29    .  

 86           JR   McNeill   ,   Something New Under the Sun: An Environmental History of the Twentieth-
Century World   (  New York  ,  WW Norton  &  Company ,  2000 )  .  

 87            S   Dinda   ,  ‘  Environmental Kuznets Curve Hypothesis: A Survey  ’  ( 2004 )  49      Ecological 
 Economics    431 – 55    .  



Environmental and Labour Conditionalities 41

 What has the observation of the evolution of environmental 
impacts shown in this respect during the last decades? Technologies 
have indeed been able to reduce some nuisances in richer countries, as 
is the case for some forms of air and water pollution, or by improv-
ing waste management. However technological responses have proved 
clearly insuffi cient, especially at global level, to reduce total material 
consumption, greenhouse gas emissions (both in absolute terms and 
as compared to the objectives the international community has set 
for itself) or remedy to biodiversity loss. 88  It is thus apparent that the 
global increase in consumption is partly incompatible with a reduc-
tion of some environmental damage, at least in the present state of 
technology, for more fundamental reasons than the relative absence 
of environmental standards to be provided on commercial products. 
Of course, this contradiction does not occur in all areas, and many 
improvements are possible and desirable in the context of current con-
sumption and trade. But in this regard, it may be useful, rather than 
talking about environmental standards in general, to better distin-
guish between different environmental issues within various national 
contexts.  

 88            E   Zaccai   ,  ‘  Over two decades in pursuit of sustainable development: Infl uence, transfor-
mation, limits  ’  ( 2012 )  1      Environmental Development    79 – 90    .  

 89           E   B ü rgi Bonanomi   ,   Sustainable Development in International Law Making and Trade   
(  Cheltenham  ,  Edward Elgar, forthcoming   2015 )  .  

 90           Katja   Gehne   ,   Nachhaltige Entwicklung als Rechtsprinzip, Normativer Aussagegehalt, 
rechtstheoretische Einordnung, Funktionen im Recht   (  T ü bingen  ,  Mohr Siebeck ,  2011 )  .  

   Box 6.  Trade and Sustainable Development: the role of impact 
assessments — by Elisabeth B ü rgi Bonanomi  

 International sustainable development law research places empha-
sis on the requirement of substantive coherence between treaties: it 
leads one to ask whether one treaty, through its impacts, provides 
an enabling or a hindering environment for effective implementation 
of another treaty, and vice versa. 89  The legal principle of sustainable 
development is well-suited for approaching substantive coherence, 
as it provides a multidimensional methodological norm that requires 
careful balancing of legal interests enshrined in the different regimes. 
This, in turn, calls for transparent uncovering of trade-offs and a 
focused and deliberative search for optimal options. 90  Based on this 
approach, a trade regime is sustainable if it provides for an environ-
ment that is simultaneously optimal for the implementation of human 
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rights and other social standards, for the protection of environmental 
standards, and for the promotion of economic vitality. 91  

 Sustainability impact assessments (SIAs) — undertaken both before 
(ex ante) and after the agreement in question has been concluded (ex 
post) — have a key role to play in the process of defi ning sustainable 
trade options, as they encourage evidence-based, informed, and crea-
tive decision-making in the process of transformation towards sus-
tainable trade. 92  Since the late 1990s, the EU has been conducting 
SIAs prior to concluding new trade agreements. 93  However, while 
representing an important fi rst step, the methodology that is cur-
rently applied 94  needs to be strengthened, in particular by responding 
to obligations derived from the human rights framework. 95  Accord-
ingly, effective ex ante SIAs of trade agreements need to thoroughly 
examine how a tabled trade regulation option — via the dynamics it 
will trigger — will impact on the ability of the partner countries ’  gov-
ernments to implement human rights; whether the trade agreement 
will strengthen or weaken social safety nets; whether the players in 
the new market will respect environmental standards; and whether 
the trade agreement will improve or worsen economic performance 
at both aggregate and individual levels in the short and long run. It is 
imperative that trade-SIA results then inform the policy processes. 96  

 A core (and frequently neglected) aim of trade SIA processes is to 
identify the optimal and the most enabling trade regulation options. 
These may or may not correlate with the trade options originally 
tabled. To enable drafting of such optimal trade options, any relevant 
legal standards — which may derive from national, regional, or inter-
national law and include the human rights, fundamental principles of 

 91           Marie-Claire   Cordonier Segger    and    Christopher   G Weeramantry    (eds),   Sustainable  Justice, 
Reconciling Economic, Social and Environmental Law   (  Leiden  ,  Martinus Nijhoff ,  2005 )  .  

 92            Clive   George    and    Colin   Kirkpatrick   ,  ‘  Sustainability Impact Assessment of Trade Agree-
ments: from public dialogue to international governance  ’  ( 2008 ) 10     Journal of Environmental 
Assessment Policy and Management    67    . DOI:  10.1142/S1464333208002956 .  

 93      See: ec.europa.eu/trade/analysis/sustainability-impact-assessments/assessments/.  
 94        EU Commission,  Handbook for Trade Sustainability Impact Assessment  (EU External 

Trade,  2006 )  .  
 95        UN Guiding Principles on human rights impact assessments of trade and investment 

agreements, report of the Special Rapporteur on the right to food, Olivier De Schutter 
( 19 December 2011 ) ( UN doc A/HRC/19/59/Add.5 )  . See also      James   Harrison   ,   The Human 
Rights Impact of the World Trade Organisation   (  Portland   OR  ,  Hart Publishing ,  2007 )  ; 
and      Simon   Walker   ,   The Future of Human Rights Impact Assessments of Trade Agreements   
(  Antwerp  ,  Intersentia ,  2009 )  .  

 96      Elisabeth B ü rgi Bonanomi,  EU Trade Agreements and Their Impacts on Human Rights . 
Study commissioned by the German Federal Ministry for Economic Cooperation and  Development 
(BMZ) (Bern, CDE/WTI, 2014).  
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environmental law, and constitutional principles of the WTO — must 
fi rst be put on the table in order to identify the range of most relevant 
targets to which the respective trade agreement should most optimally 
contribute ( duty to include ). These legal standards then need to be 
structured according to current theory of hierarchy of norms ( duty to 
structure and weigh) . In a further step, trade SIAs are carried out to 
establish an evidence base and help identify trade-offs. Their fi ndings 
fi nally provide a basis for identifying optimal options ( duty to balance 
and reconcile by developing optimal options ). 97  

 The search for optimal or most enabling trade options is a process 
of approximation and not an exact science, and  ‘ the optimal trade 
option generally lies somewhere in between ’ . 98  Usually, there will be 
not just one, but a range of optimal options with different emphases. 
The search for these options must come without any foregone con-
clusions and requires openness to nuanced trade regulation options. 
It is about considering different forms of market access and of safe-
guards; about shaping exception clauses in such a way that they are 
invoked whenever necessary (eg by fi nding creative ways of dealing 
with procedural obstacles such as prohibitive bearing of the burden 
of proof); about including human rights clauses tailored to the needs 
of developing countries; 99  about effectively combining trade benefi ts 
with good governance requirements; and about the introduction of 
effective sustainability incentives as discussed in this volume. When 
drafting nuanced trade options, consideration should be given to the 
fact that open-texture rules, if interpreted systemically, can be helpful 
in providing contextual fl exibility. 100  

 Linking market access to social and environmental conditionali-
ties in order to  ‘ use market access as a leverage to encourage [ … ] 
trading partners to improve labor conditions and to better protect 
the environment ’ , as suggested in this volume, deals with only one 
component of the entire  ‘ trade and sustainability package ’ . Even if 
such a sustainability measure is deemed compatible with WTO law, 
its implementation will not per se produce outcomes aligned with the 

 97      K Gehne,  Nachhaltige Entwicklung als Rechtsprinzip , n 90 above; E B ü rgi Bonanomi, 
 Sustainable Development in International Law Making , n 89 above.  

 98      E B ü rgi Bonanomi,  Sustainable Development in International Law Making , n 89 above, 
379.  

 99      Lorand Bartels,  The EU ’ s Human Rights Obligations in Relation to Policies with Extra-
territorial Effects , University of Cambridge Faculty of Law Research Paper No 10/2014.  

 100      See Article 31.3(c) of the Vienna Convention on the Law of Treaties; and see  Box 4  in 
this chapter.  
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objective of sustainable development. Therefore, while linking market 
access to sustainability standards can be important in transforming 
the current trade regime into one that is sustainable, it is important to 
assess the impacts of such measures carefully. Further, sustainability 
standards should be introduced along with other provisions promot-
ing sustainable trade, as the core contents of a trade agreement may 
be no less decisive in enabling sustainable development than measures 
that explicitly target sustainability.     


