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   Introduction   

   SETTING THE SCENE  

 CONSUMERS ARE EXPOSED daily to a number of unfair commercial 
practices which traders use to attract consumers in order to buy their 
products or use their services. In order to protect consumers from the 

widest possible range of unfair commercial practices and establish a common 
pan-European legal framework of fair trading in business-to-consumer relations, 
the Directive 2005/29/EC on unfair commercial practices 1  ( ‘ UCPD ’  or  ‘ Directive ’ ) 
was adopted in 2005. More than a decade later, the UCPD still represents the 
most important and powerful European tool in the fi eld of consumer protection, 
prohibiting any commercial practice which is unfair. The Directive has founded 
a hierarchically defi ned three-step mechanism for the assessment of fairness of 
a commercial practice that secures an effective protection of consumers from 
any form of unfair commercial practice. In its rather fruitful case law, the Court 
of Justice of the European Union ( ‘ Court ’  or  ‘ ECJ ’ ) has confi rmed the UCPD ’ s 
wide scope of application, with its provisions applying to all types of commercial 
practices which may hinder the economic interest of consumers. 2  

 The maximum harmonisation character of the Directive further adds to its 
importance and effect. The principal objective of the UCPD is twofold: fi rstly, to 
set up a unifi ed and coherent European legal framework for fair trading, through 
the abolishment of all obstacles for cross border trade among Member States; 
secondly, to secure a suffi ciently high and common level of consumer protection 
throughout the European Union. 3  
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 After the adoption of the Directive, what has remained ambiguous is the rela-
tionship between the law on unfair commercial practices, on the one side, and 
contract law, on the other side. This includes the existing body of European con-
tract law, ie the areas of contract law that have been subject to the ongoing pro-
cess of Europeanisation, which is particularly noticeable in the area of consumer 
contract law, but also the national contract laws of the different Member States. 
The relationship between the law on unfair commercial practices and contract law 
has already attracted the attention of legal scholars, 4  from the case law of the ECJ 5  
and from high level offi cials responsible for consumer policy. 6  However, the ques-
tion has not been squarely addressed to date in a systematic and comprehensive 
 manner. This is the gap that this book seeks to fi ll in. 

 Thus, the main purpose of the book is to contribute to the clarifi cation of the 
relationship between the law on unfair commercial practices and contract law, 
which has rightly been described as  ‘ a legally tricky area ’ . 7  Such a study is not only 
of theoretical signifi cance, but it is also a topic of high practical importance, since 
in practice the rules of these two areas of law will often apply to the same factual 
situations, hence the need to refl ect on how they are correlated and how they affect 
each other. 

 This book eventually shows that the law on unfair commercial practices has 
had a strong impact on consumer contract law and identifi es that the UCPD has 
been used as a powerful tool aimed at fostering and strengthening the process 
of Europeanisation of contract law. The Europeanisation of contract law is to be 
understood as a phenomenon that includes: fi rstly, the development of common 
contract rules at the European level; secondly, the penetration of EU common 
rules into traditional national contract law concepts; and, fi nally, the very process 
of harmonisation of the Member States ’  national laws. 8   
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   STRUCTURE OF THE BOOK  

 The book is divided into six chapters: an introductory chapter, four main  chapters 
and a concluding chapter, which are all further divided into sections. The six 
 chapters include: 

1)       Introduction    
2)      The Average Consumer    
3)      The Duty to Trade Fairly    
4)      The Duty of Information    
5)      Remedies    
6)      Conclusions     

 Each of the four main chapters of the book is dedicated to the analysis of one 
of four fundamental elements of the Directive. These four concepts were  chosen 
since they represent the four cross-over points where the link and correlation 
between the law of unfair commercial practices and contract law are at their most 
intense and relevant. They basically cover the entire system of protection of con-
sumers provided by the UCPD. This is why, eventually, the examination of these 
four major interlinked points between the law on unfair commercial practices and 
contract law will make it possible to draw conclusions and to clarify, at least to 
some extent, their complex mutual connection. 

 The  average consumer  is, according to the Directive, the main benchmark for 
the assessment of the fairness of a commercial practice, followed by the standard 
of vulnerable consumer as a subsidiary benchmark. The average consumer also 
represents a model of expected behaviour that deserves to be protected by EU 
Consumer law. Despite the need for adoption of a related standard in relation 
to information and transparency requirements, such a standard did not exist in 
 consumer contract law. In this chapter of the book, it was shown that there is 
a noticeable tendency to consider that the standard of average consumer of the 
UCPD is also applicable in the context of consumer contract law. 

 The  duty to trade fairly  has been established by the Directive as a general obliga-
tion of all traders while acting in the market, ie, one that applies to all their com-
mercial practices whenever they may hinder consumers ’  economic interests. Such 
a common and general duty, which would always regulate a trader ’ s  behaviour, 
did not exist in consumer contract law. Due to its universal and broad character 
and the tight connection between a commercial practice and a contract, the duty 
to trade fairly now also applies and regulates all phases of any consumer contract. 

 The  duty of information  has been, for the fi rst time, established through the 
provisions on misleading omissions of the Directive as a universal pre-contractual 
duty of traders in EU consumer law. Duty of information, as the main regulatory 
instrument of EU consumer law, was previously regulated through a fragmented, 
partial and incoherent European legislation, dispersed in a dozen directives, 
characterised by a phenomenon of  ‘ information overload ’ . In this chapter of the 
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book, it is identifi ed that the introduction of the universal duty of information by 
the UCPD, has resolved, to a certain extent, these shortcomings of contract law 
instruments. Moreover, the Directive has also provided a European meaning to the 
notion of invitation to purchase, a  par excellence  contract law concept. 

  Remedies  represents an area for which the UCPD provides very scarce rules, 
leaving the procedural part of the law of unfair commercial practices to be regu-
lated primarily by the national laws of Member States. Accordingly, an individual 
consumer, a victim of unfair commercial practice, has to rely on traditional con-
tract law rules. The lack of capacity of the existing contract law concept to provide 
an adequate response to the breach of the rules of the Directive, has led to their 
modifi cation or adoption of new contract law remedies. In addition to this, there 
is a presence of a particularly dynamic relationship with the existing remedies 
developed by European contract law that may be used in certain cases as a con-
venient and easy means by an individual consumer for the purpose of remedying 
the breach of the UCPD. Contrary to this, the provisions of the UCPD provide an 
additional level of protection to consumer rights established through contract law 
instruments. 

   Two Branches of EU Consumer Law  

 The system of EU consumer law consists of two large subcategories: the law on 
unfair commercial practices and consumer contract law. 9  The law on unfair 
 commercial practices is understood herein exclusively as the set of rules defi ned by 
the UCPD that exclusively regulate business-to-consumer relations. Equally, con-
tract law is approached as comprising  ‘ any laws which govern the relative rights, 
duties or liabilities of the parties to a consumer contract, whatever the formal 
classifi cation as a matter of national law ’ . 10  In the book, the relationship between 
these two areas of law as understood above is examined, so that anything else is 
beyond its scope. 

 The UCPD represents the main source of the law on unfair commercial prac-
tices; it provides a complete and thorough regulation of fair trading in business-
to-consumer relations. 11  Accordingly, there is a rather high level of harmonised 
rules on unfair commercial practices at the European level, contained in one con-
sistent piece of legislation. The UCPD materially affected national laws on unfair 
commercial practices, having replaced previously existing diverse national regimes 
with only one set of rules, based on the principle of maximum harmonisation. 12  
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Therefore, the remaining, non-harmonised national provisions on unfair com-
mercial practices, in particular those of substantive character, fall outside the 
scope of the book. 13  Furthermore, it is true that the law on unfair commercial 
practices is also embodied in other pieces of legislation, but their signifi cance is, in 
general, minor and therefore irrelevant for this book. 14  

 Contrary to highly harmonised law on unfair commercial practices, only a small 
part of contract law has been affected, so far, by the process of  Europeanisation, 
with a signifi cantly larger part still contained in the national laws. The area of 
contract law affected by far the most by the process of  Europeanisation is the 
fi eld of consumer contract law. 15  However, despite the increasing pace of 
 Europeanisation, a signifi cant part of consumer contract law is still regulated 
by the rules defi ned by the national contract laws of Member States. Further-
more, unlike in the case of the rules on unfair commercial practices, the rules on 
 European consumer contract law are rather fragmented and dispersed throughout 
several directives. 16   

   Europeanisation of the Law on Unfair Commercial Practices  

   The Commencement of the Process of Europeanisation  

 Before the adoption of the UCPD in 2005, Member States showed a high level 
of divergence in their approaches to the law on unfair commercial practices. 17  
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The existence of such diversities in regulatory regimes was considered as a mate-
rial obstacle for the development of cross border trade within the European Union 
both for consumers and traders. 18  Namely, consumers could not know what they 
should expect in regards to cross border trade, whereas traders could not be 
 certain of what kind of behaviour towards consumers and, in particular, what type 
of marketing tactics were acceptable in other Member States. 19  

 This explains the convoluted history of the fi rst attempts by the European 
 Commission ( ‘ Commission ’  or  ‘ European Commission ’ ) to harmonise the 
national laws on unfair commercial practices. The fi rst attempts by the Commis-
sion, which were unsuccessful, date back to the seventh decade of the twentieth 
century. 20  They are refl ected in the book edited by Eugen Ulmer on comparative 
national laws on unfair commercial practices throughout Europe, published in 
1965. 21  

 In spite of the lack of a unifi ed European legislation, the Court developed, in the 
1970s and 1980s, a body of European law on unfair commercial practices through 
its case law that primarily dealt with the interpretation of EU primary rules on the 
free movement of goods. The main question that the Court had to resolve was the 
assessment of whether the existence of a particular national rule on fair trading 
is justifi ed on the ground that it provides protection to consumers, or such a rule 
actually represents an obstacle for cross border trade in the context of the Inter-
nal Market, and thus should be abolished. In these cases, the ECJ continuously 
required Member States to provide an advanced level of justifi cation for their 
national measures which prohibited unfair commercial practices. 22  Eventually, in 
its decisions the Court had  ‘ a rather market oriented approach to consumer pro-
tection ’ , through giving priority to the objectives of free movement of goods over 
the national rules, the goal of which was the protection of consumers. 23  

 Consequently, the role of the ECJ in the building of the European system of 
the law on unfair commercial practices is very signifi cant. Through its case law, 
the Court laid down the foundations of the European law on unfair commercial 



Structure of the Book 7

 24      See Chapter 2 on  ‘ The Average Consumer ’ .  
 25            M   Koutsias    and    C   Willett   ,  ‘  The Unfair Commercial Practices Directive in the UK  ’  ( 2012 )  5   

    Erasmus Law Review    237, 251    .  
 26      See,  inter alia ,    Council Directive of 27 July 1976 on the approximation of the laws of the 

 Member States relating to cosmetic products  [ 1976 ]  OJ L262/169   ;    Council Directive 79/112/EEC of 
18  December 1978 on the approximation of the laws of the Member States relating to the labelling, 
presentation and advertising of foodstuffs for sale to the ultimate consumer  [ 1976 ]  OJ L33/01   .  

 27         Council Directive 84/450/EEC of 10 September 1984 relating to the approximation of the laws, 
regulations and administrative provisions of the Member States concerning misleading advertising  
[ 1984 ]  OJ L250/17   .  

 28            F   Henning-Bodewig   ,  ‘  Secondary Unfair Competition Law  ’   in     RM   Hilty    and    F   Henning-Bodewig   , 
  Law against Unfair Competition: Towards a New Paradigm in Europe   ?  ( Springer ,  2007 )  113    .  

 29      Weatherill (n 15) 217.  
 30      Art 1 of Directive 84/450/EEC (n 27).  
 31         Directive 97/55/EC of the European Parliament and of the Council of 6 October 1997  amending 

Directive 84/450/EEC concerning misleading advertising so as to include comparative advertising  
[ 1997 ]  OJ L290/18   .  

 32         C-159/09  Lidl SNC v Vierzon Distribution SA   [ 2010 ]  ECR I-11761   .  
 33      Directive 2006/114/EC (n 14).  

practice and developed certain common legal notions and standards throughout 
the European Union, such as the average consumer as the expected standard of 
behaviour of a European consumer that was subsequently codifi ed by the text of 
the UCPD. 24  After the adoption of the Directive, the importance of the Court has 
remained, since the ECJ plays a crucially important role regarding the interpreta-
tion of the UCPD, thus clarifying its scope of application and the meaning of its 
provisions. 25   

   Directive 84/450/EEC on Misleading Advertising  

 Parallel to the development of the European law on unfair commercial practices 
through the jurisprudence of the ECJ, the Commission also started adopting cer-
tain sector-specifi c rules on unfair commercial practices, 26  followed by the adop-
tion of a general legislative framework for advertising through Directive 84/450/
EEC on misleading advertising ( ‘ Directive 84/450/EEC ’ ). 27  However, Directive 
84/450/EEC had limited effect since it represented  ‘ above all a compromise ’  made 
among all relevant stakeholders. 28  Namely, due to the lack of political support, it 
established only a very basic and narrow regulatory framework, on the basis of 
minimum harmonisation, limited only to misleading advertising and not to other 
forms of unfair practice. 29  However, Directive 84/450/EEC is still important since 
it introduced for the fi rst time the universal idea of fairness on a common Euro-
pean level, through the establishment of a legal framework aimed at securing fair 
advertising practices. 30  

 Directive 84/450/EC was subsequently modifi ed and amended by Directive 
97/55/EC on comparative advertising, 31  so that it spread fairness requirements on 
to comparative advertising. 32  Eventually, after the adoption of the UCPD, Direc-
tive 84/450/EEC and Directive 97/55/EC were unifi ed into a single piece of legisla-
tion, namely, Directive 2006/114/EC on misleading and comparative advertising. 33  
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Today, Directive 2006/114/EC applies exclusively to business-to-business relations, 
as a legal instrument designed  ‘ to protect traders against misleading advertising 
and its unfair consequences and to lay down the conditions under which compar-
ative advertising is permitted ’ . 34  However, as a consequence of the UCPD ’ s wide 
scope of application, which shall apply whenever consumer economic interests are 
hindered, its scope and practical importance is, in reality, very limited. 

 Furthermore, some of the common European rules on unfair commercial 
 practices were also contained in the European directives on consumer contract law. 
For instance, this is the case with Directive 93/13/EEC on unfair contract terms, 
which prohibits continuous usage of unfair contract terms. 35  Similarly, Directive 
97/7/EC on distance selling prohibited certain selling tactics in regards to distance 
contracts, for eg inertia selling. 36  However, all these rules were few, diversifi ed and 
a general legal framework was still missing.  

   The Adoption of Directive 2005/29/EC on Unfair Commercial Practices  

 Eventually, the Commission started working intensively on the new Directive on 
unfair commercial practices at the turn of the twentieth century, together with 
strengthening its powers in the area of consumer protection. 37  This is when the 
Commission ordered a detailed study on the feasibility of introducing a general 
principle of fair trading in EU Law 38  and an equally detailed, comparative exami-
nation of the existing laws on unfair commercial practices in Member States. 39  
These two projects were subsequently complemented by an additional report on 
the national laws on unfair commercial practices of 10 new Member States that 
followed their accession into the European Union in 2004. 40  All these studies pro-
vided the essential foundations upon which the Commission subsequently devel-
oped the provisions that form the UCPD as it stands today. 

 These studies confi rmed the existence of a high degree of diversity among 
national legislation in the area of the law on unfair commercial practices. To begin 
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with, the goals of the different legislative regimes differed, since some of them 
were more focused on the protection of competitors, whereas others had a more 
consumer oriented protection in focus. Moreover, some countries did not at all 
recognise a general principle of fair trading in business-to-consumer relations. 
On the basis of their regulatory approach towards the law on unfair commercial 
practices, as analysed in these pre-UCPD studies, Member States could be divided 
into three groups: 

1)      Countries which did not recognise the existence of any kind of specifi c regu-
lation in the area of unfair commercial practices or a general principle of fair 
trading (eg Ireland, UK).   

2)     Countries where a general principle of fair trading was derived/developed 
from the general private law codifi cations, but where no separate law/rules on 
unfair commercial practices existed (eg the Netherlands, Italy, France).   

3)     Countries with developed legal frameworks on unfair commercial practices, 
contained in separate pieces of legislation that established the principle of 
fair trading, aimed at protecting both consumers and traders/competitors 
(eg Germany, Austria or Greece).    

 Simultaneously to the commissioning of the studies, the Commission published 
the Green Paper on European Union Consumer Protection ( ‘ Green Paper ’ ) 
in 2001. 41  The Green Paper laid down the grounds for further evolution of a 
 common European law on unfair commercial practices. It defi ned new priorities 
for the development of EU consumer law, particularly through the encourage-
ment of cross border trade as a necessary pre-condition for the development of the 
 Internal Market. 42  The publication of the Green Paper led to intense public discus-
sion on the future on EU consumer policy, where the main dilemma was related 
to the method of regulation of commercial practices. The question was whether 
the regulation of unfair commercial practices should be done through a   ‘ specifi c ’  
approach (ie through the adoption of a series of sector-specifi c directives), or 
through a rather  ‘ mixed ’  approach (ie through the adoption of a  framework 
directive). 43  

 Subsequently, in 2002, the Commission issued a Follow-up Communication 
to the Green Paper on EU Consumer Protection ( ‘ Follow-up Communication ’ ) 
in which it announced its decision to develop a framework directive on unfair 
commercial practices. 44  Moreover, this document was the fi rst in which a clear 
separation between the regulatory instruments on the law on unfair commercial 
practices and contract law was drawn. Accordingly, the Follow-up  Communication 
established two separate tracks for the future development of these two laws at 
European level. 
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 Eventually, after the Follow-up Communication, the Proposal of the Directive 
on Unfair Commercial Practice ( ‘ the Proposal ’ ) was adopted in 2003. 45  In the 
 Proposal, the Commission opted for a  ‘ mixed ’  approach that combined both a 
general clause and more restrictive clauses on misleading and deceptive practices, 
as well as some of the concrete, most common examples of breaches of the rules 
in unfair commercial practices. Such a general idea of a general clause supported 
by less abstract clauses and a number of concrete examples was also maintained in 
the fi nal version of the Directive in May 2005.   

   The Regulatory Framework of the UCPD  

   The Scope of Application of the Directive  

 The Directive has brought radical changes to EU consumer law, represent-
ing  ‘ a much more aggressive approach towards harmonisation of national laws ’ , 
materially Europeanising the law on unfair commercial practices throughout 
the  European Union. 46  In its Communication issued in 2013, the Commission 
expressed its satisfaction with the results achieved by the UCPD and pointed out 
that there were currently no plans for amending the text of the Directive. 47  

 With its maximum harmonisation character and horizontal effect approach, 
the adoption of the Directive marked a radical change to the previously prevail-
ing sector-specifi c, piecemeal regulatory approach of EU consumer law, based on 
the principle of minimum harmonisation. Despite the initial intention to include 
the widest possible set of commercial practices under the scope of the Directive, 
and due to the opposition of the Member States, the Directive eventually included 
only those commercial practices that affect the economic interest of consumers. 48  
 Consequently, those unfair commercial practices that only affect the economic 
interest of competitors have remained outside its scope. 49  

 However, the Directive provides that, by protecting the consumer ’ s economic 
interests from the widest possible set of unfair commercial practices, it also  protects 
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in an indirect manner the legitimate interests of competitors. 50  Herein, it shall 
also be underlined that the Directive, through the introduction of its complete 
regulatory regime for the securing of fair trading of the market in business-
to-consumer  relations, has also materially and doubtlessly contributed to the 
 protection of fair play among traders themselves. Moreover, the scope of applica-
tion of the Directive was interpreted in the case law of the Court in a very broad 
manner, both  rationae personae  and  rationae materiae . 51  Accordingly, the Directive 
is applicable in all cases where the economic interest of consumers is hindered 
by the commercial practices of a trader. It is absolutely irrelevant whether such a 
practice also endangers the economic interest of competitors or some other kind 
of interest. Even if the consumers ’  economic interest is much less hindered than 
the economic interest of competitors, the rules of the UCPD shall apply. 52  

 Equally, for the application of the UCPD, it is suffi cient that a particular 
 practice affects an individual contractual relationship, ie the provision of erro-
neous information to a single consumer, as pointed out in  UPC Magyarorsz á g 
kft , will also constitute a commercial practice under the provisions of the UCPD 
and, thus, will be subjected to the three-step mechanism for the assessment of its 
fairness. 53  In other words, contrary to the Opinion of the Advocate General in 
 UPC  Magyarorsz á g kft , a trader ’ s act or omission is not required to be repetitive or 
affecting more than one individual contractual relationship. 54  

 Besides providing the same defi nition of trader as the one that had already 
existed in consumer contract law, the question that arose was whether the notion 
of trader also included public-law bodies entrusted with a task of general pub-
lic importance. In particular, the question which was referred to the Court was 
whether the advertising of a sickness insurance fund which was found to be mis-
leading, should be included in the scope of application of the provisions of the 
Directive, since it was a publicly owned and non-profi t body of public importance. 
In its judgment in  BKK Mobil Oil , the Court confi rmed a wide notion of trader 
that shall also include public-law bodies showing a wide understanding of trader 
in such a manner. 55  

 However, in its judgment in  RLvS , the Court slightly narrowed the scope of 
application of the UCPD by emphasising that a trader may be responsible for 
breach of the rules of the Directive only if there is a direct connection between 
a trader and a commercial practice, indirect connection is not suffi cient for the 
application of provisions of the UCPD. 56   
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   Three-Step Mechanism for the Assessment of Fairness  

 The Directive prohibits all kinds of commercial practices that are unfair. 57  With 
the purpose of verifying whether a commercial practice is unfair, the Directive 
has established a complex, three-step mechanism for the assessment of the fair-
ness of commercial practices. In order to understand the relationship between the 
law on unfair commercial practices and contract law, it is necessary to explain the 
operation of the mechanism. The mechanism consists of three elements: a general 
 fairness clause, three small general clauses aimed at the prohibition of misleading 
and advertising practices, and 31 exhaustively listed examples of practices which 
shall always be declared as unfair. 

 After the adoption of the Directive, what remained ambiguous was how the 
provided mechanism should be applied in practice, in particular whether there is 
any hierarchical order among the rules that the national courts shall follow. The 
Court provided an explanation on the Directive ’ s mechanism in its fi rst judgment 
on the UCPD, in  VTB-VAB , 58  confi rming it in its subsequent case law. 59  

 According to the interpretation of the Court, while assessing the fairness of any 
commercial practice, a strict three-step procedure shall always be followed in an 
exactly defi ned order. The fi rst step to be taken is to verify whether a practice can 
be subsumed under any of the 31 practices enlisted in Annex I to the Directive 
which are always unfair, under any circumstances. 60  These are the only commer-
cial practices, which, according to the UCPD, can be declared unfair without the 
need for a case-by-case assessment. 61  The exhaustive list is adopted in order to 
guarantee legal certainty as  ‘ an essential element for the sound functioning of the 
Internal Market ’ . 62  In its case law, the ECJ stressed the importance of the require-
ment of legal certainty in the area of consumer protection. 63  So far, the existence 
of a catalogue with concrete examples of the most common unfair commercial 
practices has turned out to be a very powerful instrument for the protection of 
consumers from unfair commercial practices. 64  

 The existence of such an exhaustive list also highlights a liberal orientation of 
the Directive, which shows that with the exception of the listed 31 practices, all 
other commercial practices are presumed to be fair. Accordingly, Member States 
are only allowed to subject these 31 forms of commercial practices to absolute 
prohibition, since they are considered as the most harmful for the consumer, but 
all other commercial practices can only be prohibited after the fairness assessment 
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has been performed. 65  This is in line with the maximum harmonisation character 
of the UCPD that does not entitle Member States to add any additional practice to 
the list which may only be modifi ed by a revision of the Directive. 66  

 The second step, which follows if a commercial practice does not represent 
any of the enlisted practices in Annex I, is to check whether a practice is unfair 
on the basis of one of the three small general clauses on misleading actions, mis-
leading omissions and aggressive practices, now applying a fairness assessment 
on a  case-by-case basis. 67  Eventually, if it turns out that the assessed practice 
does not represent an unfair commercial practice under the initial two steps, the 
general clause will apply as the last step and as a particular safety net directed 
to sanction any unfair commercial practice that managed to slip through the 
prohibition. 

 The established pyramidal, hierarchical structure of the mechanism, or 
 ‘ a  top-down ’  approach as Advocate General in the Opinion in  CHS Tour  refers to 
it, 68  is strict. Accordingly, Member States are always obliged to follow it and they 
are prohibited from making any modifi cations. In practice, a signifi cant part of 
the unfair commercial practices will be prohibited under some of the 31 explic-
itly listed commercial practices in Annex I to the Directive or on the basis of the 
assessment through small general clauses on misleading and aggressive advertising 
which are very broadly defi ned. Nevertheless, the general clause plays a crucially 
important role in the legal regime provided by the UCPD, by establishing and 
shaping a general duty to trade fairly. 69    

   The Maximum Harmonisation Character of the Directive  

   Signifi cance of Maximum Harmonisation  

 A powerful maximum harmonisation character of the Directive increases the 
effects that the law on unfair commercial practice has on contract law. 70  This is 
because the maximum harmonisation requirement diminishes the strength of 
national law resistance and represents a more infl uential and vigorous instrument 
for penetration into the laws of Member States. The imposition of maximum 
 harmonisation was justifi ed through the necessity to diminish as much as possible 
all divergences among the national legal systems which may represent obstacles for 
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free movement of goods and cross border trade. 71  This is also in accordance with 
the goal of strengthening the Internal Market as one of the two main goals of the 
Directive. 72  

 An exemption from the general requirement of maximum harmonisation exists 
in relation to fi nancial services and immovable property as a consequence of their 
particularities and sensitivity. 73  In these areas, Member States, as reaffi rmed by the 
ECJ, are free to establish a level of protection that is higher than the one prescribed 
by the Directive, as it is the case with the prohibition of combined offers where at 
least one of the offered components is a fi nancial service. 74   

   Reasons for Maximum Harmonisation  

 As a consequence of the maximum harmonisation requirement, Member States 
are imposed not only with a bottom level of consumer protection, but also with its 
ceiling. This means that Member States are not only limited to a proportionality 
requirement while regulating consumer protection, but with the legislation itself; 
being prohibited from providing a more advanced level of consumer protection 
than the one established by the Directive. A shift from minimum harmonisation 
to maximum harmonisation has been present in EU consumer policy over the 
last decade, and the UCPD represents one of the fi rst examples of such a shift 
as it opened the door for a broader usage of maximum harmonisation in con-
sumer contract law. 75  The Consumer Policy Strategy 2002 – 2006 initially set the 
ground for the shift to the maximum harmonisation, as part of the new common 
 European strategy of consumer policy and the goal of achieving a high common 
level of consumer protection. 76  

 The adopted maximum harmonisation character also marked the begin-
ning of a new era of consumer contract law, to be based on the maximum 
 harmonisation requirement. 77  Subsequent to the adoption of the UCPD, the 
Commission passed several pieces of European legislation on consumer contract 
law: Directive 2008/48/EC on consumer credit, Directive 2008/122/EC on time-
share and  Directive 2011/83/EU on consumer rights. 78  The shift from minimum 
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to  maximum harmonisation was exposed to serious criticism, in particular in 
the area of consumer contract law. 79  Namely, from a perspective of desirability, 
traders seem to be in favour of maximum harmonisation since it facilitates cross 
 border trade, whereas consumer groups are opposing it, arguing that it diminishes 
the level of consumer protection. 80  This is especially the case in Nordic countries 
where the development of EU consumer law based on maximum harmonisation 
results not in improving but in diminishing the level of consumer protection, 
since these countries have to reduce their traditionally advanced requirements 
imposed by national laws. 81  The case of  Ving Sverige , referred to the ECJ by a 
Swedish court, shows well the existence of this tension between the higher,  Nordic 
concept of consumer protection and the lower, European approach towards 
consumer protection. 82  

 The proffered justifi cation for the shift towards maximum harmonisation is that 
minimum harmonisation caused signifi cant divergences which represent  obstacles 
for cross border trade, and thus for the development of the Internal  Market. 83  
This is because consumers seem to be more hesitant to perform any kind of cross 
border trade since they are afraid for their level of consumer  protection, whereas 
traders are more reluctant to perform cross border trade activities due to the need 
to get familiar and to align their practices with the particularities of each legal 
system. In its Report on the application of the Directive, the Commission provides 
empirical evidence that the establishment of a unifi ed European legal framework 
in the area of unfair commercial practices has resulted in the fact that consumers 
are now more open and ready to spend more in cross border transactions. 84  The 
shift from minimum to maximum harmonisation also proves that EU consumer 
policy is not only focused on the provision of a high level of consumer protection 
throughout the European Union, but also to the establishment of a unifi ed and 
consistent system of European consumer law.   

   The Notion of Commercial Practice  

   Meaning of Commercial Practice  

 The Directive is aimed at protecting consumers from any unfair  commercial 
 practice, so it is of utmost importance to understand the meaning of the 
 European notion of a commercial practice. The UCPD itself defi nes a commercial 
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practice very broadly, as  ‘ any act, omission, course of conduct or representation, 
 commercial communication including advertising and marketing, by a trader, 
directly connected with the promotion, sale or supply of a product to  consumers ’ . 85  
The defi nition shows that the UCPD is primarily focused on protecting consum-
ers from unfair advertising and marketing, though its scope of protection clearly 
goes beyond these two categories. 

 In its case law, the Court identifi ed some of the forms of commercial practice: 

 —    Offering the chance for consumers to win a prize in games, puzzles or com-
petitions to persuade consumers to buy a certain product (for instance 
newspapers). 86   

 —   Combined offers, 87  including those kinds of combined offers where one of 
the offered components is a fi nancial service. 88   

 —   Selling at a loss, as a means of persuading consumers to make a commercial 
transaction. 89   

 —   Advertising practices such as the sale of goods to consumers on advantageous 
terms or advantageous prices form also commercial practices. 90   

 —   The notion of advertising including the use of a domain name and that 
of metatags in a website ’ s metadata, but not the registration of a domain 
name. 91     

   Relationship Between a Commercial Practice and a Contract  

 The provisions of the Directive apply to commercial practices which occur not 
only before, but also during and after a commercial transaction in relation to 
any kind of goods or services. 92  From a contract law perspective, this provision 
shows a wide scope of application of the Directive. The UCPD awards protec-
tion to  consumers not only in the phase that anticipates the conclusion of a con-
tract, but its rules will also apply in the process of contract conclusion itself and 
once a  consumer contract has been stipulated. 93  In such a manner, the Directive 
 provides the consumer with complete protection in his contractual relationship 
with a trader. 

 The Green Paper on European Union Consumer Protection, which was 
 published in 2001 and which established the grounds for development of a 
 common European law on unfair commercial practices, gave some examples of 
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what kind of practices should be included in the Directive. 94  These examples 
included commercial practices related to payment, the subject matter of the con-
tract, price estimates, execution, performance, delivery, complaint-handling and 
post-sale services. 95  The examination of the black list of Annex I shows that all 
these examples have been included in the text of the Directive. All these exam-
ples demonstrate well the existence of a close connection between a commercial 
 practice and a contract. 

 The fact that commercial practices are defi ned in a very broad manner is 
 essential for understanding the relationship between the law on unfair commercial 
practices and contract law. Indeed, the meaning and scope of a commercial prac-
tice proves the tight connection in practice between a commercial practice and a 
contract in practice, granting legal protection offered by the Directive follows all 
phases of a consumer contract, periods of its formation, conclusion, execution 
and termination.   

   Europeanisation of Contract Law  

   European versus National Contract Law  

 Within the European Union and its Member States, there are two main legisla-
tors operating in the area of contract law and a distinction is, thus, to be made 
between European contract law and national contract law. 96  This book addresses 
the impact of the UCPD on both the European contract and the national con-
tract law. European contract law is to be understood as a set of contract law rules 
adopted at the European level in diverse legislative forms, in particular in the form 
of directives, as well as being developed by the ECJ, that accordingly shall apply 
in all Member States of the European Union. The body of European contract law, 
to a large extent, consists of the rules that are exclusively applicable to consumer 
contracts, as a particular type of contract where one party is a consumer and the 
other is a trader. 97  

 National contract laws refer to the contract law rules contained, depending on 
the particularities of each legal system, in civil/contract codes/laws of the Mem-
ber States and/or developed by the case law of the national courts that are appli-
cable within the borders of a particular legal system. In the 28 Member States 
of the European Union, broadly speaking, there are 29 national contract law 
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regimes: one for each Member State with the exception of the United Kingdom 
which has two — English and Scottish contract law. 98   

   Fragmentary Character of European Contract Law  

 In the fragmented law of contract, as its stands today, a majority of contract law 
rules have been developed at the national level, though an increasing tendency 
towards the Europeanisation of contract law can be observed. 99  The area of 
 contract law affected by the process of Europeanisation is still relatively small. It 
is well described as an archipelago of small islands in the wide seas of national 
laws. 100  Even in the most affected area of contract law, consumer contract law, 
common European rules are limited only to certain sectors or characteristics of a 
contractual relationship with universally applicable rules being very scarce. 101  The 
incoherency among these rules is present as a result of different periods and the 
necessity for constant compromise as a precondition for their adoption. General 
rules on consumer contracts, such as those on the formation or execution of the 
contract, primarily originate from the national contract law sources. 

 Primarily through the provisions of the newly developed consumer contract 
law, as a particular set of rules within general contract law, EU law managed to 
slowly, and without too many hiccups, penetrate further into national  contract 
laws and shape the non-harmonised areas of contract law. In that regard, the 
ECJ has a  particularly important role to play, 102  but this had also been done 
through the process of  ‘ spontaneous harmonisation ’  103  or through the spill-over 
effects of the harmonised into non-harmonised rules. 104  However, this process 
of  Europeanisation of contract law is only of partial, inconstant and incoherent 
character.  

   Codifi cation of European Private (Contract) Law ?   

 For the adoption of any kind of general codifi cation of the entire contract or 
 private law into one piece of legislation that could be called, or at least resemble, 
a European Civil Code or a European Contract Code, there seems to be a lack 
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of political will. 105  Such resistance is also the result of the fact that in some of 
the Member States, contract law represents more than the mere law and simple 
regulation of the most important branch of private law. Contract law is a part 
of the national identity and pride of the different codifi cations, some of which 
represent living legal monuments, which may explain why Member States are 
very reluctant to get rid of them. 106  For instance, France and Germany have often/ 
frequently changed their governments and even their regimes since the adoption 
of their codes in 1804 and 1896, but their codes have survived as the living proof 
of the continuity of these nations. Furthermore, isolated from the rest of Europe 
by the English Channel, English contract law developed through the centuries 
in  accordance with the needs and realities of English society, which valued fl ex-
ibility and opposed any kind of big, general codifi cation that might endanger its 
 continuity and perfectionism, though still it was materially affected and modifi ed 
as a consequence of the process of Europeanisation. 107  

 Further to this, the impossibility of convergence of the different legal  traditions 
has also been pointed out as yet another obstacle in the unifi cation of contract law 
in Europe. 108  The same goes for the risk that such unifi cation could have a counter-
effect and act as an irritant in some of the national legal systems. 109   Concurrently, 
the existence of adequate constitutional grounds for the adoption of any kind of 
codifi cation of contract law also seems to be missing. Namely, the main legal basis 
for the adoption of a common European contract law instrument is Article 114 
TFEU, whose main objective is the strengthening of the Internal Market, but which, 
despite the attempt to use it in the widest possible number of cases, has limited 
power as shown by the ECJ in its decision in the Tobacco Advertising case, 110  which 
brought  a shadow of competence anxiety  into European harmonisation  policy. 111  
Consequently, the capacity of Article 114 TFEU to  represent an acceptable legal 
ground for a massive unifi cation of European contract law is disputable. 112   

   Projects on the Europeanisation of Contract law  

 The Commission constantly points out the divergences amongst the contract 
law regimes of the different Member States as a material obstacle for the further 
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 development of the Internal Market. It has thus used it as the main argument 
in favour of the unifi cation projects of contract law in the European Union. 113  
Under the veil of explanation that unifi cation of contract law throughout the 
European Union is a necessary prerequisite for overcoming these obstacles and for 
strengthening the Internal Market, the Commission has, as of the beginning of the 
twenty-fi rst century, invested signifi cant efforts directed towards the unifi cation 
of contract law. 

 Since 2001 and the publication of the  Communication on European Contract 
Law , 114  the Commission noticeably increased its efforts for the Europeanisation 
of contract law. 115  This Communication was followed by a more concrete  Action 
Plan on a More Coherent European Contract Law  adopted in 2003 and  European 
Contract Law and the Revision of Acquis: The Way Forward . 116  

 As a consequence of all these efforts and ambitious work, the Commission 
initiated and/or, directly or indirectly, supported several projects on European 
contract law, among which the most important outcomes are the published Prin-
ciples of European Contract Law ( ‘ PECL ’ ) 117  and the Draft Common Framework 
of Reference ( ‘ DCFR ’ ). 118  However, even though they never managed to become 
a  European Contract Code or a European Civil Code, they have remained out-
standing examples of legal scholarship, used as important reference points in the 
debates on the Europeanisation of contract law. 119   

   The Optional Instrument and its Future  

 The latest proposal of this kind made by the Commission was the publication 
of the Proposal of the Optional Instrument on a Common European Sales Law 
( ‘ the Optional Instrument ’ ), 120  which was also justifi ed on the basis of necessity 
to overcome currently existing differences in contract law among Member States 
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as barriers for cross border trade. 121  The Optional Instrument, as it stands now, 
was supposed to represent an alternative, a free choice option to national law to 
be chosen by parties. It would not repeal or modify the existing national contract 
laws, but it would exist parallel to them, as an alternative legal regime for which 
consumers would be able to opt. Such a proposal was aimed at being a less intru-
sive policy option than the one which had also initially been presented by the 
Commission as an alternative solution and which envisaged full replacement of 
national laws. 122  

 However, it was pointed out that traders might profi t from the optional charac-
ter of the proposed Optional Instrument and, as a consequence of the  consumer ’ s 
lack of information and knowledge, impose the application of the Optional 
Instrument on consumers. 123  This is one of the reasons why consumer movement 
seems to be strongly against it, claiming that it would diminish the existing level 
of consumer protection. 124  

 Surprisingly, the Optional Instrument did not incorporate in its text the rules 
on unfair commercial practices, contrary to the previously adopted approach in 
the DCFR. 125  Furthermore, the Optional Instrument seemed to be absolutely 
ignoring the existence of the common European rules on unfair commercial 
 practices introduced through the UCPD which would result in an ambiguous 
relationship between the UCPD and the Optional Instrument if the latter was 
adopted. 

 Eventually, the Optional Instrument was not adopted. The future of the entire 
European contract law today is still very unclear and uncertain. While assessing 
European contract law a while ago, McKendrick pointed out that  ‘ [t]he future 
course of the harmonisation of European contract law is diffi cult, if not impossi-
ble to predict. The likelihood is that the calls for further harmonisation of national 
contract laws will increase in future years ’ . 126  A decade later, these words still apply 
and explain well the current status of European contract law.  

   The Case of Directive 2011/83/EU on Consumer Rights  

 In regards to the harmonisation of consumer contract law, it has been noticeable 
that Member States showed less hostility towards it than that of general  contract 
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law where consumer contract law has been signifi cantly more affected by the 
process of Europeanisation than other parts of contract law. However,  Directive 
2011/83/EU on consumer rights is a good example of how Member States are 
also reluctant to approve the adoption of any kind of complex contract law 
 instrument in the area of consumer law. 127  The adopted Directive bares hardly any 
 resemblance to the much more ambitious Commission ’ s Proposal for the adop-
tion of a  Directive on consumer rights published in October 2008, proving that 
any substantial reform of consumer contract law is virtually impossible. 128  

 Furthermore, the new Directive on consumer rights was initially intended to 
represent a kind of codifi cation of the entire EU consumer law, imagined as an 
ambitious project aimed to include provisions of eight existing directives from 
consumer  acquis . 129  Eventually, it ended up repealing only two directives,  Directive 
85/577/EEC on doorstep selling contracts 130  and Directive 97/7/EC on distance 
selling contracts 131  and just slightly modifying and amending an  additional 
two, Directive 99/44/EC on consumer sales 132  and Directive 93/13/EC on unfair 
contract terms. 133  The example of Directive 2011/83/EU shows the rather lim-
ited potential of the Europeanisation of contract law, even in case of consumer 
 contract law.   

   The Role of Article 3(2) UCPD  

 The lack of consensus and reluctance of the Member States towards any  massive 
harmonisation of contract law, even in the area of consumer contract law, also 
explains why Article 3(2) UCPD was introduced, explicitly stating that the  Directive 
is  ‘ without prejudice to contract law and, in particular, to the rules on the validity, 
formation or effect of a contract ’ . It was suggested that this provision should not 
be read in the sense that it prohibits any infl uence of the UCPD on  contract law, 
but rather as pointing out that the Directive does not establish an obligation to 
make any kind of modifi cation to contract law. 134  In such a  manner this provision 
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expresses sensitivity to national legal traditions rather than intervening in national 
contract laws. 135  However, in practice, the impact of this  provision is described as 
being  far from clear . 136  

 In spite of the fact that it is aimed to exclusively regulate the area of unfair 
 commercial practices, Member States were aware of the possible impact of the 
Directive on contract law. Article 3(2) UCPD was inserted as a check point to 
prohibit any direct infl uence that the UCPD may have on the national contract 
law, resulting in the artifi cial separation of the two sets of rules. However, this 
 provision only provides a limited safeguard since, by using different ways and 
using bypasses to avoid this check point, Directive 2005/29/EC has materially 
shaped and  Europeanised consumer contract law.   
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