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  1 

 The Cape Town Convention 
and the Concept of the 
International Interest       

   I. INTRODUCTION  

   A. The Need for Credit  

 CREDIT HAS BEEN described as the oil of a market economy, 1  
something on which an enterprise ’ s lifecycle depends. 2  Regardless 
of whether the enterprise in question is a small business or a large 

 aircraft manufacturer, it will need to invest funds in hiring staff, renting 
premises, acquiring equipment and other costs of running the business 
before receiving any benefi ts of the trade. To make ends meet between the 
outlay of funds and the receipt of profi t, the enterprise will often need to 
rely on the creditor to provide funding. However, the debtor ’ s fi nancial cir-
cumstances may change, and even highly reputed enterprises may be struck 
by insolvency. 

 When the debtor is faced with fi nancial diffi culties, the creditor may learn 
that the assets of the troubled enterprise are not suffi cient to satisfy the 
claims of its creditors. The debtor ’ s employees may demand their wages, 
rent for the premises and the equipment may need to be paid, the debtor ’ s 
trade creditors may demand payment for materials supplied, and some of 
the creditors may have even obtained a court order for the repayment. The 
prospects of repayment can be even bleaker if some of the debtor ’ s key 
assets have been moved and are now in a different country under a dif-
ferent legal system. In some cases, the circumstances may have changed 
so much that the property is no longer even located on Earth at all. For 
instance, a creditor fi nancing the construction of a satellite, may learn that 
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 3          S   Davis   ,  ‘  Unifying the Final Frontier :  Space Industry Financing Reform  ’  ( 2001 )  106      Com 
LJ    455, 459    ;       P   Larsen    and    J   Heilbock   ,  ‘  UNIDROIT Project on Security Interests :  How the 
Project Affects Space Objects  ’  ( 1998 – 99 )  64      J Air L Com    703    .  

 4    For an explanation of the  pari passu  principle, see      R   Calnan   ,   Proprietary Rights and 
 Insolvency  ,  2nd edn  (  Oxford  ,  OUP   2016 )   Part 1;       D   Cunningham    and    T   Werlen   ,  ‘  Cross-Border 
Insolvencies in Search of a Global Remedy  ’  ( 1996 )  15      Int ’ l Fin LR    51, 52    . For the manifesta-
tion of the  pari passu  principle under English law, see s 107 of the Insolvency Act 1986, r 4.218 
of the Insolvency Rules 1986.  

 5         G   McCormack   ,   Secured Credit under English and American Law   (  Cambridge  ,  CUP  
 2004 )  11   .  

 6    McKendrick (n 2) 623 – 24.  
 7    This principle is not without exceptions. For a brief overview of various legal systems 

allowing preferential creditors priority over secured creditors, see P Wood,  The Law and 
 Practice of International Finance Series, Volume 2: Comparative Law of Security Interests and 
Title Finance , 2nd edn  (London, Sweet  &  Maxwell 2007)  231 – 33.  

 8         H   Beale   ,    M   Bridge   ,    L   Gullifer    and    E   Lomnicka   ,   The Law of Security and Title-Based 
Financing  ,  2nd edn  (  Oxford  ,  OUP   2012 )  7   .  

 9    See      L   Gullifer    (ed),   Goode on Legal Problems of Credit and Security  ,  5th edn  (  London  , 
 Sweet  &  Maxwell   2013 )  1 – 2   .  

 10    As, for instance, was the case in  In re Panama, New Zealand and Australian Royal Mail 
Company  (1869 – 70) LR 5 Ch App 318, 319, where the company was able to grant its under-
taking worth more than  £ 600,000 as a security for two loans totalling  £ 150,000.  

the object will be diffi cult if not impossible to seize on the debtor ’ s default 
or insolvency once it has been successfully launched into outer space. 3  

 How is a creditor to ensure that it can obtain the repayment of the bor-
rowed funds and the agreed interest ?  According to a principle of insolvency 
law well known to many legal systems, the debtor ’ s assets should be distrib-
uted between the creditors on an equal or a  pari passu  basis. 4  In effect, the 
creditors should share the assets of the insolvent debtor in proportion to 
their pre-insolvency entitlements. 5  If the value of the debtor ’ s assets is less 
than that of its liabilities, some creditors may receive less than expected or 
nothing at all. 

 Security interests are taken by the creditors precisely to avoid the conse-
quences of the  pari passu  principle. 6  By taking a security interest in the debt-
or ’ s property, a secured creditor can ensure that in the case of the debtor ’ s 
default or insolvency, it can apply this property to the discharge of the debt 
prior to the distribution of the remaining assets between the debtor ’ s unse-
cured and junior secured creditors. 7  Effectively, the insolvent debtor ’ s estate 
available for equal distribution between its creditors is said to be comprised 
of whatever remains after the secured creditors have enforced their claims. 8  
Another reason for taking a security interest is to ensure that the secured 
obligation is performed. In many cases, the value of the object used as a 
security or  ‘ collateral ’  for the performance of an obligation is signifi cantly 
larger than the amount of the debt. 9  Because a secured creditor can enforce 
its security on the debtor ’ s default, the debtor may prefer to repay the debt 
rather than lose the collateral. 10  Finally, from the debtor ’ s perspective, 
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 11    Gullifer (n 9) 2.  
 12    Beale, Bridge, Gullifer and Lomnicka (n 8) 249.  
 13    See     Celestial Aviation Trading 71 Ltd v Paramount Airways Private Ltd   [ 2010 ]  EWHC 

185    (Comm), [2010] 1 CLC 165;     On Demand Information plc v Michael Gerson (Finance) 
Ltd plc   [ 2000 ]  4 All ER 734 , 737  .  

 14    Gullifer (n 9) 3 – 4.  
 15     Ibid  5.  

an ability to grant a security interest in an object held by the debtor may 
present the possibility of obtaining fi nance which would otherwise be una-
vailable to it or only able to be procured at a great price. 11  

 Performance of an obligation can be also secured by utilising various 
forms of transactions involving the retention or reservation of the creditor ’ s 
interest in the object until certain conditions are satisfi ed. These transactions 
can be structured in many ways. A conditional sale contract, whereby the 
seller transfers possession of the goods to the buyer but retains title in them 
until the purchase price is paid, is one example. Should the buyer default, 
the seller can exercise its rights as the owner. This way, the seller ’ s retained 
title serves the same function as a security interest. 12  A lease, involving the 
retention of title and transfer of possession of the object in return for the 
rentals, is another example. A lease can take the form of an  ‘ operating ’  
lease, whereby the goods are hired out to different lessees for short peri-
ods of time and a  ‘ fi nance ’  lease, whereby the lessor hires the object out 
for the duration of its economic life and receives by way of the rentals its 
expenses in acquiring the object and the profi t. Since the lessee under the 
fi nance lease enjoys the possession and use of the object for the duration of 
its useful life, the lessor ’ s retained title performs the same function as that 
of the security interest, in that it ensures that the lessee ’ s obligations under 
the lease are fulfi lled. 13  Due to this functional similarity, some jurisdictions 
treat these retention of title (RoT) devices as forms of security interests and 
others, while refusing to recognise them as such, often refer to them as  quasi  
 security interests. 14  

 Security interests can be  real , that is proprietary, or  personal , whereby the 
performance of the debtor ’ s obligation is supported by the personal under-
taking of the debtor itself or, more frequently, by a third party. The latter 
can take the form of a suretyship guarantee, a demand guarantee or a grant 
of a negotiable instrument as a security of performance. 15  Security interests 
can be taken over tangible and intangible objects, and existing and future 
assets, and take possessory (that is, requiring the transfer of possession of 
the collateral to the creditor) forms or non-possessory forms which do not 
depend on the transfer of possession. This book focuses on  real  security 
interests in tangible and existing objects held by the debtor, such as aircraft, 
railway and space objects.  
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 16    Wood (n 7) 18 – 19.  
 17    See       G   Ferrarini   ,  ‘  Foreign Law Mortgages, Hypotheques and Charges in Italy  ’  ( 1991 )  6   

   JIBL    191, 192    ;       H   Waasgren   ,  ‘  Rights of Financiers in Aircraft: a Finnish Perspective on the 
2001 Cape Town Instruments  ’  ( 2004 )  9      Unif LR    557, 562    .  

 18          R   Goode   ,  ‘  Security in Cross-Border Transactions  ’  ( 1998 )  33      Tex Int ’ l LJ    47, 48    ;       G   Kajtar   , 
 ‘  Hungary — Foreign Investment :  Security for the Interests of Foreign Lenders  ’  ( 1993 )  8      JIBL   
 162, 163    .  

   B. A Brief Introduction to the Cape Town Convention  

 This book focuses on the security interests that can be created as interna-
tional interests under the UNIDROIT Convention on International  Interests 
in Mobile Equipment ( ‘ the Convention ’ ). The Convention provides a uni-
form legal regime for the creation, perfection, priority and enforcement 
of the international interests in objects such as aircraft, railway and space 
objects. The fi nancing and leasing of these types of equipment, which can be 
accomplished by means of a secured loan, a conditional sale or a lease, can 
be a risky and highly unstable investment. Their nature is such that they are 
likely to constantly physically cross national borders, rendering a creditor ’ s 
interest in them unprotected. 

 The advantages of a validly created and perfected security interest 
granted to a secured creditor in one legal system can be subverted if it has 
to be enforced in a different legal system. Among the problems which the 
secured creditor may encounter are, for instance, varied attitudes towards 
security interests in different jurisdictions. Some jurisdictions are sup-
portive of secured creditors ’  rights, in that they recognise non-possessory 
security interests created with little formality and protected with readily 
available and adequate remedies that, in many cases, can be exercised 
extra-judicially; however, other jurisdictions can be more restrictive. 16  In 
addition, although some jurisdictions recognise foreign security interests, 
provided that they are similar to the ones existent in the country of enforce-
ment and in line with that country ’ s formal requirements, some jurisdic-
tions do not recognise foreign security interests. 17  Some forms of security 
interests may be unfamiliar to a jurisdiction where a secured creditor hopes 
to enforce it. The concern of the secured creditor in this case will be that its 
security will not receive the same treatment as it would have received in the 
country of origin. 18  Furthermore, the high mobility of aircraft and railway 
objects and the fact that space assets, such as satellites, are often intended 
to be launched into space, mean that the confl ict of laws rules pointing 
to, for example, the law of the object ’ s location ( lex rei sitae)  to govern 
the interests of a secured creditor, conditional seller and lessor in these 
objects are not well suited. Reliance on the confl ict of laws rules also means 
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 19         R   Goode   ,   Offi cial Commentary to the Convention on International Interests in Mobile 
Equipment and Protocol Thereto on Matters Specifi c to Aircraft Equipment  ,  3rd edn  (  Rome  , 
 UNIDROIT   2013 )  14 – 15   ;       G   Mauri    and    B   Itterbeek   ,  ‘  The Cape Town Convention on Inter-
national Interests in Mobile Equipment and its Protocol on Matters Specifi c To Aircraft 
 Equipment :  A Belgian Perspective  ’  ( 2004 )  9      Unif L Rev    547, 550    .  

 20          R   Goode   ,  ‘  International Interests in Mobile Equipment :  A Transnational Juridical 
 Concept  ’  ( 2003 )  15      Bond L Rev    9, 10    .  

 21    See the Convention ’ s Preamble.  
 22    Art 2 CTC. See       L   Weber    and    S   Espinola   ,  ‘  The Development of a New Convention 

 Relating to International Interests in Mobile Equipment, in Particular Aircraft Equipment: 
a Joint ICAO-UNIDROIT Project  ’  ( 1999 )  4      Unif L Rev    463, 463 – 65    .  

 23    Art 16 CTC.       R   Cuming   ,  ‘  Considerations in the Design of an International Registry for 
Interests in Mobile Equipment  ’  ( 1999 )  4      Unif L Rev    275, 276 – 79    .  

 24    See  chapter three .  
 25    For the history and purposes of the UNIDROIT, see   http://www.unidroit.org/

about-unidroit/overview  .  
 26    See generally   www.icao.int/about-icao/Pages/default.aspx  .  

dependence on different jurisdictions with varying attitudes to security and 
RoT transactions. 19  

 The lack of the international uniform substantive rules governing credi-
tors ’  rights in such types of equipment as aircraft, railway and space 
objects has in the past generated uncertainty and affected the availability 
of fi nancing, which is particularly signifi cant given the high cost of these 
objects. 20  The main purpose of the Convention, which is supported by three 
 equipment-specifi c Protocols, is to provide the much needed uniform legal 
regime for the creation, registration and protection of the interests of a 
secured creditor, conditional seller and lessor held in these types of objects. 21  
One of the Convention ’ s unique features is that it provides for the creation 
of an autonomous international interest in these types of equipment, which 
does not depend on any domestic law. 22  Another important creation of the 
Convention is an electronic asset-based International Registry (IR), where 
creditors can register their interests held in aircraft objects. 23  The interna-
tional registries for the registration of interests in railway objects and space 
assets are expected to follow in due course. The creditor ’ s international 
interest is supported by an elaborate system of remedies exercisable in the 
case of the debtor ’ s default or insolvency. 24  These features of the Conven-
tion and the Protocols are aimed at promoting predictability and transpar-
ency in the fi nancing of mobile equipment, which should reduce the risks 
and costs of borrowing to the benefi t of all stakeholders. 

 The Convention and Aircraft Protocol were concluded at the Diplomatic 
Conference held in Cape Town in October – November 2001 under the 
auspices of the International Institute for the Unifi cation of Private Law 
(UNIDROIT) 25  and the International Civil Aviation Organization (ICAO). 26  
The Cape Town Convention (CTC or  ‘ the Convention ’ ) and Aircraft Pro-
tocol came into force on 1 March 2006, when the number of ratifi cations 
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 27    Art XXVIII of the Aircraft Protocol.  
 28    See generally      R   Goode   ,   Offi cial Commentary to the Convention on International Inter-

ests in Mobile Equipment and Luxembourg Protocol Thereto on Matters Specifi c to Railway 
Rolling Stock ,  (  Rome  ,  UNIDROIT   2008 )  .  

 29    See generally      R   Goode   ,   Offi cial Commentary to the Convention on International Inter-
ests in Mobile Equipment and Protocol Thereto on Matters Specifi c to Space Assets   (  Rome  , 
 UNIDROIT   2013 )  .  

 30    Art XXIII of the Luxembourg Protocol and Art XXXVIII of the Space Protocol, drafted in 
similar terms, provide that the Protocols enter into force on the fi rst day of the month follow-
ing the expiration of three months after the date of the deposit of the forth (in the case of the 
 Luxembourg Protocol) and the tenth (in the case of the Space Protocol) instrument of ratifi ca-
tion, acceptance, approval or accession. Both Protocols provide that they will not enter into 
force until the date when the IR in relation to these objects is fully operational.  

 31    Art 51 CTC.  
 32    See generally   http://www.unidroit.org/work-in-progress/mac-protocol  .  
 33         R   Goode   ,    H   Kronke    and    E   McKendrick   ,   Transnational Commercial Law: Text, Cases 

and Materials  ,  2nd edn  (  Oxford  ,  OUP   2015 )  394   .  
 34    See generally   www.iata.org/about/pages/index.aspx  .  

reached eight as required by the Protocol. 27  The Rail Protocol was concluded 
in Luxembourg on 23 February 2007 28  and the Space Protocol was adopted 
at a Diplomatic Conference in Berlin in March 2012. 29  The Luxembourg 
and the Space Protocols are not yet in force. 30  The Convention establishes 
a set of rules to be utilised if it is considered useful and feasible to extend 
its application to the objects not currently covered by it, provided that such 
objects are uniquely identifi able. 31  Presently, extensive work is being under-
taken by UNIDROIT on the development of a fourth Protocol, relating to 
agricultural, construction and mining equipment ( ‘ the MAC Protocol ’ ). 32  

 The idea that a uniform legal regime for the creation and protection of 
security interests in mobile equipment should be established was fi rst advo-
cated by Mr TB Smith QC, a Canadian member of the Governing  Council 
of UNIDROIT presiding over the Diplomatic Conference in Ottawa in 
1988. 33  The desirability and feasibility of the project was further confi rmed 
by the positive responses to a questionnaire prepared by Professor Ronald 
Cuming. Great care was taken not only in the drafting of the substantive 
provisions of the Convention and the Protocols, but also in ensuring that all 
interest groups were involved in their development. The exploratory work-
ing groups and several specialist groups set up to examine specifi c issues 
(such as the Aircraft Working Group (AWG), the Registration Working 
Group, the Insolvency Working Group and the Public International Working 
Group) consisted of a mixture of academic and practising lawyers from dif-
ferent legal systems, representatives of the relevant business organisations 
and, in the case of the Aircraft Protocol, participants from organisations 
such as ICAO and the International Air Transport Association (IATA). 34  The 
consistent and close cooperation of various interest groups in preparing the 
Convention and the Protocols was vital in ensuring that the resulting docu-
ments refl ected the needs and gained support of the industries concerned.  
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 35    Art 2(2) CTC.  
 36    Art 2(3) CTC.  
 37    Art 51 CTC. For a draft MAC Protocol, see   http://www.unidroit.org/english/ 

documents/2017/study72k/cge01/s-72k-cge01-02corr-e.pdf   (last visited December 2017).  
 38    Art 7 CTC.  
 39          R   Goode   ,  ‘  The International Interest as an Autonomous Property Interest  ’  ( 2004 )  1   

   ERPL    18, 24    .  
 40    Art 3(1) CTC.  

   C. Main Features of the Convention  

   i. Applicability  

 The Convention will apply if the following requirements are met. First, the 
parties must conclude a security agreement, a title reservation or a  leasing 
agreement. 35  Secondly, the agreement must relate to uniquely identifi able 
mobile equipment, currently comprising: (a) an airframe, an aircraft engine 
or a helicopter; (b) railway rolling stock; and (c) space assets. 36  Once the 
new MAC Protocol is adopted, the types of agricultural, construction and 
mining equipment, covered by the Protocol will be added to this list. 37  
Thirdly, the agreement must be constituted in accordance with the CTC ’ s 
formal requirements. The agreement must: be in writing; relate to an object 
of which the chargor, conditional seller or lessor has power to dispose; 
enable the object to be identifi ed in conformity with the Protocol; and, in the 
case of the security agreement, enable the secured obligations to be deter-
mined, but without the need to indicate the sum secured. 38  

 Of these four formalities, the requirement of power to dispose may give 
rise to some important questions, which will be considered later in this 
book. The Convention does not explain the circumstances in which the 
power to dispose arises. It seems clear that the power to dispose includes 
the right to dispose, that is, where the chargor, conditional seller and les-
sor are the owners of the object or have the owner ’ s authority to deal with 
it. But the power to dispose is wider than the right to dispose and covers 
other situations where a non-owner chargor, conditional seller or lessor can 
deal with the object in a way that will bind the true owner, even if the latter 
did not authorise the disposition. 39  The fact that the Convention does not 
explain the meaning of the requirement of power to dispose is regrettable 
because it brings uncertainty in relation to this signifi cant issue. Unless this 
requirement is met, a valid international interest cannot be created. Another 
diffi culty with this requirement is that it can be wrongly applied in deter-
mining priority disputes among competing interests. This book will examine 
the Convention ’ s rules on priority and registration to help identify the cir-
cumstances in which the power to dispose may arise. 

 Finally, the Convention will only apply if its requirement relating to the 
connecting factor, namely the location of the debtor, is met. 40  The debtor 
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 41    The main purpose of providing various alternative ways of establishing the connecting 
factor is to widen the applicability of the Convention.  

 42    Art 4 CTC.  
 43    Art IV(1) of the Aircraft Protocol.  
 44    Art I (h), (p) of the Aircraft Protocol. The Convention on International Civil Aviation 

( ‘ the Chicago Convention ’ ) is a public law treaty designed to promote safe and secure fl ights, 
whereas the CTC is a private law treaty and its main objective is to facilitate fi nancing and 
leasing of aircraft, railway and space objects. The CTC should not be, generally, interpreted by 
reference to the Chicago Convention.  

 45          R   Goode   ,  ‘  The Preliminary Draft UNIDROIT Convention on International Interests in 
Mobile Equipment  ’  ( 1999 )  4      Unif L Rev    265, 269 – 71    .  

must be situated in a Contracting State at the time of the conclusion of the 
international interest agreement. There are several alternative ways to deter-
mine whether the debtor is located in a Contracting State. 41  If the debtor is 
incorporated or formed, or has a registered offi ce or statutory seat, a centre 
of administration, a place of business or habitual residence in a Contract-
ing State where it is located at the time of the conclusion of the agreement, 
the requirement of the connecting factor is satisfi ed. 42  The Aircraft Pro-
tocol provides the alternative connecting factor in relation to a helicopter 
or an airframe pertaining to an aircraft. 43  In the case of these objects, the 
Convention will also apply if the helicopter or the airframe is registered in 
a national aircraft register of the State of Registry. The State of Registry 
means the State of the national register in which the aircraft is registered and 
the State of location of the common mark registering authority which main-
tains the aircraft register in accordance with Article 77 of the Convention 
on International Civil Aviation 1944. 44  The alternative connecting factor 
cannot apply to the aircraft engines because there are, generally, no national 
registries in relation to these objects.  

   ii. The Two-Instrument Approach  

 In the early stages of the project, it was expected that the Convention would 
consist of a single document relating to all types of mobile equipment which 
it intended to cover. However, it soon became clear that the traditional route 
of international treaty making might not be the best one for the CTC. 45  
The AWG was well ahead of the rail and space groups. If the Convention ’ s 
drafters had been required to wait until all the equipment groups completed 
their work, the project ’ s progress would have been considerably delayed. 
To resolve the matter, the AWG and IATA proposed a novel solution, under 
which the Convention would only govern the issues relating equally to all 
types of equipment. It would then be complemented by the Protocols, which 
would deal with issues specifi c to a particular type of equipment. The nov-
elty of this proposal was the idea that the Protocol would prevail over the 
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 46          C   Chinkin    and    C   Kessedjian   ,  ‘  The Legal Relationship between the Proposed UNIDROIT 
Convention and its Equipment Specifi c Protocols  ’  ( 1999 )  4      Unif L Rev    323, 323 – 25    .  

 47    Goode, Kronke and McKendrick (n 33) 402 – 06.  
 48     Ibid  402 – 06.  
 49    The Convention does not govern outright sale of objects. However, the Aircraft  Protocol 

makes an exception for an outright sale and a prospective sale (which do not constitute inter-
national interests) of the aircraft objects, which can be registered in the IR. See Arts III, V of 
the Aircraft Protocol. Similarly, Art IV of the Space Protocol extends the application of this 
Protocol to an outright sale and a prospective sale. The Luxembourg Protocol takes a different 
approach and only permits registration of a notice of sale (but not the prospective sale) for 
information purposes, so that the holder of such an interest cannot benefi t from the CTC ’ s 
priority rules. See Art XVII of the Luxembourg Protocol.  

Convention in the case of an inconsistency between the two instruments. 46  
Another alternative was to have a set of stand-alone Conventions relating 
to each type of equipment. It was soon realised that this would multiply 
the work, as each time the drafters would have to reconsider and evaluate 
the provisions of the original Convention. More importantly, this approach 
could undermine the CTC ’ s integrity and uniform application. 

 In contrast, the novel solution of the base Convention, supplemented by 
the equipment-specifi c Protocols, had several advantages and was ultimately 
adopted at the Diplomatic Conference. It allowed each equipment-specifi c 
working group to proceed at its own speed. 47  Leaving the issues relating to 
various types of equipment to the Protocols also meant that the CTC ’ s text 
could be kept as simple as possible. At the same time, the Protocols could 
be drafted in a way which would better refl ect the nature of the equipment 
and the needs of the industry concerned. 48  Finally, the separation of the 
base Convention and the Protocols allowed Contracting States to choose 
which Protocol to ratify and that, in turn, helped secure a greater number 
of ratifi cations.  

   iii. The International Interest  

 The Convention is mostly concerned with three types of fi nancing of mobile 
equipment, namely a secured loan, a conditional sale and a lease. 49  Some 
jurisdictions, such as the United States, Canada and New Zealand, charac-
terise conditional sale and some leases as security interests. Other jurisdic-
tions distinguish between the  ‘ true ’  security interests on the one hand, and 
conditional sale and leases on the other hand, and subject them to differ-
ent legal regimes. Reaching an agreement on the uniform approach to the 
 characterisation of the CTC ’ s interests was impracticable and it was decided 
that this issue should be left to the applicable domestic law. But a solution 
that would refl ect the differences between a security interest, conditional 
sale and a lease and still treat them in a similar manner was needed under 
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 50    Art 2 CTC. Goode (n 19) 266 – 68.  
 51    Art 2(2) CTC.  
 52    Arts 8, 9, 10 CTC.  
 53    Art 2(4) CTC.  
 54    Art 1(q), (ii), (ll) CTC.  
 55    Goode (n 19) 267.  
 56    See  chapter one .  
 57    As prescribed by Art 2(4) CTC.  

the Convention. This gave rise to the creation of the truly unique concept of 
the  ‘ international interest ’ . 50  

 An international interest can take the form of a security interest, title res-
ervation or lease. 51  All three types of international interests are subjected to 
the same rules regarding creation, registration and priority. The distinction 
between them becomes important when the creditor needs to exercise its 
remedies, because this is the moment when the nature of its title in the object 
becomes relevant. This is why the CTC provides for separate remedial rules 
for the secured creditor and the conditional seller and lessor. 52  

 The Convention delegates the issue of the interest ’ s characterisation to 
the applicable law. 53  At the same time, it provides defi nitions of security 
agreement, title reservation agreement and leasing agreement. 54  The mean-
ing of these terms under the Convention and the applicable law may not 
always coincide, which raises an important issue of the relationship between 
the two routes of defi ning these interests and the types of transactions that 
fall into the Convention ’ s scope. The Offi cial Commentary (OC) advances 
the view that the Convention ’ s defi nitions should be used for the  ‘ initial ’  
 characterisation of an interest to decide whether the transaction falls into its 
scope. Provided that this issue is resolved positively, the applicable domestic 
law should then be used to characterise the transaction again. 55  However, 
it is suggested that this two-stage exercise can create dissonance between 
the characterisations under two different legal regimes. Under the OC ’ s 
approach, it is not clear whether the transaction would fall within the Con-
vention ’ s scope and, if so, how broad or specifi c should the characterisation 
be under the applicable law. 

 This book examines these issues and suggests a different explanation of 
the relationship between the Convention and the applicable domestic law 
in relation to the characterisation of interests. 56  It will be argued that to 
determine whether the transaction falls within the Convention ’ s scope, the 
agreement should be characterised by the applicable domestic law. 57  Once 
this issue is established, the interest arising out of this agreement is sub-
jected to the CTC ’ s legal regime and its defi nitions. Under this approach, 
the transaction is only characterised once, so there is no danger of it being 
re-characterised later. It can also bring predictability to the creditor in rela-
tion to its remedies. The role of the applicable law should cease after the 
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creditor ’ s interest is characterised. For example, an interest characterised by 
the applicable law as that of the conditional seller cannot avoid the require-
ment of the registration in the IR to attain the CTC ’ s priority even if the 
registration would not be required under the domestic law.  

   iv. The International Registry  

 Another unique feature of the Convention is that it establishes an electronic 
asset-based notice-fi ling International Registry (IR) for the registration of 
registrable interests in mobile equipment. 58  At present, only the aircraft IR, 
which is situated in Dublin, is in operation. Registration allows a regis-
trant to give notice of the international interest ’ s existence to third parties, 
secure its priority among competing interest holders and ensure that the 
registered interest is effective in the case of the debtor ’ s insolvency. The reg-
istrations and searches must be made against the object and not the name 
of the debtor. For this reason, the objects should be uniquely identifi able. 
Consequently, international interests in future or after acquired property 
cannot be registered in the IR. This raises an interesting question whether 
it is possible to create and register a fl oating security interest in the aircraft 
and other objects under the Convention, an issue considered in this book. 59  

 The IR is extensively used by aircraft manufacturers, fi nanciers and 
other stakeholders, with the number of registrations exceeding 100,000 in 
2014. 60  The fact that it is electronic and operational 24 hours 7 days a week 
means that it can be accessed globally, a factor of great signifi cance in cross-
border transactions. The IR is regulated by the Convention, the Aircraft 
Protocol and the Regulations and Procedures. The latter two documents lay 
down the rules for the IR ’ s practical operation and can be revised when the 
need arises. This innovative approach enables constant development and 
further improvement of the IR to refl ect the needs of its user community. 
For instance, when the IR was fi rst established, the interests held in several 
aircraft objects, such an airframe and the engines pertaining to it, had to be 
registered in separate registration sessions. This practice was repetitive and 
wasteful of time and resources. As soon as it became technologically possi-
ble, the IR developed a new facility,  ‘ multiple object registration ’ , allowing a 
registering party to group several objects and register interests held in them 
in a single registration session. Similarly, the Regulations have recently been 
revised to implement a new facility, the  ‘ closing room ’ , enabling several 
fi nanciers to assemble the information required for multiple registrations 
relating to one or several aircraft objects, collect consents and negotiate the 
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chronological order of the registrations before this information is released 
into the IR so as to become searchable. 61  The main features and the process 
of the registration in the IR as well as some challenges presented by its elec-
tronic nature and the fi rst cases emerging from its operation are examined 
in this book.  

   v. Remedies  

 A registered international interest which cannot be enforced will not be of 
great value to its holder. To ensure that the international interest can be 
protected, the Convention establishes remedial rules exercisable in the case 
of the debtor ’ s default or insolvency. 62  Since the conditional seller and les-
sor are often considered as owners of the object, the Convention distin-
guishes between the remedies available to them and those exercisable by the 
secured creditor. 63  On the debtor ’ s default, the secured creditor can enforce 
its international interest by taking possession or control, selling, or leasing 
the object. 64  The secured creditor can also collect or receive any income or 
profi ts arising from the management or use of the object to obtain repay-
ment of the debt. 65  In addition, if at any time after default, the debtor and 
other interested persons agree, the ownership (or any other interest held by 
the debtor) of the object covered by the security agreement can be vested 
in the secured creditor in or towards the satisfaction of the debt. 66  In contrast, 
the remedies of the conditional seller and lessor are confi ned to the power to 
terminate the agreement and repossess or take control of the object. 67  

 The Convention also provides for the remedy of  ‘ speedy relief ’  pending 
fi nal determination of the claim, inspired by the remedy of interim relief 
known to many domestic legal systems. 68  The Convention ’ s speedy relief is 
viewed by some commentators as the form of an advance enforcement of 
default remedies. 69  This book explores the nature of the remedy of speedy 
relief and argues that it cannot be equated with the advance enforcement 
of default remedies. Although speedy relief is akin to the remedy of interim 
relief, it has its own unique features and, being the CTC ’ s creature, must be 
interpreted according to its principles and policies. 70  
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 In addition to the CTC ’ s remedies, the Protocols also provide for equip-
ment-specifi c remedies. For instance, the Aircraft Protocol provides for the 
remedies of de-registration and export and physical transfer of the object 
to another jurisdiction. These remedies should enable the creditor to cancel 
the aircraft ’ s current registration in a national registry and re-register the 
aircraft in a different jurisdiction which may be more favourable to the 
protection of its interests. The remedy of de-registration has been recently 
enforced in a decision of the High Court of New Delhi. 71  The Luxembourg 
Protocol also provides that in the case of the debtor ’ s default, the creditor 
may physically transfer a railway object from the territory in which it is 
situated, to another country. 72  However, the Convention recognises that the 
repossession of railway rolling stock may cause disruption to the carriage 
of passengers and freight. For this reason, the exercise of this remedy is 
subject to the public service exemption. 73  If the railway object is habitually 
used to provide a service of public importance, it cannot be repossessed by 
the creditor. One issue considered in this book in the light of this exception 
is whether the creditor ’ s interest is adequately protected and whether it can 
still obtain repayment of the debt. Similar issues arose in the drafting of the 
Space Protocol, as space assets often play a central role in delivering services 
of public importance. 74  This resulted in the imposition of the limitations on 
the creditor ’ s exercise of the remedies in respect of the space assets providing 
public service. 75  

 The Convention offers an elaborate remedial scheme exercisable in and 
out of the debtor ’ s insolvency and this book assesses its effectiveness. It 
examines the concept of a default, amounting under the Convention to such 
 ‘ a default which substantially deprives the creditor of what it is entitled 
to expect under the agreement ’ . 76  The Convention does not explain what 
amounts to the creditor ’ s expectation under the agreement and its substan-
tial deprivation. This book explores what factors are relevant when consid-
ering these issues. Further, the remedies must be exercised in a commercially 
reasonable manner, but the meaning of this requirement and the conse-
quences of a failure to comply with it are not specifi ed in the  Convention. 
The scope of application, the meaning and general considerations relating 
to the requirement of commercial reasonableness in the context of specifi c 
remedies are extensively examined in  chapter six .  
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 78    Art 54(1) CTC.  
 79    Arts 13, 43, 55 CTC.  

   vi. System of Declarations  

 Another important feature of the Convention and its Protocols is their elab-
orate system of declarations. 77  There are opt-in declarations which must 
be made if a particular provision is to have effect in a Contracting State. 
For example, the Convention does not normally apply to pre-existing rights 
or interests (PERI), which remain subject to the priority rules under the 
applicable law. However, a Contracting State can make a declaration under 
Article 60, indicating that the priority rules of the Convention will apply to 
PERI if certain conditions are met. 

 If a Contracting State wishes to exclude the application of certain provi-
sions of the Convention, it can make an opt-out declaration. For instance, 
some jurisdictions do not allow an extra-judicial exercise of remedies. An 
opt-out declaration under Article 54(2) could preclude the creditor from 
exercising remedies under the Convention without resorting to a court. One 
of the remedies exercisable by a chargee on the debtor ’ s default is the right 
to grant a lease of the object. This remedy is available subject to a declara-
tion of a Contracting State, precluding the grant of a lease of the object 
while it is located on or controlled from its territory. 78  A Contracting State 
may also make a declaration, excluding the Convention ’ s provisions dealing 
with relief pending fi nal determination and issues of jurisdiction. 79  

 Some declarations are mandatory and must be made by a Contracting 
State to enable it become a party to the Convention. Examples of these types 
of declarations can be found in Article 48(2), regarding matters within the 
exclusive competence of the regional economic integration organisation and 
Article 54(2), on whether the remedies which, under the Convention do not 
require application to a court, may be exercised only with the leave of court. 
There are also declarations which can be made by a Contracting State in 
relation to matters of its own law. A declaration relating to non-registrable 
non-consensual rights or interests (NCRIs) under Article 39 falls into this 
category. A Contracting State depositing such a declaration may indicate 
that certain NCRI which, under that State ’ s law, do not require registration 
and prevail over an interest which is equivalent to the international interest, 
should be treated in priority to registered international interests under the 
Convention. 

 Finally, there are declarations which may be made under the Protocols. 
The Aircraft Protocol provides for two alternative sets of rules ( Alternative A 
and Alternative B) in relation to the creditor ’ s right of repossession  exercisable 
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in the case of the debtor ’ s insolvency. 80  The Luxembourg  Protocol adds a 
third alternative, Alternative C, to these options. 81  The Contracting State 
can declare which of the alternatives it chooses to apply on the occurrence 
of an insolvency related event or in the case of the debtor ’ s insolvency. If 
none of the options is chosen, the domestic insolvency rules will continue 
to apply. The complex system of declarations under the Convention and the 
Protocols may be criticised as undermining their uniform application. At the 
same time, the strength of this regime is that it allows Contracting States to 
retain their positions on important policy issues, which may help secure a 
greater number of ratifi cations. 82    

   D. Interpretation of the Convention  

 A common feature of many international private law conventions is the 
requirement for uniform application and respect for their international 
character. 83  Similar to other conventions, the CTC must be interpreted 
 autonomously , that is in accordance with its own concepts and defi nitions. 
The provisions of the Convention should not be interpreted with reference 
to any domestic law. 84  This is clear from Article 5(1), which provides that: 

  In the interpretation of this Convention, regard is to be had to its purposes as set 
forth in the preamble, to its international character and to the need to promote 
uniformity and predictability in its application.  

 Article 5(2) provides guidance on how to proceed if a particular matter is 
not expressly settled in the Convention: 

  Questions concerning matters governed by this Convention which are not 
expressly settled in it are to be settled in conformity with the general principles 
on which it is based or, in the absence of such principles, in conformity with the 
applicable law.  

 If the Convention does not expressly deal with a particular matter, it must, 
fi rst, be ascertained whether this issue is  governed  by the Convention at 
all. As stated above, the Convention applies to asset-based fi nancing and 
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leasing of uniquely identifi able mobile equipment and there is a plethora of 
issues which may arise in this regard. These issues will be addressed in this 
book. Once it is established that the matter is governed by the Convention, 
it should be resolved in accordance with the general principles underlying 
the Convention. These principles include: party autonomy, refl ecting the 
fact that the parties engaged in the kind of transactions covered by the Con-
vention will be knowledgeable and experienced and, for this reason, their 
agreements should, generally, be enforced; predictability in the application 
of the Convention, which is refl ected in clear rules on priority; transparency, 
which can be found in the rules on registration, making the interests of sen-
ior and junior creditors visible to other parties; and the protection and ready 
enforceability of remedies in the case of the debtor ’ s default or insolvency. 85  
If the matter is found not to be governed by the Convention, it should be 
settled in accordance with the applicable law. 86   

   E. Aims of this Book  

 The area of cross-border security interests is fraught with numerous com-
plex issues, which stem from the multiplicity of jurisdictions with varying 
attitudes to security interests. Another reason for the complexity in this area 
of the law stems from the variety of legal issues which have to be consid-
ered before a comprehensive security agreement can be put together. For 
instance, before a security agreement is entered into, a prospective secured 
creditor needs to ascertain whether the aircraft object is already encum-
bered and evaluate its potential priority standing among other creditors. 
This task may be diffi cult to accomplish because some interests, such as 
non- registrable NCRI, may be binding even though they are not visible in 
the IR and other interests, such as prospective international interests, which 
are visible, may no longer be in existence. 

 The CTC aims to provide a uniform set of substantive rules for the 
 creation, perfection, priority and enforcement of security interests and inter-
ests of conditional sellers and lessors in mobile equipment, which, given 
the complexity of this area of the law, is an ambitious task. One aim of 
this book is to examine the provisions of the Convention and the Proto-
cols and to test whether the legal regime created by it can operate success-
fully and help facilitate fi nancing and leasing of aircraft, railway and space 
objects. To test the effectiveness of the Convention, its provisions will be 
evaluated in the context of various factual scenarios, which, considering the 
limited number of cases which have been brought under the Convention, 
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were largely inspired by the experience of some major domestic jurisdic-
tions, such as the UK and the US. 87  This exercise may shed some light on 
the strengths and weaknesses of the Convention and the Protocols in com-
parison with these systems. 

 The evaluation of the Convention will also involve the identifi cation of 
questions the answers to which are not entirely clear. For instance, the con-
cept of  ‘ defi ciency ’  is not expressly mentioned in the Convention, which 
gives rise to the question whether the secured creditor may claim the 
remainder of the debt if the sale of the repossessed object did not generate 
enough proceeds to extinguish the debt. This book identifi es such issues and 
proposes solutions and/or possible interpretations of the relevant provisions 
of the Convention. 

 This book primarily deals with the issues of the defi nition, creation, regis-
tration, priority and enforcement of security interests under the Convention. 
Security interests in aircraft, railway and space objects are one of the most 
frequently used mechanisms, employed to ensure the repayment of the debt 
and to support the fi nancing of these types of equipment. It is their signifi -
cance, effectiveness and frequency of use that explains this book ’ s focus and 
scope. But the category of international interest is not confi ned to security 
interests and includes the interests of a conditional seller and lessor. For this 
reason, these international interests will be examined to the extent that they 
help illuminate the concept of security interests. The Convention also deals 
with the effect, formal requirements and priority of assignment of associ-
ated rights and international interests. Since the main focus of this book 
is on security interests, the issues relating to the assignment of associated 
rights and international interests are only briefl y touched upon in the part 
that deals with the registrable interests under the Convention. 

 The present chapter addresses the following issues.  Part II  examines the 
concept of a security interest and the defi nition of a security agreement 
under the Convention. It also explores the essence of the  formal v  functional  
divide, relating to the understanding of what amounts to a true and  quasi  
security interest.  Part III  examines the concept of an international  interest 
and the two routes of characterising a transaction. It also suggests an 
 explanation of the relationship between the two routes of defi ning eligible 
interests under the Convention. Finally,  Part IV  considers the legal nature of 
international interests. The Convention does not expressly specify whether 
international interests are personal or proprietary. It will be argued that its 
provisions, in particular those relating to the priority of registered interests, 
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ability to be traced into the proceeds, and effectiveness in the debtor ’ s insol-
vency, confi rm their proprietary nature.   

   II. THE CONCEPT OF A SECURITY INTEREST  

   A. What is a Security Interest ?   

 The defi nition of a security interest is approached differently by various 
legal systems. Rather than starting with a defi nition of security, some legal 
systems tend to examine a transaction by looking at the balance of rights 
and obligations of the parties to decide whether it falls into one of the forms 
of recognised security interests. 88  Other legal systems look at the function of 
the transaction. If it performs the functions of a security, that is, if it secures 
the performance of the main obligation, ensures that the creditor enjoys 
priority among other creditors and is able to survive the debtor ’ s insolvency, 
it is recognised as the transaction giving rise to a true security interest even 
if labelled differently by the contracting parties. 89  As a result, a transaction 
can be considered as a security interest by some legal systems and not seen 
as such by others. 90  

 In spite of diverse approaches to the question of what amounts to a secu-
rity interest, it seems that the general understanding of the concept of a 
security is shared by most legal systems. Generally speaking, a security inter-
est involves a grant of a right in a property by an obligor (the debtor) to 
an obligee (the creditor) to secure or ensure that the obligor performs its 
obligation. 91  For instance, a debtor manufacturing an aircraft will need 
fi nance to cover its expenses. A fi nancier which may be willing to provide 
the loan will need some assurance that the debt will be repaid to it. To this 
end, the fi nancier can take a security interest in the fi nanced aircraft. By 
granting a security interest, the debtor recognises that, in the case of its 
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default, the fi nancier will be able to exercise its remedies, including reposses-
sion and sale of the object to discharge the debt. The threat of enforcement 
of the security interest can serve as a strong incentive for the repayment of 
the debt. The grant of a security in the object also means that even in the 
case of the debtor ’ s insolvency, the fi nancier will, generally, be able to obtain 
the discharge of the debt before the other creditors of the debtor.  

   B. The Defi nition of a Security Agreement under the Convention  

 The Convention defi nes a security interest as  ‘ an interest created by a secu-
rity agreement ’ . 92  Article 1(ii), in turn, provides that a security agreement as 
 ‘ an agreement by which a chargor grants or agrees to grant to a chargee an 
interest (including an ownership interest) in or over an object to secure the 
performance of any existing or future obligation of the chargor or a third 
person ’ . 93  Several points fl ow from this defi nition. First, because  Article 1(ii) 
refers to an  ‘ agreement ’ , only consensual forms of security interests are 
included in this defi nition. 94  This does not mean that non-consensual secu-
rity interests are excluded from the Convention ’ s scope altogether. For 
instance, Article 40 allows a Contracting State to make a declaration that 
NCRI can be registered in the IR and then be treated as registered interna-
tional interests. Thus, provided that a Contracting State made the appropri-
ate declaration, a right of a creditor arising out of a legal right of detention 
where an aircraft engine has been taken for repair and the work has not 
been paid for by the debtor, can be registered. A registered NCRI will be 
considered as an international interest and take priority over a subsequently 
registered and unregistered interest. 95  

 Secondly, a security interest can ensure the performance of the existing 
and future obligations of the chargor or a third person. This means that a 
security agreement can be used as a continuing facility, which may be par-
ticularly convenient in long-term projects. When the value of the collateral 
is greater than the loan, the parties can use the same collateral for further 
advances. This will allow the parties to cut unnecessary transaction costs 
associated with legal fees and the negotiation of the terms of the agreement. 
Crucially, the Convention distinguishes between security over a future obli-
gation and security in future property. The registration in the asset-based 
IR is effected against a uniquely identifi ed object and, for this reason, it is 
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not possible to use as collateral an object which does not yet exist, such as 
an aircraft which does not have the manufacturer ’ s serial number because it 
has not yet been constructed. At the same time, provided that the collateral 
is suffi ciently identifi able, it is possible to use it as a security for all obliga-
tions owed by the debtor to the secured creditor now or in the future. 96  The 
defi nition of the security agreement also indicates that a chargor can use the 
collateral to secure performance of an obligation owed to the chargee by a 
third person. This position of the Convention refl ects a common feature of 
modern fi nancing where companies forming part of a corporate group pro-
vide the lender with cross-guarantees securing performance of obligations 
of its member companies. 97  

 Thirdly, a security interest can arise by a grant of an interest (including an 
ownership interest) in or over an object. The following points emerge from 
this part of the defi nition. 

   i. An Interest in a Uniquely Identifi able Object  

 The Convention ’ s security interest must be created in or over an  ‘ object ’ , 
which is defi ned as  ‘ an object of a category to which Article 2 applies ’ . 98  
These categories currently comprise: (a) airframes, aircraft engines and heli-
copters; (b) railway rolling stock; and (c) space assets. 99  These objects must 
be uniquely identifi able in accordance with the Protocols ’  requirements. 100  
For instance, the Aircraft Protocol provides an exhaustive description of the 
types of airframes, aircraft engines and helicopters by reference to their jet 
propulsion, shaft horsepower and other technical particulars. 101  It further 
provides that the requirement of the unique identifi cation is satisfi ed if the 
description of an aircraft object contains its manufacturer ’ s serial number, 
the name of the manufacturer and its model designation. 102  Similarly, the 
Luxembourg and Space Protocols provide defi nitions of the railway  rolling 
stock 103  and the space assets falling into their scope. 104  However, these 
 Protocols override the Convention ’ s requirement of the unique identifi ca-
tion of objects for the constitution of international interests. This is because 
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the unique identifi cation is only required when the interest in the object 
needs to be registered in the asset-based IR. 105  Both Protocols delegate the 
issue of the unique identifi cation of objects to the Regulations. 106  With the 
addition of the new MAC Protocol, the current categories will be extended 
to agriculture, construction and mining equipment. The draft MAC Proto-
col replicates the bifurcated approach to object identifi cation adopted by 
the Luxembourg and Space Protocols. While the MAC equipment can be 
described in general terms in the agreement constituting an international 
interest, it will have to be uniquely identifi ed for the registration of interests 
in the IR, which is envisaged to be asset based. 107   

   ii. The Debtor Need Not be the Owner of the Charged Object  

 A security interest can arise by a grant by a chargor to a chargee of  ‘ an inter-
est (including an ownership interest) ’  in or over the object. Thus, the CTC 
recognises a security by way of ownership transfer, pledge, or charge, or any 
other form of consensual security in personal property. 108  At the same time, 
the size, and ability to speedily cross national borders, of aircraft, railway 
and space objects can dictate the way in which fi nancial transactions involv-
ing them are structured, rendering some forms of security interest more 
advantageous than others. For instance, a pledge involving the delivery of 
possession of the object as a security of the performance of an obligation is 
unlikely to be frequently used in cross-border transactions involving objects 
governed by the CTC. 109  This is because a debtor, situated in jurisdiction A 
and intending to acquire a railway rolling stock in jurisdiction B to oper-
ate it in jurisdiction C, may fi nd it commercially impractical if, in order to 
obtain fi nance for its acquisition, it needs to deliver possession of the object 
to the fi nancier, situated in jurisdiction D. Likewise, the fi nancier, such as 
a bank, may fi nd it inconvenient if, in order to secure the repayment of the 
debt, it has to take possession of the object, thereby not only depriving the 
debtor from the opportunity to generate profi t from its use, but also incur-
ring expenses relating to its maintenance. 
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 In contrast, a transfer of ownership by way of security, such as a mort-
gage, represents a better practical solution. 110  This way, the debtor can 
transfer ownership of the object as a security for the performance of an 
obligation to the fi nancier and retain its possession. It will then be able to 
use the object and repay the debt out of proceeds received from its opera-
tion. Once the debt is repaid, the ownership will revert back to the debtor. 
Not all jurisdictions recognise the transfer of ownership in movable objects 
as a valid security interest and the Convention ’ s express permission for the 
constitution of such a security may create an incentive for reform in such 
jurisdictions. 111  

 The CTC does not insist that the debtor must be the owner of the object 
in order to grant a security interest in it. Article 1(ii) specifi cally provides 
that a chargor can grant to a chargee  ‘  an interest  (including an owner-
ship interest) ’ . 112  The debtor can transfer any interest it holds in the object 
even if it is less than ownership. For instance, an airline-lessee can grant a 
security interest to the secured creditor in an aircraft object held by it even 
though its interest in that object is merely possessory and does not amount 
to ownership. 

 Moreover, the  ‘ grant of an interest ’  does not seem to exclude the crea-
tion of a new interest not amounting to ownership or possession. Thus, 
the debtor can grant an interest to the secured creditor in the form of an 
encumbrance on the object by way of a charge or hypothecation. This 
means that both ownership and possession remain with the debtor, but the 
object is appropriated to the satisfaction of the secured obligation, entitling 
the secured creditor to enforce its security in it to discharge the debt in pri-
ority to the debtor ’ s unsecured and junior creditors. 113  Security by way of 
a charge may be potentially benefi cial both to the debtor and the secured 
creditor in cross-border transactions because it allows the debtor to retain 
possession and use the object and at the same time keep it encumbered by 
the debt. 114  

 An English fl oating charge is unlikely to arise under the Convention. 
 English law distinguishes between a fi xed and a fl oating charge, both of 
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which may be taken against the present and future property. 115  While the 
parties can in principle create a charge in respect of the present property, 
they cannot do so in relation to future aircraft objects, since the Con-
vention does not permit the use of a future property as collateral. 116  The 
fi xed charge allows a secured creditor to take a security in the debtor ’ s 
specifi c asset(s) and can, for this reason, be created and registered under the 
Convention. 117  In contrast, the fl oating charge does not attach to a par-
ticular asset until some specifi ed crystallising event occurs (eg the debtor ’ s 
default or insolvency). 118  Instead, the fl oating charge hovers over a specifi ed 
fund of assets, comprising constantly changing objects, which allows the 
debtor to dispose of any of them without obtaining the creditor ’ s consent. 119  
Until such crystallisation occurs, the secured creditor does not have an inter-
est in any specifi c property of the debtor. 120  Because Article 2(2) prescribes 
that the interest of the creditor should relate to a uniquely identifi ed object, 
it seems unlikely that the constitution of a fl oating charge is possible under 
the Convention in relation to aircraft objects.  

   iii. The Interest is Granted for the Purpose of Securing the Obligation  

 A security agreement is concluded only for the purpose of securing perfor-
mance of an obligation. Once the obligation is performed, the secured credi-
tor ’ s interest ceases to exist and the debtor ’ s interest in the object reverts 
back to it or resumes its unencumbered state. The transfer of an interest to 
the secured creditor cannot be absolute even if it is by way of the  transfer of 
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ownership. In contrast, an agreement stating that the debtor agrees to trans-
fer the property absolutely without the opportunity of redemption cannot 
amount to a security interest.  

   iv. Security is by Grant and Not RoT  

 Finally, security interest arises by a  ‘ grant ’  of an interest. Consequently, a 
security interest cannot be created by the RoT by the creditor. Thus, a con-
ditional sale agreement, involving a RoT by the seller, cannot amount to a 
security interest. This way, the Convention preserves the distinction between 
the traditional forms of security interests and other fi nancial arrangements, 
such as conditional sale or lease, which perform a similar function to secu-
rity interests but are not considered as such by some legal systems. The 
distinction between true and  quasi  security interests lies at the heart of the 
so-called  formal v functional  divide.   

   C. The Essence of the Formal v Functional Divide  

   i.  The Formal Approach: True Security Interests and Quasi Security 
Interests  

 Under the  formal  approach, followed by most civil law jurisdictions, the 
United Kingdom and other legal systems belonging to the common law 
family outside North America and New Zealand, the law broadly distin-
guishes between  the grant  by the debtor of an interest by way of security 
and  the reservation of title  by the creditor under the RoT agreements such as 
conditional sale, hire purchase and leasing. 121  According to this approach, 
true security interests generally arise when the debtor transfers or grants an 
interest in the collateral to the creditor as security for the performance of an 
obligation. 122  For instance, under German law, the debtor can transfer its 
title in the property to the secured creditor, or it can deposit the goods with 
the creditor and confer on it a right of sale, or it can unconditionally assign 
receivables due to it to the creditor as a security. 123  

 English law traditionally recognises only four forms of consensual secu-
rity, namely the pledge, the contractual lien, the mortgage and the charge. 124  
The debtor may grant by way of security its ownership (mortgage) 125  
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or deliver actual or constructive possession of the collateral (pledge), 126  or 
encumber the property as a security for the performance of the obligation 
(charge). 127  A contractual lien, arising out of the express terms of the con-
tract or, if not explicitly provided for in the contract, by operation of law, 
can arise when the goods are initially delivered for the purpose other than 
security. 128  For instance, the goods delivered for repair may be used as a 
security for the payment due to the creditor from the debtor. Other fi nancial 
and business arrangements, performing the function of a security, are not 
viewed as such by English law. 

 Another example can be provided by the Polish Civil Code, stating that 
for the creation of a valid mortgage over real property, the contract should, 
among other things, unequivocally declare that the owner of the property 
agrees to  grant  its interest by way of mortgage as a security for the perfor-
mance of the secured obligation. 129  A Polish possessory pledge is created 
when the debtor, who must be the owner of the pledged property, delivers 
it to the creditor or another agreed third party. 130  The Civil Code of the 
Russian Federation 131  and the Federal Law on the Hypothec (the Pledge of 
Immovable Property) of the Russian Federation 132  indicate that both pos-
sessory and non-possessory pledges of property presuppose that the pledgor 
grants to the pledgee its interest (which can be less than ownership) in the 
property as security for the performance of the obligation. 133  Finally, French 
law on security interests prescribes that, as a general rule, security over tan-
gible movable property is created and perfected by physical delivery of the 
collateral to the pledgee or other agreed third party. 134  In each of these 
examples, it is the debtor — clothed in such terms as the pledgor, the mort-
gagor or the chargor — which must grant the interest held by it to the secured 
creditor for a true security to arise. 
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 Security interests recognised by domestic laws are not the only means 
which a fi nancier can employ to provide its customer with the required 
fi nance while, at the same time, ensuring that it will be repaid. Various 
business arrangements, broadly defi ned as RoT transactions, can perform a 
function similar to that of a security and at the same time possess other fea-
tures which parties to a transaction may fi nd more advantageous. Because 
of their chameleon-like nature, allowing them to serve as a security, RoT 
agreements are often described as  quasi  security interests. These fi nancial 
arrangements include RoT clauses in conditional sale agreements, sales and 
lease-backs, hire purchase and leasing agreements. 

   a. Retention of Title  

 The term  ‘ retention of title ’  can be used to describe various fi nancial devices 
where the ownership of an object remains with the creditor as a security 
for the performance of an obligation (usually payment of money) and the 
possession is transferred to the debtor. For example, hire purchase and lease 
can be described as RoT agreements. 135  In addition, the term  ‘ retention of 
title ’  is also used to refer to the RoT clauses, frequently found in conditional 
sale agreements. 136  While there exist many varieties of RoT clauses, their 
general purpose seems to be universal. By means of such a clause, the seller 
intends to reserve the ownership of the goods delivered to the buyer until 
the latter performs certain conditions, often amounting to the payment of 
the purchase price. 137  

 A valid RoT clause can be used by the conditional seller as a security 
designed to ensure that the buyer pays the purchase price. 138  Similar to secu-
rity interests, the RoT clause protects the conditional seller in the case of the 
buyer ’ s insolvency. 139  Since the conditional seller retains ownership of the 
goods, they do not become part of the buyer ’ s estate on insolvency and 
the unpaid seller is generally entitled to repossess the goods. In contrast 
with the traditional security interests, RoT clauses, generally, do not require 
registration. 140  This circumstance is particularly advantageous to the parties 
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intending to enter several sales agreements, as registering each clause every 
time a new agreement is concluded is burdensome. 141  

 In spite of the fact that RoT clauses perform the function of a security, 
English law, in line with the formal approach, does not consider them as 
true security interests. The main reason for this is that, in contrast with true 
security interests, the conditional seller (the creditor) does not rely on the 
debtor ’ s grant of an interest, but retains its ownership until the obligation is 
performed. 142  Curiously, while English courts have accepted the validity of 
 ‘ simple ’  clauses, under which ownership to the goods is not to pass to the 
buyer until the purchase price under the contract is paid, as well as the  ‘ cur-
rent account ’  or  ‘ all monies ’  clauses, allowing the seller to retain ownership 
until  all  debts and not just the purchase price due from the buyer are paid, 
they have refused to treat more extended forms of RoT clauses as such. 143  
When the conditional seller attempts to retain its ownership in the original 
goods used by the buyer in the process of mixture or manufacture of new 
products, or in the proceeds received by the buyer as a result of the sale of 
original goods, English courts usually treat these clauses as charges and not 
RoT clauses. 144  This generally seems to happen because title to the goods is 
deemed to have passed to the buyer at the moment of the irreversible mix-
ture of the original goods with the other goods of the buyer, or the sale of 
the original goods to a third party. 145  On this view, the interest held by the 
conditional seller is considered to have been obtained by the grant by the 
buyer and not RoT by the seller. 146  

 The difference between the true security interests by the grant and  quasi  
security interests by the RoT is followed with varied rigidity by various 
jurisdictions. While English law maintains strongly that the true security 
interests arise by the grant of an interest by the debtor to the creditor and 
not the RoT by the creditor, other legal systems adopt a slightly different 
approach. Thus, German law, similar to English law, does not consider such 
RoT agreements as leasing as a true security interest: the lessor is deemed to 
retain the unconditional title to the leased goods and is entitled to terminate 
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the lease and repossess the goods in case of the lessee ’ s default. 147  At the 
same time, RoT clauses, allowing the unpaid seller to retain ownership until 
the buyer performs conditions precedent to the transfer of the title, are seen 
as true security interests. 148   

   b. Hire Purchase 149   

 Hire purchase can be considered as a form of a RoT agreement aimed at 
providing the creditor with security against the debtor ’ s default. 150  Hire 
purchase is essentially a contract, whereby the owner (the creditor) lets 
the goods on hire to the hirer (the debtor) in return for the payment of 
rentals. 151  It is similar to conditional sale in that the hirer, like the con-
ditional buyer, obtains possession of the goods and can use them in its 
business in return for periodic payments. The two arrangements are also 
similar as they both perform a security function. In both cases, the owner/
conditional seller retains ownership of the goods to ensure that the hirer/
conditional buyer makes timely payments. 152  Some legal systems, however, 
distinguish between a hire purchase and a conditional sale on the basis that 
unlike the conditional buyer, who is obliged to purchase the goods, the 
hirer has merely an option to do so, but may choose not to exercise that 
option. 153  Another difference between the two under English law is that 
because hire purchase is not considered to be a sale, the hirer cannot trans-
fer good title to a bona fi de third party, should it decide to sell the hired 
goods. 154  Since hire purchase does not involve a grant of an interest by the 
hirer and is accomplished by the retention of title by the owner, English 
law, for instance, does not consider it as a true security interest. 155  As a 
consequence, hire purchase does not, generally, require registration as many 
security interests do.  
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   c. Leasing  

 Leasing involves the transfer of possession of the goods by the lessor to 
the lessee for a certain period of time in return for the rentals. 156  There are 
different ways of structuring the transaction, but in a basic form it usually 
starts with a lessee, who, having found the equipment it needs, approaches 
the lessor so that the latter can buy this equipment and lease it to the 
lessee. 157  In some cases, when the lessor does not wish to purchase the equip-
ment itself, the lessee, who has better knowledge of the particulars of the 
equipment it needs, may buy such equipment, sell it to the lessor and lease 
it back. This is often referred to as sale and lease-back, whereby  ‘ the buyer ’  
(lessor) agrees to allow  ‘ the seller ’  (lessee) to retain possession of the equip-
ment in return for the payment of a rent. Alternatively, instead of leasing 
the equipment back, the seller may agree to re-purchase it at a later stage. 158  

 English law distinguishes between conditional sale, hire purchase and 
lease on the basis that unlike conditional sale or hire purchase, leasing does 
not impose on the lessee an obligation or option to purchase the goods. 159  In 
fact, the title is never intended to be transferred to the lessee and is retained 
as security for the rentals by the lessor. There are different forms of leases 
refl ecting the needs of particular industries and lessees, but the most com-
monly accepted classifi cation is that between operational and fi nance leases. 
The operational lease usually denotes a short-term hire contract, whereby 
goods having a reasonably long economic life are let on hire for short peri-
ods of time to different lessees. 160  In contrast, a fi nance lease is a true fi nan-
cial tool involving a lessor who hires the goods out for the duration of 
their useful economic life to a lessee in return for rental payments. 161  Such 
rental payments amount to the return of sums which the lessor spends on 
the acquisition of the goods and its profi t. Like RoT clauses under condi-
tional sale, fi nance lease operates  ‘ in the nature of security ’ . Thus, the lessee 
has the possession of the goods, while the lessor secures periodic payments 
through the retention of title in them as the true owner. 162    
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   ii.  The Choice between a True Security and a Quasi Security Interest 
and Aspects of Characterisation  

 The types of transactions discussed above illustrate that, apart from recog-
nised security interests, there also exist other ways of meeting the debtor ’ s 
needs by providing it with fi nance or possession of the required goods and 
at the same time securing the creditor ’ s position. 163  The parties to a trans-
action can opt for either a true security or a  quasi  security interest because 
they are treated differently by law which, in turn, has important practi-
cal implications. First, while security interests often require registration, 164  
 quasi  security interests generally do not, which helps cut costs associated 
with the registration and ensure that the transaction ’ s particulars remain 
confi dential. 165  Secondly, if, following the debtor ’ s default, the creditor 
repossesses and sells the collateral at the price exceeding the amount of 
debt, it will be entitled to keep the surplus in the case of a  quasi  security, but 
will have to hand it over to the debtor in the case of a true security. Thirdly, 
the retained ownership of the object as a  quasi  security will also provide the 
creditor with a super-priority badge on the debtor ’ s insolvency. Since the 
object belongs to the creditor, it will not constitute part of the insolvent 
debtor ’ s estate and will have to be handed back to the owner before the 
distribution among other secured and unsecured creditors begins. 166  

 The main reason why  quasi  security creditors enjoy super-priority stems 
from the nature of their interest in the object. As true owners, they simply 
claim something that belongs to them and do not assert their rights in the 
debtor ’ s property, as secured creditors do. There may be other reasons for 
opting for either a true or a  quasi  security. For instance, the fi nancier can be 
precluded from lending a loan to the borrower, but allowed to provide the 
same fi nance by other means, such as by buying and re-selling the equip-
ment to the borrower. The taxation implications may differ depending on 
the choice of the parties and the accounting considerations may also play a 
role when the choice is made by the parties. 167  

 In some cases, the  quasi  security interests mimic the functions of the 
true security interests to such an extent that it is diffi cult to distinguish one 
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from the other. For instance, a railway operator wishing to raise fi nance 
to acquire a new rolling stock may sell some of its existing equipment to 
a fi nance house and agree to buy it back later. Such an arrangement can 
be considered as a true sale and buy-back transaction, whereby ownership 
passes to the creditor and the debtor agrees to retain possession and buy the 
property back by making instalment payments. This way, the debtor can 
receive the required funds and continue to use the property. The creditor, in 
contrast, can be considered as providing a loan to the debtor on the security 
of equipment, which is being repaid by periodic payments with interest. In 
this case, the court will have to decide whether the transaction amounts to 
a security or a genuine sale and buy-back agreement. If it is found to be a 
genuine sale/buy-back, all is well. If, as the case may be, the court decides 
that the transaction is in fact a disguised loan on security, it may be found 
void for a lack of registration or some other formality with which a true 
security must comply. The problems of characterisation and the necessity 
to subject true and  quasi  security interests to different legal regimes raises a 
question whether  quasi  security should be treated as a true security interest. 
Some commentators in the common law jurisdictions consider the  formal  
approach, which divides economically similar devices into different catego-
ries, as artifi cial and unnecessarily complicating the law. 168  This issue has 
been considered by many legal commentators and was most clearly empha-
sised in the Diamond Report on security interests. 169  Professor Diamond 
suggested, among other things, that security interests and the functionally 
equivalent  quasi  securities, such as RoT agreements, should be equated and 
subjected to the same requirements of notice-fi ling or registration. His pro-
posals were based on the United States Article 9 UCC, which essentially 
treats all devices intended to provide a security as true security interests. 
The proposals in the Diamond Report have not been adopted in the UK 
so far. Some legal scholars suggest that it is merely a question of time and 
eventually the courts will accept the  quasi  security interests into the category 
of true security interests. 170  Other jurisdictions, notably, Canada and New 
Zealand have shown more fl exibility and, following legal reforms, adopted 
the functional approach. 171   
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   iii. The Functional Approach: The Unitary Concept of Security Interest  

 The distinction between a true and  quasi  security interest is largely extin-
guished by the  functional  approach, treating all security devices as security 
interests. The  functional  approach originated in the US law under Article 9 
UCC. 172  The pre-Code US law on secured transactions, somewhat similar 
to the formal approach, recognised distinctions between various security 
devices and governed them by different laws. 173  This was changed by the 
1962 Article 9, which introduced a new  unitary  concept of a security inter-
est, taking under its umbrella all old forms of security devices in personal 
property without regard to their form or location of the title. 174  

 The key provisions of Article 9 for understanding whether a transaction 
is governed by it are mainly  § 1-201(35) on  ‘ security interests ’ ,  § 9-109 on 
the  ‘ scope ’  and  § 9-102 on the  ‘ defi nitions ’ .  § 1-201(35) defi nes a security 
interest as  ‘ an interest in personal property or fi xtures which secures pay-
ment for performance of an obligation ’ . Accordingly, a transaction which 
confers only personal rights on the creditor will not be suffi cient to create 
a valid security interest. In contrast, so long as the security device denotes 
some interest in the personal property it may amount to a security interest 
 ‘ regardless of its form ’ . 175  This means that in addition to the traditional 
security interests, such as pledges, mortgages and charges, Article 9 regards 
many others, including some leases, consignments, RoT clauses under con-
ditional sales, account receivables fi nancing, factoring, deposit accounts and 
other security devices, as security interests. 176  At the same time, as broad as 
Article 9 appears to be, some devices will be out of its reach. For instance, 
the subordination agreements, allowing one creditor of the debtor to agree 
to subordinate its claim to that of another creditor, and negative pledges, 
prohibiting the debtor from creating a new security interest in its property 
until the debt to the present secured creditor is paid, are not considered as 
security interests. 177  
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 Article 9 provides a comprehensive set of legal rules guiding a security 
interest through its major development stages: attachment, perfection, 
priority and enforcement. Attachment refers to all necessary steps to be 
taken for the creation of a security interest which will be valid between the 
creditor and the debtor. Perfection of security generally denotes the steps 
to be taken by the parties to secure the position of the secured creditor 
against third parties. One usually  ‘ perfects ’  by fi ling the fi nancing statement 
or taking control or possession of the collateral in order to publicise its 
position as a secured creditor to the world at large. At the stages of priority 
and enforcement, the secured creditor ’ s position in the line of other secured 
creditors is determined and it is then able to exercise the remedies under 
Article 9. 178  

 Article 9 has been characterised as  ‘ fundamentally sound ’ , 179   ‘ rational and 
modern ’ , 180   ‘ awe inspiring, scary and spectacular ’  181  and simply  ‘ genius ’ . 182  
Such countries as New Zealand, 183  Canada (with the exception of the civil 
law province of Quebec), 184  Gaza and the West Bank drafted their Per-
sonal Property Security Acts on the model of Article 9. 185  It has inspired 
several international initiatives in the fi eld of security interests in personal 
 property. 186  It is generally thought to eliminate problems associated with 
the formal approach such as compartmentalisation, complexity and diffi -
culty in determining priorities. Instead of grouping different security devices 
into various compartments and subjecting them to different laws, Article 9 
provides a single uniform legal regime for all of them, ridding the system of 
unnecessary complexity. 
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 The unitary concept of Article 9 and the functional approach in general 
is not, however, welcomed by all. Some have commented that the unitary 
concept of security interests brought more confusion than clarity as regards 
the very essence of a security interest and that this concept should not be 
taken at face value. 187  For instance, RoT clauses, under which ownership 
is reserved by the conditional seller, are treated as a security interest under 
Article 9. The traditional English law distinction between  ‘ simple ’  and 
 ‘ all debts ’  RoT clauses and more advanced  ‘ proceeds ’  and  ‘ products ’  RoT 
clauses, construed as charges, is irrelevant under Article 9. 188  The condi-
tional seller is considered as a secured creditor. 189  Once the debtor (condi-
tional buyer who becomes the owner of the goods) obtains possession of the 
goods, the creditor ’ s (conditional seller ’ s) claim is equated with that of the 
claim of a secured creditor. It follows that to compete with other secured 
creditors of the buyer, the conditional seller must fi le the fi nancing statement 
or, in other words, perfect its security, to avoid being treated as an unse-
cured creditor. The  ‘ super-priority ’  enjoyed by the conditional seller as a 
true owner, which was previously taken for granted, is denied to it under the 
functional approach and must be clawed back by fi ling the fi nancing state-
ment or complying with the Article 9 requirements for the perfection of the 
purchase money security interest. 190  Another consequence of the functional 
approach applied to the RoT is that on repossession, the conditional seller is 
no longer entitled to deal with the goods as the owner. As a secured creditor, 
it has to sell them and account for any surplus to the buyer. Viewed from 
this perspective, the functional approach may seem to disrupt the general 
perception shared by business persons of what conditional sale and RoT 
clauses are. 191  

 Furthermore, a substantial body of US case law on the distinction 
between true leases and security interests demonstrates that the problem 
of the characterisation persists under the functional approach. 192  True 
leases are governed by Article 2A UCC and need not be perfected or fi led 
under Article 9 as a security interest. 193  If the lessor is in reality a secured 
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creditor retaining a security to ensure performance of the debtor ’ s obliga-
tion, Article 9 applies and the secured creditor loses its privileged position 
unless it complies with its requirements, such as the fi ling of the fi nancing 
statement. 194  The issue is rather complex and some have even suggested 
that both true leases and those leases amounting to security interests should 
be subjected to the requirements of fi ling to eliminate the need for the 
 characterisation. 195  To summarise, Article 9 is sometimes described as the 
 ‘ most modernised, rational and comprehensive system of security interests 
in the present world ’ . 196  While this may be the case, many legal systems have 
chosen to retain the formal approach to the defi nition of security interests.    

   III. THE CONCEPT OF THE INTERNATIONAL INTEREST  

   A. What is an International Interest ?   

 One of the main objectives of the Convention is to establish an effective 
international legal framework for the creation, perfection, priority and 
enforcement of international interests held in the uniquely identifi able high 
value mobile equipment. The international interest is the key category of 
the interests governed by the Convention. 197  Provided that the interest is 
created in accordance with Articles 2 and 7 CTC, it will constitute a valid 
international interest even if it would not have had such an effect under the 
national law. 198  Likewise, an interest validly created under the domestic 
law will not constitute an international interest unless it complies with the 
Convention ’ s requirements. 199  If the formal requirements for the constitu-
tion of the international and national interests coincide, they will come into 
existence simultaneously. In this case, the creditor can exercise the rights 
given to it by domestic law as long as they do not confl ict with the Con-
vention ’ s provisions. At the same time, a registered international interest 
can give the secured creditor stronger protection since it will enjoy priority 
over a domestic interest, as well as subsequently registered and unregistered 
Convention interests, and will survive the debtor ’ s insolvency. 200  

 Although the international interest is the key category of registrable inter-
ests, the CTC does not provide a comprehensive defi nition of this concept. 
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Instead, its meaning has to be ascertained from Articles 2 and 7. First, the 
international interest must be either: (a) granted by the chargor under a 
security agreement; (b) vested in a person who is the conditional seller under 
a title reservation agreement; or (c) vested in a person who is the lessor 
under a leasing agreement. 201  Secondly, the international interest must relate 
to one of the objects of mobile equipment listed in Article 2(3), namely 
aircraft and railway objects or space assets. 202  Thirdly, an international 
interest agreement must be: (a) in writing; (b) relate to the object of which 
the chargor, conditional seller or lessor has power to dispose; (c) enable the 
object to be identifi ed in conformity with the Protocol; and (d) in the case 
of security agreement, enable the secured obligation to be determined, but 
without the need to state the maximum sum secured. 203  

 To establish an international interest one should, among other things, 
determine whether a transaction can be characterised as a security, title 
 reservation or a leasing agreement. It is not clear whether the issue of 
characterisation should be dealt with under the applicable law or under 
the Convention. First, Article 2(4) provides that it is the applicable law 
that should deal with this issue. The applicable law is said to refer to the 
 ‘ domestic law of the State whose law is applicable by the rules of private 
international law of the forum ’ . 204  Secondly, the meaning of these terms can 
be ascertained from the defi nitions provided by Article 1 CTC. The section 
below considers both routes of characterising a transaction and explains the 
relationship between them.  

   B. Defi ning the International Interest: Applicable Law or the Convention ?   

   i. Article 2(4) Route: Applicable Law  

 Article 2(4) provides that it is the applicable law and not the Convention 
that determines whether an interest is a security agreement, title reservation 
or a leasing agreement. The reason why this characterisation was left to the 
applicable domestic law was that fi nding a uniform approach on this issue 
was thought to be impracticable. 205  This is due to the sharp divide between 
the formal and functional approaches adopted by various legal systems in 
defi ning security interests and other functionally similar devices. 206  Initially, 
the sub-committee of the Study Group responsible for the preparation of 
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the uniform rules on security interests concluded that the draft Convention 
should adopt the functional approach to the defi nition of security interests, 
embracing the notions of the RoT and lease. 207  This was in line with the 
proposals of Professor Cuming expressed in his Report 208  and was con-
fi rmed by the positive response to the Questionnaire on the issues of secu-
rity interests distributed among banks, fi nancial institutions, buyers and 
sellers. 209  However, some delegates from the legal systems adhering to the 
formal approach and the representatives of the European Leasing Industry, 
insisted on preserving the distinction between the traditional security inter-
ests and the RoT and lease. 210  This is why the uniform characterisation of 
interests seemed impracticable and it was decided to leave this issue to the 
applicable law. 

 Since the transaction can be viewed differently by various legal systems, 
its characterisation by the applicable law may result in it being considered 
either as a security, RoT or a lease. The difference between these catego-
ries under the CTC is primarily relevant to the creditor ’ s remedies. 211  If the 
agreement is characterised as a title reservation agreement, the creditor can 
exercise the remedies available to it under Article 10 CTC and can termi-
nate the agreement and take possession or control of the object. Since the 
creditor is the owner of the object, the debtor cannot claim an interest in the 
surplus which can be generated by the object ’ s subsequent sale. In contrast, 
if the agreement is defi ned as a security agreement, the creditor will have to 
proceed under Articles 8 and 9 CTC as a secured creditor. Provided that the 
debtor agrees, the creditor can take possession or control of the object, sell 
or grant a lease, or collect or receive any income or profi ts arising from the 
object ’ s management or use. 212  These remedies must be exercised in a com-
mercially reasonable manner 213  and in the case of the proposed sale or lease 
the creditor must give prior written notice to all interested persons. 214  Sums 
collected by the creditor must be applied towards discharge of the secured 
obligation and any surplus must be distributed among the holders of the 
subsequently ranking interests and the debtor. 215  

 The delegation of the issue of characterisation to the applicable domestic 
law allows the Convention to stay outside the long-standing debate between 
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the formal and functional approaches. It is a compromise solution allowing 
Contracting States to adhere to the approach they adopted. 216  The fact that 
Article 2(2) expressly distinguishes between the security agreement, title res-
ervation and leasing agreements indicates that the legal systems adopting 
the formal approach can utilise these categories to introduce the transaction 
into the bigger category of the international interest. 217  From the functional 
approach perspective, the true security and  quasi  security interests can be 
subsumed under the Article 2(2) ’ s category of a  ‘ security agreement ’ . 

 This mechanism allows both formal and functional approaches to 
co-exist at the stage of the constitution of the international interest. United 
as  ‘ international interests ’ , all three types of interests are then subjected to 
the Convention ’ s uniform legal regime governing creation, registration and 
priority. 218  The distinctions between the three categories do not, however, 
become wholly irrelevant and when the issue of the remedies arises, the 
transaction ’ s characterisation once again becomes important. The remedies 
of the secured creditor are more detailed than those of other holders of 
international interests because a secured creditor, unlike a conditional seller 
and lessor, is not considered to be the owner of the object. 219  In countries 
following the functional approach, the RoT and some leases are treated as 
security interests. When the transaction is characterised as such, the creditor 
will only be able to exercise the remedies available to it as a secured creditor, 
and not as the conditional seller or lessor. 220  This is the effect of Article 2(2) 
providing that the categories enumerated therein are mutually exclusive. 
Once a transaction has been characterised as, for instance, a title reservation 
agreement it cannot be later re-characterised as a security interest.  

   ii. Article 1(q), (ii), (ll) Route: The Convention  

 Although Article 2(4) prescribes that it is the applicable law that  determines 
whether a transaction amounts to a security, RoT or a lease agreement, 
 Article 1 also provides for the defi nitions of these types of interests and 
agreements. It appears that the Convention provides for two different 
routes of determining whether a transaction falls into one of the categories 
of  Article 2(2) and does not explain the relationship between these routes. 
This issue is important because the characterisation under the applicable 
law and the Convention may not always coincide. 
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 Consider an agreement whereby an owner is letting an aircraft object on 
hire to the hirer, the latter having an option to purchase the object. Such an 
agreement will have to be characterised to establish whether it can qualify 
as the Convention ’ s international interest. If Article 2(4) is relied upon and, 
say, English law applies, the agreement may be characterised as a hire pur-
chase and will not fall into either of the categories of Article 2(2). 221  In con-
trast, if the agreement is defi ned under the Convention, it may be considered 
as a lease and amount to an international interest. English law distinguishes 
a lease and hire purchase on the basis that while a lease does not entail an 
option to purchase and the object must be returned to the lessor at the end 
of the agreement, hire purchase provides the hirer with this option. 222  In 
contrast, the broad defi nition of the leasing agreement under Article 1(q) 
includes any agreement by which  ‘ one person (the lessor) grants a right to 
possession or control of an object (with or without option to purchase) to 
another person (the lessee) in return for a rental  …  ’ . This defi nition would 
allow characterising this agreement as a lease and the lessor ’ s interest could 
qualify as an international interest. 

 The uncertainty relating to the characterisation of interests may be seen 
as being clarifi ed by the OC ’ s comment relating to the defi nition of a lease 
under Article 1(q):  ‘ leasing agreement  …  covers leases and sub-leases  …  
with or without an option to purchase  …   whether or not  the transaction 
would be characterised by national law as a leasing agreement,  though 
under  Article 2(4) it is left to the applicable law to determine whether the 
agreement is to be characterised as a security agreement or a title reser-
vation agreement  ’ . 223  This comment confi rms that the characterisation of 
the transaction can differ under the Convention and the national law. It 
also seems to suggest that the characterisation under the Convention is a 
two-stage exercise. First, the CTC ’ s defi nitions must be used for the  ‘ initial 
characterisation ’  to determine whether a transaction gives rise to an inter-
est which, in principle, can be governed by the Convention. 224  If, applying 
Article 1, a creditor ’ s interest can be defi ned as that of a secured creditor, 
conditional seller or the lessor, this interest will be governed by the Con-
vention. Secondly, once this is established, then the transaction should be 
characterised by the applicable domestic law for the purpose of other provi-
sions of the Convention and, in particular, those, relating to the creditor ’ s 
remedies. 225  
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 In line with this view, the agreement of hire of the aircraft object with 
the option to purchase should be initially characterised as a lease under 
Article 1 CTC. This will bring the agreement within the Convention ’ s 
scope. Once the international interest of the lessor is constituted, the inter-
est must, once again, be characterised under the applicable law pursuant to 
Article 2(4). The subsequent characterisation is needed to determine which 
interest-sensitive provisions of the Convention should apply to it. Thus, if 
the interest of the owner/lessor is later re-characterised by the applicable law 
as a security interest, it will exercise the remedies of a secured creditor and 
not those of a lessor. 

 The OC ’ s explanation of the relationship between the two routes of defi n-
ing various interests is not entirely satisfactory. For instance, a transaction 
initially characterised by the Convention as a lease with an option to pur-
chase may later be re-characterised as a hire-purchase agreement by the 
applicable domestic law. In this case, it is not clear whether such an interest 
would fall within the Convention ’ s scope. It would be an undesirable out-
come breeding uncertainty if a transaction characterised as falling within the 
Convention ’ s scope at the fi rst stage could later be excluded from its legal 
regime due to its subsequent re-characterisation by the applicable domestic 
law at the second stage of this exercise. 

 In support of the view expressed in the Commentary, it is potentially 
arguable that characterisation under the applicable law should have the 
effect of simply distinguishing between security interests and RoT agree-
ments in the broad sense. If this is correct, then a hire purchase agreement 
with an option to purchase could be re-characterised under the applicable 
law as the title reservation agreement in the sense that the owner retains 
its title until the hirer pays the rentals and decides to exercise the option to 
purchase. This argument can probably be supported by the OC ’ s remark 
relating to the defi nition of the lease that  ‘ under Article 2(4) it is left to the 
applicable law to determine whether the agreement is to be characterised 
 as a security agreement or a title reservation agreement  ’ . 226  This view would 
correspond to the Convention ’ s general distinction between the interests of 
a secured creditor and the conditional buyer and lessor as far as the rem-
edies are concerned. Indeed, the Convention does not distinguish between 
the remedies of the conditional seller and lessor. Accordingly, it is irrelevant 
whether the applicable law views the transaction as a hire purchase, lease 
or conditional sale. Provided that it is a transaction involving the retention 
of title by the owner/lessor or the conditional seller, the holder of such an 
interest can exercise the Convention ’ s remedies designed to suit the needs of 
the conditional seller and lessor. 
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 The approach adopted in the Commentary is diffi cult to justify because it 
is not supported by the text of the Convention. Article 2(4) expressly pro-
vides that it is the applicable law that should determine whether an interest 
is a security interest, a title reservation or a lease. In addition, the fact that 
its drafters did not intend the Convention to be used for this purpose fl ows 
from Article 2(4) of the Draft Convention, which reads as follows:  ‘ [t]he 
Convention does not determine whether an interest to which paragraph 2 
applies falls within sub-paragraph (a), (b) or (c) ’ . 227  This wording confi rms 
that the defi nitions of the security, title retention and lease contained in 
Article 1 should not be used to decide whether a transaction falls into one 
of the categories of Article 2(2). 

 The intention of the CTC ’ s drafters is also evident from the comments to 
the Draft Convention presented by the delegation from Japan: 

  since the characterisation is always the fi rst step to determine the applicability of 
relevant provisions, i.e. the remedies under the Convention, and thus, this para-
graph seems to be so important to be argued and interpreted repeatedly by the 
relevant parties in future, the explicit provision [that it should be governed by the 
applicable law and not the Convention] is preferable to avoid future confusions 
and misunderstandings. 228   

 Further, Article 1, defi ning the CTC ’ s terms, provides that these defi nitions 
should only be used as long as the context of the Convention does not 
require otherwise. Therefore, it is clear that Article 2(4) should be given 
priority over the defi nitions of a security, title retention and lease provided 
in Article 1 for the characterisation of a transaction. 

 It is suggested that the transaction must be characterised by the appli-
cable domestic law to ascertain whether it falls into one of the categories 
of  Article 2(2). Once characterised by the applicable law, the meaning of 
the terms  ‘ security interest ’ ,  ‘ retention of title ’  and  ‘ lease ’ , whenever they 
appear in other provisions of the Convention, should be read in accord-
ance with Article 1. This approach is different to the one adopted in the 
Commentary in that the Convention ’ s defi nitions are not used for the initial 
characterisation of the creditor ’ s interest. Instead, the interest is character-
ised by the applicable domestic law, as required by Article 2(4), to establish 
whether it is governed by the Convention. The proposed approach can also 
eliminate the possibility of the re-characterisation of the creditor ’ s interest 
at a later stage and bring predictability to the creditor in relation to its rem-
edies. Once the interest is characterised by the applicable domestic law, it is 
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 subjected to the legal regime of the Convention, including its defi ned terms. 
Consequently, in relation to other provisions of the Convention, such as the 
rules on priority and registration, the creditor ’ s interest should be defi ned in 
accordance with Article 1. 

 For example, if the creditor ’ s interest is characterised by the applicable 
domestic law as that of the conditional seller, it does not mean that such an 
interest need not be registered and should be granted super-priority simply 
because the creditor is considered as the owner of the object, even if this 
would be the consequence of its characterisation under the applicable law. 
The role of the applicable law ceases once the creditor ’ s interest is charac-
terised as that of the conditional seller. After that, it should be considered in 
accordance with the defi nitions in Article 1. Thus, the conditional seller will 
not be granted super-priority and will have to register its interest in the IR to 
secure its priority against subsequently registered and unregistered interests.    

   IV. THE LEGAL NATURE OF INTERNATIONAL INTERESTS: 
PROPRIETARY OR CONTRACTUAL ?   

 Consider the following situation. A creditor is willing to make a loan to 
the debtor to manufacture a new satellite. To assure the creditor that the 
loan and the interest will be repaid, the debtor transfers the ownership in 
the satellite to the creditor by way of a security. The parties agree that once 
the debt is discharged, the ownership in the satellite will revert back to the 
debtor. The satellite will be operated at low Earth orbit and thus out of 
reach of any jurisdiction known to the creditor. Concerned about possible 
practical complications relating to taking possession or selling the satellite 
in the case of the debtor ’ s default, the creditor wishes to support its security 
by some other means. 229  

 To achieve this end, the directors of the debtor company provide the 
creditor with the personal guarantees whereby they undertake to repay 
the borrowed sums together with the interest, should the debtor default. 
Both arrangements are entered into to assure the creditor that the borrowed 
sums will be repaid. For this reason, some jurisdictions treat such arrange-
ments as different types of security interests. For instance, the Russian Civil 
Code considers a personal guarantee as one of the means of securing per-
formance of an obligation and treats it alongside other forms of security, 
such as a hypothec over movable and immovable property, a pledge, a right 
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of  retention and others. 230  Other legal systems take the view that the legal 
nature of these two arrangements is so different that it is necessary to treat 
them almost as different institutions of the law. 231  

 The arrangement between the creditor and the debtor provides the former 
with a  proprietary  interest in the property of the latter and is often referred 
to as a  real  security. By obtaining ownership in the satellite as a means 
of securing repayment of the debt, the creditor obtains an interest in the 
property itself. Because it is an interest in the object and not simply a right 
against a particular contracting party with respect to the object, the creditor 
will, in theory, be able to pursue the satellite into the hands of a third party, 
should the debtor sell it and dissipate the proceeds of sale. 232  By earmark-
ing this particular satellite to the discharge of the debt, the creditor can also 
ensure that, in the case of the debtor ’ s insolvency, it will be able to obtain 
repayment by means of realising its security in priority to the other credi-
tors. The property encumbered by the creditor ’ s real security will no longer 
be available for distribution among the insolvent debtor ’ s unsecured credi-
tors. Generally speaking, the creditor holding a real security in the debtor ’ s 
object will be able to take this object out of the insolvent debtor ’ s estate, sell 
it and use the proceeds towards the discharge of the unpaid debt. 

 In contrast, the arrangement between the creditor and the directors with 
respect to the personal guarantee confers no such powers on the creditor. 
Similar to the real security, a personal guarantee affords the creditor addi-
tional security in that it may rely on the directors for the repayment of the 
debt should the debtor default. However, a personal guarantee, whereby 
the guarantor undertakes to honour the obligation owed to the creditor 
by the debtor, is a mere contractual obligation and confers no proprietary 
interest in the property of the directors on the creditor. For this reason, such 
a security is often called a  personal  security as opposed to the  real  one. 233  

 Assuming that the Convention applies and that the domestic law charac-
terises both arrangements as security interests, can both of them amount to 
international interests ?  On the one hand, Article 2(4) provides that it is the 
applicable domestic law that should characterise agreements as a security, 
title retention or lease, which necessarily implies that the Convention has no 
role to play in this exercise. On this view, both agreements can be consid-
ered as international interests. On the other hand, the Convention ’ s provi-
sions demonstrate that it governs the international interests of a proprietary 
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rather than personal nature. 234  It follows that although the Convention does 
not state so expressly, the proprietary nature of an interest is a necessary 
criterion to be met for it to fall within the Convention ’ s scope. 

 Since the contractual and proprietary interests attract different legal 
consequences, the distinction between them is of considerable practical 
signifi cance. Many legal systems recognise that a property interest implies 
exclusive dominion over the object which can be asserted against the whole 
world. 235  In contrast, a contractual obligation, or a personal right, merely 
refl ects the rights and obligations of the contracting parties. 236  The uni-
versality of property interests can explain their major feature: in principle, 
property interests remain valid in the case of the debtor ’ s insolvency. 237  This 
consequence fl ows from a widely recognised principle of insolvency law, 
according to which only those assets which belong to the insolvent com-
pany are available for the distribution among its creditors. If the creditor 
demonstrates that it has a property and not simply a personal right in an 
identifi able asset of the insolvent debtor, such property will no longer be 
considered as available for distribution among its other creditors. For this 
reason, the unpaid seller who has validly retained ownership of the goods 
can, in principle, take them back if the buyer is struck by insolvency. Since 
the unpaid seller has a property interest in the goods until it is paid the pur-
chase price, such goods cannot be treated as the property of the insolvent 
debtor. Similarly, if the secured creditor holds a proprietary interest by way 
of a security in the insolvent debtor ’ s object, it can, in principle, segregate 
this object from other assets of the debtor and obtain the repayment of 
the loan from the proceeds of sale. The liquidator or trustee in bankruptcy 
of the insolvent debtor will not be able to keep the holder of the property 
interest on the sidelines while it pays the debts owed by the insolvent debtor 
to its general creditors. This does not mean that the personal right is com-
pletely destroyed by the insolvency of the debtor. Rather, it is transformed 
into a right to prove for its monetary value along with other creditors of the 
insolvent debtor. 238  Since the value of the assets of the insolvent debtor is 
often considerably smaller than its liabilities, the holder of a personal right 
usually has only minuscule chances of obtaining the discharge. This feature 
of property interests on its own makes it clear why a creditor may be eager 
to establish that it has a property rather than a personal right over some 
identifi able assets of the insolvent debtor. 
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 The Convention does not explicitly defi ne international interests as either 
personal or property interests. The representatives of the aviation industry, 
taking part in the drafting of the Convention and the Aircraft Protocol, 
insisted that its fi nal text should refl ect the vital principles of asset-based 
fi nance and leasing and ensure that the interest acquired by the holder of the 
international interest is of a proprietary nature. 239  Likewise, the Restricted 
Working Group (RWG), which consisted of representatives of fi nancial 
institutions, industries and practicing lawyers, concluded that the interna-
tional interest should denote a proprietary interest in the asset of the debtor. 
The RWG stated that as a proprietary interest, the international interest 
should afford its holder an opportunity to  follow  the asset into the hands of 
third parties and to obtain the discharge of the debt  prior  to other creditors 
of the debtor. 240  

 Although the Convention does not explicitly refer to international inter-
ests as proprietary interests, its provisions allow one to conclude that the 
holder of the international interest acquires a property rather than simply a 
personal right in the object. 241  For example, Article 30 provides that in the 
insolvency proceedings against the debtor an international interest remains 
 ‘ effective ’  if registered in the IR prior to the commencement of such proceed-
ings.  ‘ Effective ’  is said to refl ect the proprietary nature of the international 
interest, 242  which means that, as a general rule, registered international 
interests will rank ahead of the claims of the junior secured and unsecured 
creditors of the insolvent debtor. 243  

 A proprietary international interest will not only be effective during the 
insolvency proceedings, but is also likely to survive the debtor ’ s insolvency. 
Although no cases decided under the Convention have yet been reported to 
support this point, one English case may prove to be useful in this regard. 244  
In this case, Hugh Lind, in return for a loan, mortgaged the possibility of 
becoming possessed in the future of a share of his mother ’ s personal estate 
fi rst to the Norwich Union Life Insurance Society and three years later to 
another lender — HL Arnold. In the same year he was adjudicated bankrupt 
and obtained his discharge. Neither Norwich Union nor Arnold tried to 
enforce their security at that time. Six years later, Mr Lind ’ s mother died 
and he became entitled to a share in her estate. He assigned this share to the 
plaintiffs. 
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 The plaintiffs argued that the security interests of the fi rst two lenders 
were of no value. This was based on the bankruptcy and the discharge of 
the debtor and that after the discharge the debtor was entitled to a  ‘ fresh 
start ’  free from the old contractual obligations. 245  The court ’ s reasoning 
turned on the question whether assurances of Mr Lind to the prior credi-
tors rested in the contract, or whether they amounted to a real security in 
the potential share of Mr Lind and became enforceable once such prop-
erty came into existence. It was held that because the assurances given to 
Norwich Union and Arnold were security interests and conferred on the 
secured creditors a proprietary and not merely a personal right in the share 
of Mr Lind, these security interests survived his bankruptcy and had to 
be ranked ahead of the plaintiff ’ s interest. By analogy with this case, if the 
holder of a registered international interest fails to enforce its security at the 
start of the debtor ’ s insolvency proceedings, its security should not simply 
disappear. Since the security interest is of proprietary nature and  ‘ effective ’  
in insolvency, it is likely to survive the debtor ’ s insolvency and rank ahead 
of the junior secured and unsecured creditors of the debtor. 

 Article 29 CTC serves as another indicator of the proprietary nature of 
the international interests. Article 29(1) provides that  ‘ a registered inter-
est has priority over any other interest subsequently registered and over 
an unregistered interest ’ . 246  The privileged treatment of the prior registered 
international interest can be explained by its proprietary nature. Once the 
debtor transfers its proprietary interest in the object to the secured credi-
tor, who registers its interest, it becomes the holder of such a proprietary 
 interest. 247  As the holder of the registered property interest in the object, the 
secured creditor is entitled to take this object in priority to the holders of the 
subsequently registered and unregistered interests. 248  

 The priority enjoyed by the secured creditor over the unsecured credi-
tors or the liquidator of the insolvent debtor is evident from many cases 
decided under English law. 249  In one case, a company obtained a loan from 
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the plaintiffs in exchange for a security in  ‘ all the stock, plant, chattels, and 
effects which may from time to time be held by the company ’ . 250  Before 
the principal money became due or the interest had fallen into arrears, the 
debtor went into liquidation. The liquidators of the insolvent company took 
possession of all its property and were about to apply it for the benefi t of its 
ordinary creditors. In the dispute between the secured creditors (the plain-
tiffs) and the liquidators of the insolvent company, the court gave priority 
to the secured creditors even though the time for the repayment of the debt 
had not yet arrived. It was held that once the company had become insol-
vent, security had become immediately enforceable and the secured creditor 
should not be kept on the sidelines while unsecured creditors obtained their 
discharge out of the property encumbered by security. 

 The priority fl owing from the proprietary nature of the interest held by 
the secured creditor was also evident in another case, where the insolvent 
company owed money both to unsecured and secured creditors. 251  One of 
the unsecured creditors obtained judgment against the insolvent company. 
Instead of approaching the insolvent company for the repayment of the 
debt, the unsecured creditor served a garnishee order nisi on the debtor 
of the insolvent company. In accordance with the garnishee order nisi, the 
debtor was required to pay its debt to the unsecured creditor instead of its 
original creditor. The secured creditor argued that the debt belonged to the 
insolvent company and was for this reason encumbered by security. It was 
held that the garnishee order nisi did not transfer the ownership in the debt 
from the insolvent company to the unsecured creditor. The debt remained 
encumbered by the security and the secured creditor was able to obtain the 
discharge out of this money prior to the unsecured creditor. The proprietary 
nature of the security and the privileged treatment which it affords to a 
secured creditor allowed it to extend its hands to such property of the insol-
vent debtor which had not yet even reached its intended recipient! 

 Finally, another case demonstrates just how strong a privileged position 
of the secured creditor can be. 252  In this case, a company obtained a secured 
loan and duly paid all interest to the secured creditor. The principal sum 
had not yet become payable and the debtor was not in breach of contract 
between itself and the secured creditor. At this stage, another creditor of 
the debtor obtained a judgment against it, ordering the debtor to repay 
sums due to this creditor. The secured creditor appointed a receiver, with 
the result that the debtor was unable to deal with its property and pay to 
the judgment creditor. The court held that since the secured creditor was the 
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holder of a proprietary interest in the property of the debtor, it could enforce 
the security on the ground that such security was in jeopardy. Although 
Buckley J felt that the outcome of the case was possibly unjust with respect 
to the judgment creditor, he stated that  ‘ the creditor never had any right as 
between himself and the debenture-holder [secured creditor] to enforce pay-
ment in priority to the debenture-holder ’ . 253  

 Finally, Article 29(6) CTC is also indicative of the proprietary nature of 
the international interests. According to this provision,  ‘ any priority given 
by this Article to an interest in an object extends to proceeds ’ . The ability 
to follow the object or trace its proceeds in the case of an unauthorised 
disposition is often considered as another incident of a property interest 
held in such an object. As a general rule, the owner (or the holder of a 
lesser proprietary right) is entitled to take its property back from a third 
party. 254   Article 1(w), however, defi nes  ‘ proceeds ’  restrictively, limiting them 
to monetary or non-monetary proceeds resulting from total or partial loss 
of the object (such as insurance payments) or total or partial confi scation, 
condemnation or requisition. For instance, if a debtor sells a train wagon, 
encumbered by a security, to a third party and retains the proceeds of sale 
in its bank account, a secured creditor who has a registered international 
interest in the wagon will not be able to pursue the collateral into the pro-
ceeds of sale. If the secured creditor were able to do so, it would broaden the 
Convention ’ s scope beyond the categories of objects listed in Article 2(3). 255  
In contrast, if the charged object is insured against a loss and is later 
destroyed by collision with another object, the secured creditor ’ s interest in 
the collateral will extend to the insurance proceeds. 256   
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