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   The Law of Charities and the 

Public Law – Private Law Divide   

   I. Introduction  

  In my judgment  …  the world of charity is essentially private. 1  
 Charitable trusts are public, not private, trusts. 2   

 The law of charities has not traditionally displayed a great deal of concern for how 
its own subject matter should be analysed or understood. Rooted in the prac-
tices of England ’ s equitable and ecclesiastical courts, and anchored for centuries 
to the Preamble of an Elizabethan statute, the charity law tradition of the common 
law world is most commonly described through a narrative, and thus perceived 
through a lens, which emphasizes these features of its rich history. The historical 
lens, as any other, has certain optical effects. It accentuates the judicial provenance 
of much of the law of charities, and the casuistic quality of the decisions establish-
ing which philanthropic impulses the courts will in perpetuity enforce. It high-
lights the isolated quality of the law of charities and the way in which it seems to 
perch, an abiding reminder of equity ’ s historic separateness, somewhere outside 
the core disciplines of the private law. And it accentuates the extent to which the 
law of charities is  ‘ common ’  to the common law world. 

 The historical lens, then, captures much that is true about the law of charities. 
However, it also has a number of limitations, the gravity of which has increased 
in recent years. The lens does not fully capture, for example, the extent to which 
charity law is now rooted in statutory instruments and controlled by statutory 
regulators, not only in England and Wales, but also in other parts of the common 
law world. It fails to convey the degree to which charities, and thus the laws per-
taining to charities, are enmeshed in debates about the proper scope of the welfare 
state and the appropriate ambit of human rights instruments. The historical lens 
understates the degree of variation between the laws governing charities in differ-
ent common law jurisdictions, and the effect that different institutional settings 
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have had on the core doctrines of the tradition. And it masks a traditional lack of 
theory about the purpose of charity law, and its place on our legal map. 3  

 The project of this book is to address some of these limitations by bringing 
another  ‘ lens ’  to bear on the modern law of charities in a number of common law 
jurisdictions. The chosen lens is that of the public law – private law divide, a central 
conceptual tool for the organization of legal information. The book examines var-
ious aspects of the law of charities in terms of their relationship with the contested 
categories of  ‘ public law ’  and  ‘ private law ’ , doing so in the hope of achieving three 
related goals. The fi rst of these may, in the tradition of Peter Birks, be identifi ed 
as the  mapping  goal: it is to begin exposing where the law of charities  ‘ sits ’  in a 
doctrinal world that can be viewed as conceptually divided into the public and the 
private. The second, and related, goal of the book is a  comparative  mapping goal: it 
is to identify the similarities and differences between certain laws governing chari-
ties in different jurisdictions, in order to illustrate the range of existing charity 
law  ‘ maps ’  within the common law world, and the corresponding range of views 
about charities to which those maps give effect. Finally, the book has an  evaluative  
goal, which is to contribute to the creation of a useful normative discourse about 
the function of charity law in modern society and the merit of specifi c charity law 
rules. 

 In pursuing these goals, the book makes four central claims. The fi rst claim 
is that the charity law tradition that evolved in the English Chancery courts 
(the  ‘  common law charities tradition ’ ) was historically a true  ‘ hybrid ’  of private 
law and public law, in the sense that it accorded comparable importance to the 
autonomy interests of benevolent property owners, and to the public interest in 
properly and effectively administered charity property. The second claim is that 
the contemporary regimes of charity regulation that have evolved in  England and 
Wales and other common law jurisdictions are also legal hybrids, but in changed 
and varied senses, which refl ect the diverse public interests that have come to bear 
on the law of charities through the tradition ’ s interaction with tax law, human 
rights law and modern government welfare policies. The third claim is that 
although each of these regimes is unique, it is nonetheless possible to identify a 
general dichotomy between  ‘ civil ’  and  ‘ tax-based ’  regimes of charity regulation, 
based on the public interests that each regulator is mandated to protect. My fi nal 
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claim is that the varied public interests exerting infl uence on the law of charities 
have combined to make charity law an increasingly  public-leaning  hybrid, which 
development is refl ected in the contemporary emergence of  ‘ social enterprise ’  
vehicles that are both increasingly autonomous in character and subject to lighter-
touch regulatory regimes. 

 The public law – private law lens that is applied throughout this book is sub-
stantially doctrinal, in the sense that it relies on  ‘ language and concepts that are 
internal rather than external to law ’ . 4  Nevertheless, it seeks to expand charity law ’ s 
self-understanding in ways that require elaboration. 5  Therefore, in what follows, 
this introduction will examine the concept of the public law – private law divide, its 
relationship to the law of charities, and the particular account of the divide that 
will be employed for purposes of this work. Finally, the introduction will outline 
and explain the structure of the remainder of the book.  

   II. The Public Law – Private Law Divide: 
The History of a Concept  

 The conceptual division of law into public and private, though a relatively recent 
phenomenon in the common law, has preoccupied jurists since the earliest days 
of the Western legal tradition. The history of the division has been extensively 
examined in the literature, 6  and my aim at this point is to provide only a very brief 
preliminary summary of that literature. For the Romans, the distinction between 
public law — that concerning the Roman state — and private law — that concern-
ing the well-being of individuals — stood at the forefront of their system of legal 
classifi cation, 7  although little doctrinal energy was spent delimiting the scope of 
each legal sphere. 8  With the collapse of the Roman Empire and the ascendancy of 
feudalism and Germanic law, the distinction lost for a time its practical and intel-
lectual force, medieval society being governed by an assortment of laws deriving 
from a variety of relationships and sources of authority. 9  Following the revival 
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of classical Roman legal learning in the twelfth century, however, the public law –
 private law distinction became foundational to the structure of European law, 
ultimately underpinning the organization of the continental codes, and the for-
mal separation of civil courts and administrative tribunals in countries such as 
 Germany and France. 10  

 England and Wales was much slower than the Continent to develop a 
 ‘  consciously articulated distinction ’  between public law and private law. 11  The his-
torical English aversion to the notion of a separate category of public law, trace-
able back to the twelfth century, 12  was concretized by the Victorian jurist Albert 
Dicey, who argued in his  Introduction to the Law of the Constitution  that the  ‘ uni-
versal subjection of all classes to one law administered by the ordinary courts ’  was 
a key element of the rule of law. 13  Despite the various criticisms to which it was 
subjected, Dicey ’ s defence of formal equality before the law and his criticism of 
the French system of  droit administratif  is widely credited with having held back 
the development of a distinct, English public law tradition for almost a century. 14  
Dicey ’ s work was also  ‘ remarkably infl uential ’  in various of the colonies to which 
England ’ s common law tradition had spread. 15  

 It was during the course of the twentieth century that unique  ‘ public law ’  and 
 ‘ private law ’  traditions developed within the common law world. The rise of a self-
conscious  ‘ public law ’  came fi rst, emerging as a response to the rapid expansion of 
the welfare state, and concomitant concerns about the dangers of untrammelled 
bureaucratic power. Within the course of fi ve or six decades, administrative law 
had gone from  ‘ supposed nonexistence to professional acceptance and respect-
ability ’  in the United Kingdom, and was developing quickly in other common 
law jurisdictions. 16  Together with constitutional law, administrative law was soon 
understood as one of two central pillars of a broader public law tradition. The 
self-conscious identifi cation of a distinctive  private law  tradition followed (and 
likely followed from) these public law developments. 17  As public law became more 



 5The Public Law–Private Law Divide: The History of a Concept

 18      ibid 490.  
 19      The history of these procedural changes is outlined in most English administrative law texts: 

see, eg,      P   Craig   ,   Administrative Law  ,  7th edn  (  London  ,  Sweet  &  Maxwell ,  2012 )  836   .  
 20      Scholarly interest in the public law – private law divide was also driven by the privatization agenda 

of the government of Margaret Thatcher and the rise of the  ‘ new public management ’ . See generally 
Cane, (n 11) 1 – 7, 11 – 18;      P   Cane   ,  ‘ Accountability and the Public/Private Distinction ’  in    N   Bamforth    and 
   P   Leyland    (eds),   Public Law in a Multi-Layered Constitution   (  Oxford  ,  Hart Publishing ,  2003 )  247, 256   .  

 21            C   Harlow   ,  ‘   “ Public ”  and  “ Private ”  Law :  Defi nition without Distinction  ’  ( 1980 )  43      MLR    241, 250    ; 
      GS   Morris    and    S   Fredman   ,  ‘  The Costs of Exclusivity :  Public and Private Re-examined  ’  [ 1994 ]     PL    69    . 
See also Dawn Oliver, noting in 1999 that  ‘ more attention is paid to defi ning public law than private 
law ’ :      D   Oliver   ,   Common Values and the Public-Private Divide   (  Cambridge  ,  Cambridge University Press  
 1999 )  15   .  

 22      For an argument that this focus  ‘ distorted ’  the debate, see       N   Bamforth   ,  ‘  The Public Law-Private 
Law Distinction :  A Comparative and Philosophical Approach  ’   in     P   Leyland    and    T   Woods    (eds),   Admin-
istrative Law Facing the Future   :    Old Constraints and New Horizons   (  Oxford  ,  Oxford University Press , 
 1997 )  137    .  

 23      See, eg,       G   Samuel   ,  ‘  Public and Private Law: a Private Lawyer ’ s Response  ’  ( 1983 )  46      MLR    558    .  

dominant, a growing group of private law jurists began to argue that  ‘ property, 
tort, contract, restitution (and perhaps also trusts)  …  constituted a conceptually 
distinct part of the law ’ . 18  

 The development of distinctive  ‘ public law ’  and  ‘ private law ’  traditions in the 
Anglo-Commonwealth world has been paralleled by the development of a size-
able Anglo-Commonwealth literature debating the validity and the function of 
the public law – private law divide. This literature provides the starting point for 
this work ’ s analysis of the law of charities, and we will have occasion to examine it 
more fully in what follows. By way of context, however, it is important to note that 
the body of literature upon which this book relies has been driven to a large extent 
by major statutory developments in the UK, which have had the effect of making 
the distinction between public law and private law an issue of dispositive concern. 
Principal among these developments has been the introduction, now 30 years past, 
of a separate procedure for judicial review matters in the UK, built around the 
concept of a  ‘ public law claim ’ . 19  The enactment of the UK Human Rights Act 
1998, which imposes liability for human rights infractions on a range of  ‘ public 
authorities ’ , has been equally infl uential. 20  

 This historical context has signifi cantly infl uenced the shape of recent Anglo-
Commonwealth debates over the public law – private law divide. Two characteris-
tics of these debates are particularly worthy of consideration. First, a signifi cant 
proportion of the early academic commentary on the distinction between public 
law and private law was written from a  ‘ public law ’  perspective, and focused either 
on the appropriateness of having a separate judicial review procedure or of sub-
jecting particular decisions to judicial or human rights review. 21  This focus gave a 
distinctive hue to the debate, 22  and cast many of the later  ‘ private law ’  perspectives 
on the nature of the divide as responses to these public law arguments. 23  Second, 
the public law-private law literature upon which this book relies, though broadly 
an Anglo-Commonwealth literature, is oriented towards the structure and con-
cerns of UK law. Various explanations could be offered for this state of affairs, 
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but one major factor appears to be that the designations  ‘ public law ’  and  ‘ private 
law ’  have fewer dispositive consequences in other common law jurisdictions, and 
thus attract less judicial and scholarly attention. We shall examine this claim more 
closely in what follows. For present purposes, it suffi ces to note that the common 
law debate over the existence and the validity of the public law – private law divide 
is centred in the UK. 24  The book will therefore rely heavily on the work of English 
legal theorists in developing its claims about the relationship between charity law 
and the respective spheres of public law and private law.  

   III. Mapping the Law of Charities across the 
Public Law – Private Law Divide  

   A. Why Map At All ?   

 As I indicated in the previous section, this book is, initially at least, concerned 
with mapping. It examines the common law charities tradition through the lens 
of the public law – private law divide in order to better understand how this tradi-
tion stands in relationship to the public law and private law spheres. It examines 
contemporary regimes of charity regulation through this same lens, and aims to 
also understand how these regimes relate to the common law and to each other. 
In these varied, relational senses, the book aims to  ‘ situate ’  the law of charities on 
a fundamental doctrinal map. 

 I argue that this mapping project is one worth pursuing. It is worthwhile 
despite the common law ’ s well-known aversion to sorting methodology, 25  and 
despite the notoriously unsystematic character of charity law. 26  Indeed, it may be 
worthwhile for precisely these reasons. The act of sorting information is valuable 
because it forces us to evaluate the signifi cance of the information at hand. 27  And 
the act of sorting  law  is valuable because it tends towards clarity and predictabil-
ity, two basic requirements of the rule of law. 28   ‘ A good map ’ , as Stephen Smith 
observes, will help ensure that like cases are decided alike, and guard against the 
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dangers of  arbitrariness. 29  These are compelling arguments for applying a sorting 
 methodology to the law of charities, particularly in a jurisdiction like Canada, 
where administrative discretion has become the hallmark of the fi eld. The project 
of mapping the law of charities is worthwhile, in sum, because it orients the fi eld 
towards coherence and justice, and because even if the end result turns out to 
be unsatisfying, we will have learned something important through the mapping 
process itself. 

 Despite embracing a sorting methodology, however, I do not start from the 
position that charity law, or even the individual doctrines and procedures that 
constitute it, are straightforwardly amenable to a binary classifi catory scheme. 
Such a position is neither intuitive nor consistent with the literature that exists, 
and would tend to produce an overly simple map. 30  I do not intend to argue, there-
fore, that the law of charities is exclusively a  ‘ public law ’  or  ‘ private law ’  discipline. 
Rather, I will suggest that charity law lies somewhere within the contested border 
region between public law and private law, and that it partakes in signifi cant ways 
of each. This public – private  hybridity , I claim, is an essential characteristic of the 
law of charities. By paying attention to this characteristic, we may improve both 
our understanding of the function of charity law in modern society and our ability 
to evaluate specifi c charity law rules. 

 In selecting hybridity as the key  motif  animating its doctrinal map of the law 
of charities, this book stakes out a distinctive position in broader debates over 
legal mapping. 31  It is a position that acknowledges law ’ s complexity, but asserts 
the ability of legal maps to help us understand both the interrelationship between 
legal concepts and processes of legal change. The focus on hybridity also distin-
guishes the book from an existing body of doctrinal scholarship examining the 
relationship between public law and private law. In recent years, scholars have 
shown an increasing interest in identifying areas where public law and private 
law doctrines  ‘ intersect ’ , and debating the merits of their cross-fertilization. Some, 
like Matthew Conaglen, have conducted detailed analyses of the similarities and 
differences between specifi c legal rules. 32  A substantial number of commentators 
have addressed the impact of constitutional principles on substantive, private law 
doctrines, 33  while a smaller number have considered how  ‘ private law ’  principles 
might fl ow the other way. 34  
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 While this body of literature has unquestionably enriched our  understanding 
of the interrelationship between public law and private law, the language of 
 ‘  intersection ’  and  ‘ cross-fertilization ’  tends to reinforce the picture of a binary legal 
world in which legal doctrines, procedures and institutions have a single, or at 
least primary, site of belonging. Thus, within Conaglen ’ s comparative analysis of 
fi duciary confl ict doctrine and bias, the former doctrine is clearly identifi ed as a 
private law doctrine, although one that may share certain characteristics with the 
public law of bias. 35  Similarly, in Mayo Moran ’ s work, discrimination law is clearly 
understood to be a public law subject, although one that may draw on private 
law concepts of personhood to give it substance. 36  Public law and private law are 
 ‘ mutually constitutive ’  within this picture, but specifi c legal doctrines remain situ-
ated within either one or the other sphere. 

 It may indeed be the case, as this body of work suggests, that most doctrines, 
procedures and institutions have a single or primary site of belonging within either 
the public law or private law sphere. This question, while important, is far beyond 
the scope of the present work. My more limited claim is that whatever the answer 
to this question, it is also possible to envisage public and private colliding  within  
a singular legal doctrine, procedure or institution, such that that doctrine, proce-
dure or institution could not safely be said to have a primary site of belonging in 
 either  the public law or private law sphere. The question that such a doctrine, pro-
cedure or institution would naturally raise is how the subject ’ s identity is divided 
between its constituent private and public elements. 37  While the concepts of cross-
fertilization and intersection might assist in this inquiry, the concept of hybridity 
would seem to provide the most appropriate analytical and evaluative tool. 

 The use of hybridity as an academic discourse has become current in only the 
last three or four decades. 38  Today, however, the concept of a hybrid — a  ‘ thing 
composed of mixed or incongruous elements ’  39  — plays an important role in a 
variety of disciplines, ranging from genetics to cultural studies to anthropology. 
Hybridity theory depends on the  ‘ prior assumption of  …  fi xed boundaries ’ , but 
often seeks to problematize and destabilize these boundaries, and to explore the 
border zones that surround them. 40  In the context of cultural and literary studies, 
hybridity and the related concepts of m é tissage, creolization, and border iden-
tity are invoked primarily to explain  ‘ new ’  hybrid forms — the  ‘ increasingly mixed 
sites ’  of contemporary belonging and affi liation that exist in modern  societies. 41  
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However, scholars also refer to  ‘ existing or, so to speak, old hybridity ’ , which 
involves  ‘ different ways of looking at historical and existing cultural and institu-
tional arrangements ’ . 42  According to Pieterse, this is  ‘ a more radical and penetrat-
ing angle that suggests not only that things are no longer the way they used to be, 
but were never really the way they used to be, or used to be viewed ’ . 43  

 The concept of hybridity, as developed in the fi eld of cultural and  literary 
 studies, provides a useful conceptual tool for this book ’ s mapping goals. By 
simultaneously acknowledging and destabilizing perceived boundaries, hybrid-
ity theory creates space for the mapping of a legal discipline, such as the law of 
charities, which does not have a primary site of belonging in either the public 
law or private law sphere. Hybridity theory also offers a promising source of 
language and imagery for this book ’ s evaluative goal of contributing to a useful 
normative discourse about the place of charity law in modern society. Literary 
studies scholars sometimes describe hybrids as  ‘ locuses of confl ict ’  between dif-
fering values and ideas, 44  which can display  ‘ the lack of total reciprocity between 
signifying systems ’ . 45  Hybrid  texts , for their part, are described as being char-
acterized by dissonances, disparate vocabulary and a lack of cohesion, which 
characteristics are attributable to differences in the prevalent assumptions of 
their composite linguistic cultures. 46  Literary studies scholars also describe 
hybridization as a  dynamic  phenomenon, and suggest that the subject compo-
nents of the hybrid form may be alternately dominant and subsidiary. 47  We will 
see that many of these descriptors of hybrid literary phenomena are equally apt 
descriptors of the law of charities and its constituent doctrines, procedures and 
institutions.  

   B. Why This Mapping Tool ?   

 The more diffi cult question, in many ways, is whether the public law – private 
law divide is the best foundation upon which to build a map of the law of chari-
ties. Previous scholarship has considered the relationship between charity law 
and the respective categories of public law and private law, and suggested that 
it is worthy of further study. 48  However, it is not the only possible sorting tool. 



10 The Law of Charities and the Public Law–Private Law Divide

Press ,  1934 )  93 – 101   . The lens has been applied, to varying extents, by several authors since then: see, 
eg,       M   Freedland   ,  ‘  Charity Law and the Public/Private Distinction  ’   in     C   Mitchell    and    SR   Moody    (eds), 
  Foundations of Charity   (  Oxford  ,  Hart Publishing ,  2000 )   ;       M   Moran   ,  ‘  Rethinking Public Benefi t :  The 
Defi nition of Charity in the Era of the Charter  ’   in     J   Phillips   ,    B   Chapman    and    D   Stevens    (eds),   Between 
State and Market   :    Essays on Charities Law and Policy in Canada   (  Montreal  ,  McGill-Queen ’ s University 
Press ,  2001 )   ;      A   Parachin   ,  ‘  Regulating Philanthropy: Is Charity Public or Private  ?  ’  ( CBA National Char-
ity Law Symposium ,   Toronto  ,  4 May 2012 )  . I briefl y considered the lens in an earlier work, suggesting 
at that time that there were reasons to resist the view that the common law of charities was public: 
      K   Chan   ,  ‘  Taxing Charities/Imposer les Organismes de Bienfaisance :  Harmonization and Dissonance 
in Canadian Charity Law  ’  ( 2007 )  55      Canadian Tax Journal    481, 541    . In the American context, see 
      E   Brody   ,  ‘  Respecting Foundation and Charity Autonomy :  How Public is Private Philanthropy ?   ’  ( 2010 ) 
 85      Chicago-Kent Law Review    571    . Moran was possibly the fi rst to identify the charitable trust as a 
 ‘ hybrid of public and private relationships ’ : ibid 257. However, her piece did not analyse these relation-
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 49            M   Cullity   ,  ‘  The Charitable Corporation: a  ‘ Bastard ’  Legal Form Revisited  ’  ( 2001 )  17      The Philan-
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 50           M   McGregor-Lowndes   ,    K   O ’ Halloran    and    K   Simon   ,   Charity Law and Social Policy   :    National and 
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 51      Smith (n 4) 250 – 51.  
 52      Birks (n 27) xxxvi.  
 53      ibid xxxvi – xxxix, asserting that the whole law is  ‘ either public law or private law ’ .  

 Maurice  Cullity, for example, has examined the ways in which the law of charities 
is a  ‘ hybrid ’  of several distinct legal disciplines, including trust law, corporate law 
and tax law. 49  A more recent co-authored work categorizes the rules governing 
charities in several jurisdictions according to an identifi ed set of  ‘ core functions ’  
of charity law. 50  All of these mapping schemes may enhance our understanding of 
the law of charities and improve the law ’ s coherence and predictability. Neverthe-
less, there are several compelling arguments for organizing our thinking about the 
law of charities around the public law – private law divide. 

 The fi rst reason why the public law – private law divide is an appropriate sort-
ing tool for the law of charities is simply that the divide represents a fundamental 
 ‘ organizational claim ’  of the law. 51  The relationship between a given classifi catory 
scheme and the public law – private law divide will therefore often loom as a ques-
tion, even if it is a question the classifi er wishes to avoid. Peter Birks ’ s ambitious 
project to map all of the core subjects of the common law according to a broadly 
Romanist model aptly illustrates this reality. As Birks was careful to point out in 
the preface to  English Private Law , the object of that work was not to investigate 
the  ‘ boundary disputes ’  between private law and public law, but rather to deci-
pher the internal structure of each  ‘ sub-unity ’  of the law, and articulate its prin-
cipal components. 52  Even before the publication of a companion volume entitled 
  English Public Law , however, the most basic division that Birks ’ s taxonomy com-
municated was precisely that between public law and private law. 53  While charity 
law ’ s location within section G (Property for Purposes) of chapter 4 (Property 
(General Principles)) of Birks ’ s scheme is undoubtedly signifi cant, therefore, the 
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more fundamental implication of the  Private Law  and  Public Law  volumes is that 
the law of charities belongs to the private law sphere. 54  

 A second and related reason for applying the public law-private law lens to the 
law of charities is that public law and private law provide  ‘ two distinct sets of start-
ing points ’  for thinking about legal regulation. 55  While private law is concerned 
with rendering intelligible the immediate connection between two litigating par-
ties, public law casts its gaze over a wider group of persons that are indirectly 
connected through politically determined goals. 56  And while private law operates 
against a general backdrop of freedom, public law demands that the actions of its 
subjects be grounded in a legal rule: 

  For private persons, the rule is that you may do anything you choose which the law does 
not prohibit  …  But for public bodies the rule is opposite, and so of another character 
altogether. It is that any action to be taken must be justifi ed by positive law. 57   

 One consequence of these distinct starting points is that the labels  ‘ public ’  and 
 ‘ private ’  have tremendous rhetorical force in charity regulation, as they do in other 
legal spheres. To say that charities are  ‘ private ’  is generally to imply that neither 
government nor the broader community may normally interfere in their govern-
ance or in the expenditure of their resources without substantial justifi cation. To 
label charities as  ‘ public ’ , on the other hand, is to suggest the opposite — namely, 
that the actions taken by charities to defi ne their benefi ting community and dis-
tribute the charitable resources they hold must normally be authorized and con-
trolled by rules of law. 

 A third reason for using the public law – private law divide as a sorting tool for 
the law of charities is that binary public/private classifi cations are increasingly 
being used in legal regimes with which the law of charities intersects. The  English 58  
Civil Procedure Rules, for example, provide that an institution will be amenable 
to judicial review if it acts or fails to act  ‘ in relation to the exercise of a public 
 function ’ . 59  The Human Rights Act 1998, the Equality Act 2006, and the Compa-
nies Act 2006 are on a growing list of UK legislative instruments that impose obli-
gations and liabilities on institutions that perform  ‘ functions of a public nature ’ . 60  
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If the relationship between these instruments and the English charitable sector 
was at one time largely theoretical, this is clearly no longer the case. Claimants 
in England and Wales have relied on their provisions to argue that charities must 
give a fair hearing to those affected by their decisions, or protect their legitimate 
expectations, or respect their human rights. 61  

 Public/private designations have historically been less prominent in the statu-
tory lexicons of other jurisdictions, as I have already suggested, and have therefore 
played a smaller dispositive role in those jurisdictions. While the UK ’ s reformed 
judicial review procedure is built around the concept of a  ‘ public law claim ’ , for 
example, the jurisdiction-defi ning concept in Australia ’ s federal judicial review 
procedure is that of a  ‘ decision of an administrative character ’ , defi ned in terms of 
the source of the decision maker ’ s powers. 62  However, even in jurisdictions where 
other terms are used to demarcate the limits of judicial review and human rights 
law, the public – private binary may fi nd legal expression. The terms  ‘ public ’  and 
 ‘ private ’  operate in a variety of specialized regulatory regimes, 63  and in Canada the 
terms  ‘ public law ’  and  ‘ private law ’  play a crucial role in delineating the particular 
composition of the bijural legal tradition of the province of Quebec. 64  Notions 
of the public and the private may also exert an  indirect  infl uence: this has been 
the case with the application provision of the Canadian Charter of Rights and 
Freedoms, as we shall see in Chapter 6. While not all jurisdictions rely on public/
private classifi cations to the extent of English law, therefore, there seem to be few 
if any jurisdictions in respect of whose positive law the public – private binary is 
entirely without infl uence. 

 A fourth and fi nal reason why the public law – private law divide is an appropri-
ate sorting tool for the law of charities is that the identity of charity law has  always  
been signifi cantly divided between its public and private elements. Indeed, looking 
back at the history of the law in this area, it can plausibly be claimed that the chari-
table trust was a public – private hybrid from its very inception, in the sense that it 
represented the adaptation of a private law institution in the service of a perceived 
public interest. As historical accounts of trust law point out, medieval landowners 
and their lawyers developed the legal predecessor of the trust in order to  ‘ evade 
certain incidents associated with the transmission of land to their heirs under the 
rules of common law, and to have a wider power of disposition of land than these 
common-law rules permitted ’ . 65  The trust was designed as a  facilitative institution 
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for the transfer and usage of property, which would maximize a property owner ’ s 
autonomy to determine how he or she would give that property away. 66  In this 
sense, the trust has always been anchored fi rmly to the law of  property, one of the 
 ‘ twin pillars ’  of private law. 67  

 Since its early beginnings, however, the apparatus of the trust was also employed 
to facilitate gifts of property for pious causes, and eventually charitable objects. 68  
In cases where the trust was so employed, the institution adapted itself to refl ect 
the perceived public interest in such uses of property. As Gareth Jones notes, exten-
sive privileges and protections were granted to charitable trusts in the sixteenth 
and seventeenth centuries, to ensure that philanthropic efforts were not  ‘ frustrated 
by the formalism and rigidity of the common law ’ . 69  Charitable trusts were not 
bound by any statute of limitations until 1833, and were exempted from most 
aspects of the rule against perpetuities. 70  In cases where the perceived public inter-
est in the charitable use of property was seen to be under threat, the Crown and 
the Chancellor would also step in to ensure the property ’ s proper management, or 
to direct it to a more suitable charitable use. The courts described this jurisdiction 
over the administration of charity property in public law terms from early days. In 
the eighteenth-century case of  AG v Downing , for example, Lord Wilmot rejected 
an argument that the court should not enforce a charitable trust because the 
trustees had predeceased the settlor, stressing that the court ’ s role in administering 
and protecting charitable trusts was mandated by the Constitution itself: 

  The individuals, named as trustees, are only the nominal instruments to execute that 
intention. And if they fail, either by death, or being under disability to act, or refusing to 
act,  the constitution has provided a trustee . The King, as  parens patri æ  , has the superin-
tending power over all charities, abstracted from the Statute of 43 Eliz and antecedent to 
it, 2 P Wms 119; and that paternal care and protection is delegated to this Court. 71   

 In the leading nineteenth-century case of  Moggridge v Thackwell , Lord Eldon again 
described the role of the courts and the Crown in administering property dedi-
cated to charitable purposes in public law terms, calling it  ‘ the doctrine of the con-
stitution of the country ’ . 72  

 It appears, then, that there are compelling arguments for seeking to bring 
the public law-private law lens to bear on the contemporary law of charities in 
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 common law jurisdictions. The centrality of the divide as an organizational claim 
of Western law, the important dispositive implications it carries, and the long-
standing identifi cation of charity law with both the public law and private law 
spheres all suggest that this is a project worth pursuing. At the same time, legiti-
mate concerns might be raised about a proposal to analyse and compare complex 
regimes of charity regulation from the perspective of the public law – private law 
divide. An initial concern relates to the potentially vast scope of the project; the 
fi nal part of this introduction seeks to address this concern by clarifying the book ’ s 
limited ambit. A more serious concern, as I have already indicated, is that people 
 ‘ mean different things ’  when they talk about the public law – private law divide. 73  
The risk of divergent meanings increases when one starts to talk about multiple 
jurisdictions. 74  Before outlining the book ’ s comparative hypothesis, therefore, this 
introduction will offer a working account, for the purposes of this book, of how the 
public law and private law spheres are constituted, and how they are distinguished.   

   IV. Understanding the Public 
Law – Private Law Divide  

 As the ever-expanding literature on the topic attests, the concept of the public law –
 private law divide has generated rather more controversy than consensus among 
the academy, the Bar and the Bench. Two debates dominate the modern literature. 
The fi rst concerns the very existence of the public law – private law divide, and its 
value as a legal tool. 75  The second concerns the  nature  of the divide, and the basis 
or bases upon which a distinction between public law and private law can properly 
or usefully be drawn. 76  Competing accounts of the boundary between public law 
and private law continue to be put forward, as scholars aim to construct a theory 
of the divide that explains the modern law. 

 The present project is not focused on entering this theoretical debate, so much 
as engaging with its key lines of argument and applying them to the charity law 
domain. It is not my intention to articulate a  ‘ new ’  theory of the public law –
 private law divide in this introduction, nor to make essentialist claims about the 
nature of either legal sphere to a greater extent than necessary. Rather, my objec-
tive is to review the main currents of the Anglo-Commonwealth literature on the 
public law – private law divide, and to extract from that literature a theory of the 
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divide that will provide useful insights into the law of charities. The exercise of 
extraction will evidently involve the making of a number of normative choices. 
 However, I  proceed on the basis that the public law – private law divide is what 
Brian  Tamanaha would call a  ‘ non-falsifi able ’  concept: it provides a vocabulary 
and a framework for understanding and organizing legal information, but is not, 
in itself, prone to proof or disproof. Such a non-falsifi able concept, as  Tamanaha 
points out, is best understood in terms of its  usefulness , and its use value is  ‘ a 
 function of the purposes for which it is constructed ’ . 77  After providing a brief 
overview of the contemporary Anglo-Commonwealth literature on the public 
law – private law divide, therefore, my aim will be to identify an account of the 
divide that is adequate to sustain the book ’ s mapping and evaluative goals. 

   A. Competing Theories  

 If there is any point on which scholars of the public law – private law divide are 
unanimous, it is that there is some level of operational, descriptive distinction 
between public law and private law. The divide represents one of the law ’ s fun-
damental  ‘ organizational claims ’ , as I have already indicated, such that a num-
ber of central common law phenomena are routinely explained in terms of their 
relationship with one domain, and their non-relationship with the other. 78  Thus, 
jurists commonly describe the core disciplines of constitutional law and adminis-
trative law as  ‘ public law ’  disciplines, while property law, tort law and contract law 
are understood to fall within the  ‘ private law ’  domain. Other legal subjects fi t less 
easily with this nomenclature. Nevertheless, even those who criticize the public 
law – private law distinction most vociferously accept that it is in fact used to draw 
divisions within the law. 79  At the very least, the terms  ‘ public law ’  and  ‘ private law ’  
may be said to describe the law ’ s self-understanding of certain paradigmatic legal 
rules, which govern relations between individuals and the state, on the one hand, 
and relations between individuals, on the other. 

 If jurists are agreed on the existence of an operational public law – private law 
divide, however, they have also subjected it to trenchant criticism. 80  Many of these 
critiques refl ect the ever-increasing diffi culties of distinguishing public and private 
law in practice. The coherence of the idea of a  single , descriptive public law – private 
law divide has been undermined by the growing number of legal regimes and 
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 contexts in which terms such as  ‘ public law ’ ,  ‘ private law ’  and  ‘ public  function ’  play 
a dispositive role. 81  In addition, critics allege, the hybridization of our institutional 
and functional arrangements has compromised any capacity that the descriptive 
public law – private law divide once had to explain or categorize modern laws and 
institutions. 82  In a world where government entities are being corporatized, pub-
lic utilities are being privatized, and government services are being contracted 
out, the descriptive limits of binary public – private classifi cations are becoming 
increasingly evident. 

 With the growing consensus about the limited  descriptive  capacity of a binary 
 ‘ public law – private law ’  framework, the debate around the public law – private law 
divide has shifted signifi cantly to the divide ’ s  conceptual  function of evaluating, 
directing and nurturing operational rules. 83  This shift has raised another set of 
issues regarding the divide ’ s normative basis: are the public law and private law 
spheres each concerned with protecting distinct values, and if so, which values 
does each sphere protect ?  Neither of these questions has elicited a clear consensus. 
Dawn Oliver, perhaps the most notable sceptic of the usefulness of the divide, 
claims that a common set of  ‘ key values ’  underlies  all  legal rules and principles, 
whether these rules are conventionally classifi ed as public law or private law. 84  
The opposing viewpoint, most prominently articulated by Peter Cane, claims that 
there  is  a normative or values-based public law – private law divide, which can be 
maintained even in the boundary areas where the descriptive divide is of little 
use. 85  The task of legal regulation, on this account, is to strike a balance between 
the demands of competing public law and private law values in the context of 
particular social activities. 86  

 For those that defend the existence of a normative public law – private law divide, 
the challenge remains of identifying the values associated with each pole. Scholars 
have responded to this challenge in a variety of ways, which generally refl ect the 
particular  ‘ side ’  of the divide from which they write. Private law theorists, many of 
whom have been concerned to defend private law from being understood in terms 
of external goods or ends, have premised  ‘ internalist ’  accounts of the private law on 
 ‘ the normative primacy of individual personality ’ , 87  and associated the private law 
sphere with the values of autonomy, privacy, freedom and consent. 88  Public law 
theorists, who have been concerned to protect the identity of public law in the face 
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of deregulatory and privatizing trends, have variously associated the public law 
sphere with the values of openness, fairness, participation, impartiality, account-
ability and rationality. 89  Rather less common law scholarship is expressly directed 
to the question of how public law and private law values are divided from each 
other and how they interrelate. Ernest Weinrib ’ s important account distinguishes 
private law from  ‘ other legal orderings ’  on the basis of the distinct justifi catory 
structures and normative bases of corrective and distributive justice. 90  However, 
there are competing accounts of the divide ’ s overarching normative basis, one of 
which (to which we will return) frames the values-based dichotomy between pub-
lic law and private law in terms of the law ’ s relationship with the respective spheres 
of individual project pursuit and collective project pursuit. 

 Within the common law literature, then, the public law – private law divide 
remains a deeply contested concept. To the extent that the scholarship evidences 
any consensus over the divide ’ s existence and nature, it seems to be limited to 
the  ‘ platitude ’  that there is  ‘ no single, comprehensive, and compelling distinction 
between  “ public ”  and  “ private ” . 91  This seemingly modest consensus over what the 
divide is  not  has proved productive, however, for it has encouraged the identi-
fi cation and mapping of the divide ’ s plural meanings and manifestations. Mark 
Freedland ’ s work, for example, has highlighted that the public law – private law 
divide exists in multiple legal dimensions. 92  In one dimension, it might serve to 
characterize a project, function or institution in terms of whether it attracts the 
regulatory impulses of private law or public law. In another, it might serve as a tool 
for characterizing processes of adjudication and regulation. In yet another dimen-
sion, the public law – private law divide might be used to characterize substantive 
rules or doctrines in terms of their relationship to each pole. 93  A multidimensional 
public law – private law divide is admittedly a complex analytical tool. However, 
Freedland ’ s work holds out the possibility that we might improve our understand-
ing of an area of legal doctrine by breaking that doctrine down into its constituent 
elements, and analysing the relative strength of public law and private law thinking 
within each individual element. 

 Recent scholarship has also improved our understanding of the  plural  nature 
of the divide. William Lucy has made important contributions in this regard, 
identifying four general versions of the public – private distinction that have been 
 formulated outside the legal system, but also have a life within it. 94  Two of these 
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versions are particularly relevant to the present work on the law of charities. 
The fi rst distinguishes between the realm of the state, on the one hand, and the 
realm beyond or free from the state, on the other. 95  This version of the public –
 private distinction has multiple, specifi c analogues in contemporary law, coming 
into play when courts seek to determine whether an act is properly covered by a 
human rights instrument or is subject to judicial review. 96  Even the state – non-
state distinction is associated with multiple doctrinal tests of publicness, however, 
and jurists evince a level of disquiet with each. According to Lucy, this disquiet 
refl ects our suspicion  ‘ that not all that is meaningfully public is covered by these 
two approaches, and that not all they relegate to the non-public realm is meaning-
fully private ’ . 97  

 The disquiet we feel about the fi rst version of the distinction, Lucy asserts, can 
be explained by the strength and  ‘ gravitational pull ’  of a second. This second way 
of distinguishing public from private, which dates back to Roman law, is to con-
trast  ‘ matters of general concern ’  with  ‘ matters of individual concern ’ . 98  A signifi -
cant feature of this idea, Lucy notes, is that it may be used in a variety of ways: 
the contrast may plausibly be between  almost all  (public) and  some  (private), or 
between  many  (public) and  one or few  (private). An equally signifi cant feature 
of the distinction is that it is not premised upon the existence of the state. On 
the contrary, the distinction between matters of general concern and matters of 
individual concern specifi cally envisages  ‘ public concerns and interests that can be 
conceived independently of the state ’  and thus refutes the common assumption 
that  ‘ anything of public or collective interest must  ipso facto  involve the state or be 
of state interest ’ . 99  These and other general versions of the public – private distinc-
tions may be in play in our thinking about specifi c legal doctrines, Lucy concludes, 
and each version can destabilize the others. 100   

   B. A Project-based Account for Mapping the Law of Charities  

 The rich and disputatious literature on the public law – private law divide provides 
a number of different lenses through which one might analyse and evaluate legal 
doctrine. All of these lenses serve a function, and it does not seem inherently prob-
lematic that several accounts of the divide could coexist. 101  From the perspective 
of the law of charities, however, certain narratives about the distinction between 
public and private have special resonance. I will adopt and elaborate upon aspects 



 19Understanding the Public Law–Private Law Divide

 102            NE   Simmonds   ,  ‘  The Possibility of Private Law  ’   in     J   Tasioulas    (ed),   Law, Values and Social 
 Practices   (  Aldershot  ,  Dartmouth ,  1997 )  130    .  

 103      ibid 144.  
 104      ibid 145.  
 105           William   Lucy   ,   Philosophy of Private Law   (  Oxford  ,  Oxford University Press ,  2007 )  ; Lucy (n 76).  
 106      Lucy (n 76) 59.  
 107      ibid 59.  
 108      ibid. It is not clear why Lucy prefers the terms  ‘ private project pursuit ’  and  ‘ public project pursuit ’  

to the terms  ‘ individual project pursuit ’  and  ‘ collective project pursuit ’ .  

of these narratives in what follows, beginning with the claim that there is a values-
based dichotomy between public law and private law, the most useful account of 
which for purposes of analysing the law of charities is an account framed in terms 
of the law ’ s relationship with the respective spheres of individual project pursuit 
and collective project pursuit. 

 The claim that the public law and private law spheres should be understood in 
terms of the value they respectively accord to collective project pursuit and indi-
vidual project pursuit was originally made by Nigel Simmonds, in the context of 
an article aimed at defending private law from public law ’ s distributive and aggre-
gative perspectives. 102  In the article, Simmonds describes the distinction between 
public law and private law as  ‘ the expression of a deep tension within our political 
aspirations ’ : 

  On the one hand is the value we place upon individual project pursuit: the freedom of 
the individual to formulate and execute his or her own plans and projects without regard 
to the value or disvalue placed upon the content of those plans and projects by others. On 
the other hand is our recognition of the contingency of social formations and the impos-
sibility of wholly abdicating responsibility for the overall character of our own society. 
Such recognition leads us to the value of collective project pursuit: our collective freedom 
and responsibility to determine, through appropriate mechanisms, the broad structural 
features of our own society. 103   

 Private law is the law of individual project pursuit, according to Simmonds, while 
public law protects the projects of the collectivity and regulates the powers exer-
cised on its behalf. 104  

 Simmonds ’ s work on the tension between individual and collective project 
pursuit has been picked up and supported by William Lucy, who has sought to 
articulate the nature of the spaces where each of these forms of project pursuit 
dominates in a liberal democracy. 105  There is a certain realm, Lucy asserts, within 
which liberalism places great value on the ability of individuals to author their 
own lives,  ‘ independently of the directives of the community ’ . 106  Lucy does not 
defi ne this realm, but asserts that it includes our choices about where we work, 
whether we have a family, what we consume, and the nature of our emotional and 
sexual lives. 107  Liberalism is committed to protecting the conditions of individual 
autonomy within this realm of  ‘ private project pursuit ’ , without regard to whether 
the individual choices made are good or bad. 108  
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 While liberalism is committed to protecting autonomy in the realm of our 
 ‘ private ’  projects, however, there is another realm within which liberalism places 
greater value on our collective power to coordinate and organize aspects of our 
life together. 109  Lucy is even more tentative about defi ning this realm of  ‘  public 
 project pursuit ’ , but ventures that it includes the realization of certain public 
goods, and  ‘ all that activity which is conducted through the various instruments of 
the state ’ . 110  The value that we associate with the realm of  ‘ public ’  project pursuit, 
according to Lucy, has two distinct components. The fi rst component consists of 
the value we place upon the substantive goal being pursued by the collectivity —
 the specifi c (and possibly transient)  ‘ public interest ’  that is purportedly being 
advanced. The second component consists of the value we place upon the virtues 
and constraints in accordance with which we require our collective goals to be 
pursued — the  ‘ public law ’  values of fairness, rationality and the like. 111  Since any 
one instance of conduct can have both private and public aspects, we can expect a 
 ‘ constant tension ’  between the realms of collective project pursuit and individual 
project pursuit. 112  It is this tension that is embodied in the distinction between 
public law and private law. 

 The  ‘ project-based ’  account of the public law – private law divide articulated by 
Simmonds and Lucy provides the theoretical starting point for this comparative 
study of the law of charities. It is a compelling starting point, I claim, because 
the tension that the authors identify between individual/private project pursuit 
and collective/public project pursuit maps on very closely to the central ten-
sion between charity law ’ s twin goals — the goal of enabling property owners to 
improve the world in accordance with their own individual vision, and the goal 
of setting limits on that ability to ensure conformity with a more collective ideal 
of the good.  ‘ The Philanthropic Motive is in practice a specialist motive ’ , William 
Beveridge once declared, in the context of his famous post-war report on volun-
tary action;  ‘ it drives men to combat a particular evil or meet a particular need that 
arouses their interest ’ . 113  Specialist motives and idiosyncratic acts of generosity 
have been responsible for much of the charitable sector ’ s wealth since the earliest 
days of the common law tradition. Throughout charity law ’ s history, however, the 
individuality of these motives and acts has had to be balanced against a variety 
of competing public interests — in properly administered and effectively applied 
charity property, in the integrity of the tax base, in a society without discrimina-
tion, and in other collective goals. We shall see that the tension between these 
competing priorities — protecting the autonomy of donors and charities and pro-
tecting the public interest in their activities — is a deep and recurring theme of the 
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law of charities. Moreover, it is a tension that mirrors what Simmonds and Lucy 
identify as the profound tension between private law and public law. 

 Lucy ’ s claim that we require public, but not private, projects to manifest addi-
tional virtues in pursuing their goals also resonates strongly within the charity law 
domain. While Lucy himself does not explain the rationale for this phenomenon, 
Christopher Stone has offered a compelling explanation, based on what he calls 
the  ‘ moral exemplar model ’ . 114  Virtues such as fairness, Stone claims, are public 
goods. Nevertheless, a legal system that went too far in requiring individual citi-
zens to be virtuous would both suffer from incoherence, and unacceptably extend 
the reach of government. Our solution to this predicament is to assign the role of 
moral exemplar to certain  ‘ public ’  bodies, and to require them to exemplify these 
virtues for the benefi t of the collectivity. Government is the paradigmatic moral 
exemplar. 115  However, this book will suggest that charities and charity trustees, 
who are often said to enjoy higher levels of public trust than politicians, 116  may 
also be assigned this moral exemplar role. 

 In adopting the outlines of Simmonds ’ s and Lucy ’ s account of the public law –
 private law divide as a lens through which to understand the law of charities, 
I make a number of additional claims. A fi rst relates to Lucy ’ s identifi cation of 
public project and private project  ‘ realms ’ . Based on the tentativeness with which 
he describes these realms, 117  Lucy may be taken to accept that there is a signifi cant 
border zone between them. Taken on its own, however, the language of realms 
tends to suggest that all projects are readily classifi able as  either  collective  or  
 individual projects, a position this book has already rejected. While it will often 
be convenient to speak of the  ‘ realms ’  of individual project pursuit and collective 
project pursuit, therefore, it is likely more accurate to envision them as two oppos-
ing poles, with a spectrum of projects extending between them. 118   Archetypal pro-
jects of each variety are identifi able at each pole — a person ’ s decision to enter an 
amorous relationship, say, versus a government ’ s decision to impose a tax for the 
national defence — but many projects, including charitable projects, will sit some-
where on the spectrum between. 

 A second claim concerns the relationship between the overarching project-
based account of the divide, and the various versions of the public – private dis-
tinction that were earlier alluded to. While the broad concepts of collective project 
pursuit and individual project pursuit capture something essential about the 
law ’ s regulation of charitable projects, there are actually several notions of the 
 public and the private that reverberate within the charity law domain. Two of 
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these  parallel the public – private distinctions identifi ed by Lucy: the distinction 
between matters of general concern and individual concern, and the distinction 
between the state and the non-state realms. However, there are at least two fur-
ther ways of distinguishing public and private that are highly relevant to the law 
of charities. A fi rst is to contrast altruistic or other-regarding projects (public) 
with projects that are perceived to be self-regarding (private). A second is to con-
trast projects that have no cognizable owner (public) with those that do (private). 
These various notions of the public and the private must be distinguished if we are 
to improve our charity law map. 

 Finally, the assertion that we may envision spectrums of projects, institutions, 
procedures and rules extending between the respective poles of collective and indi-
vidual project pursuit within the various dimensions of the public law – private law 
divide raises an important question about this mapping endeavour: how are we to 
determine where on these spectrums charities, and the laws governing charities, 
lie ?  One might answer this question by reference to liberal theory; 119  one might 
alternatively choose to advance a normative view about how charitable projects 
should be understood. However, the primary concern of this book is to map the 
extent to which, and the ways in which, different regulatory regimes in fact treat 
charitable projects as either collective or individual projects. This concern requires 
that we adopt some theory of how the law typically responds to projects at the 
collective project and individual project poles. 

 While a comprehensive treatment of this issue lies beyond the scope of this 
introduction, there are strong indications that within the common law tradition, 
the spectrum of individual/collective projects exists in parallel with a spectrum 
of regulatory impulses, which also extend between two poles. 120  At the individual 
project/private law end of the spectrum, where the law ’ s normative commitment 
is to protecting the freedom and personality of the individual, the law ’ s impulse 
is to regulate lightly so as to maximize that freedom. 121  At the collective project/
public law end, where there is a perceived public interest in the activity in question, 
the law ’ s impulse is to regulate more intensively, with a dual view to protecting 
whatever  specifi c  public interest the collective project is understood to raise, and to 
protecting a perceived  general  public interest in having entities that carry out col-
lective projects model virtues such as fairness, rationality and the like. The public 
law – private law  hybrid , I argue, occurs at a point on this spectrum where these 
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two sets of regulatory impulses bear down with comparable weight on a project, 
institution, procedure or rule.   

   V. The Law of Charities as a Public 
Law – Private Law Hybrid  

 Based on the foregoing account of the public law – private law divide, we are now 
in a position to set out in further detail the analytical and comparative hypotheses 
that will be explored in the remainder of the work. The analytical hypothesis of 
this book is that we can regard the law of charities as a hybrid legal discipline in 
both a  general  or  categorical  sense, and in a  context-specifi c  or  functional  sense. The 
charitable trust is a public law – private law hybrid in the general sense that it rep-
resents the adaptation of a private law institution (the trust) to a variant which is 
more of a public law nature, in cases where there is deemed to be a public interest 
in, or public benefi t arising from, the trust. Where that condition is satisfi ed, the 
settlor ’ s project is specially privileged — the conditions for the validity of the trust 
are loosened, and the project is generally permitted to endure forever, but on the 
other hand the donor ’ s project is specially regulated in ways more akin to how the 
projects of public authorities or actors are controlled by public law. The charitable 
corporation was historically also a public law – private law hybrid in this general 
sense, although, as we shall in Chapter 2, its constituent public law and private law 
elements were somewhat different. 

 Within this framework of general hybridity, charities also function and are reg-
ulated as a public law – private law hybrid in a  context-specifi c  or  functional  sense. 
By this I mean that within particular regulatory contexts, both the conditions 
for obtaining charitable status and its attendant fi scal benefi ts, and the regula-
tion of the conduct of charities and their trustees, are continually being adjusted 
in such a way as to maintain in a broad sense a functional equilibrium between 
individual project pursuit and collective project pursuit; that is to say, an equilib-
rium between the protection of the autonomy of property-owning individuals 
to control and direct their own wealth (and, by extension, the protection of the 
autonomy of the trustees appointed by those individuals), and the furtherance of 
competing public interests or visions of the good. While each regulatory regime 
will refl ect its own constellation of public interests, it is nonetheless possible to 
identify a general dichotomy in this regard between jurisdictions that assign pri-
mary responsibility for the regulation of charities to their revenue authority, and 
jurisdictions that do not. 

 In any specifi c regulatory context, we fi nd equilibrium adjustments occurring 
within various dimensions of the law of charities: 

(i)      First, within the law ’ s substantive dimension, we witness adjustments in 
the detailed working out of the defi nition of charity, the laws regulating the 
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 conduct of charity trustees, and particularly the public benefi t doctrine. 
These adjustments occur along at least four notional continuums: 
(a)      a continuum between wholly altruistic projects and wholly self-

regarding  projects;   
(b)     a continuum between projects that have no cognizable owner and 

 projects that do;   
(c)     a continuum between projects that are a matter of general concern and 

projects that are a matter of individual concern; and   
(d)     a continuum between projects which are fully aligned to the public  welfare 

goals of the state or polity in question, and projects which, although 
altruistic, are nevertheless at variance with those public welfare goals —
 in shorthand, public-welfare-compliant projects and public-welfare-
deviant projects.      

(ii)     Second, we witness equilibrium adjustments in the very regulatory institu-
tions and procedures that make and maintain these substantive equilibrium 
adjustments to the doctrines of the law of charities. These regulatory institu-
tions and procedures, whether administrative, legislative or judicial, may in 
various ways manifest  ‘ public law-leaning ’  or  ‘ private law-leaning ’  tendencies 
in the texture of their processes.    

 This scheme of analysis shapes the comparative hypothesis that will be pursued in 
the following chapters: namely, that while contemporary regimes of charity regu-
lation continue to treat charities as hybrids in the general sense, they exhibit dif-
ferent public-leaning and private-leaning tendencies at the context-specifi c level. 
The book will argue, fi rst, that the common law charities tradition that originated 
in England and Wales was a true hybrid of private law and public law, in the gen-
eral sense that it accorded comparable importance to the autonomy interests of 
persons who create and manage charities, and to the public interest in properly 
and effectively administered charity property. This hybridity was evident in the 
common law ’ s approach to supervising and remedying the actions of charity trus-
tees, in its approach to applying charity property  cy-pr è s , and in its approach to 
the public benefi t criterion. The rules of  locus standi  that determined who could 
sue for a misuse of charity property in the Court of Chancery suggest that certain 
 procedural  features of the common law of charities were historically more  ‘ public ’  
than  ‘ private ’ . Even in this procedural dimension, however, the common law of 
charities has partaken in selective ways of private law. 

 The English Charity Commission regime was created in the image of the English 
common law, 122  and refl ects the same duality of focus on the autonomy interests 
of benevolent property owners, and the public interest in properly administered 
charity property. However, the regime was created for the explicit purpose of pro-
tecting this public interest better than the common law had done. Its develop-
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ment also refl ected a growing political consensus that charities, and the trustees 
that manage them, should be models of virtue to rival the state. Certain recent 
developments have demonstrated a swing back towards the protection of charity 
autonomy in England and Wales, while others have demonstrated the extent to 
which other public interests are now bearing down on the fi eld. Overall, however, 
we may say that while the Charity Commission regime continues to balance the 
same interests as the common law tradition, and thus treats charities as hybrids in 
the general sense we have identifi ed, it has shifted the equilibrium between these 
interests in a way that privileges the public interest in charity property, as well as 
the public interest in the advancement of equality norms. The retrenchment of the 
UK welfare state and the related development of a culture of the contracting out of 
public welfare services have placed additional pressures on the charitable sector to 
be public-welfare-compliant. However, the Charity Commission regime evidences 
some commitment to resisting those pressures on the sector ’ s behalf. 

 In countries that have opted for a tax-based regulator, like Canada and the 
United States, the trajectory from the common law tradition to a contempo-
rary regime of charity regulation has been markedly different. This divergence is 
evident in Canada, a jurisdiction that received the English law of charities in its 
common law provinces but has integrated only limited substantive elements of 
that tradition into its regulatory regime. Unlike the Charity Commission regime, 
 Canada ’ s primary regime of charity regulation was not created to protect a per-
ceived public interest in properly administered charity property, but rather to pro-
tect a perceived public interest in the elimination of tax abuses by donors and 
charities themselves. Embedded in the federal system of tax administration, the 
registered charity regime pursues a different public – private equilibrium than the 
common law of charities, and requires Canadian charities to be signifi cantly more 
public-welfare-compliant than their English counterparts. While Canadian char-
ity law is like English charity law in treating charities as public-leaning hybrids, its 
equilibrium adjustments are not tied to the  ‘ charitable ’  collective project that the 
common law has always been concerned to protect. 

 We have already noted the potentially vast scope of this project; the discus-
sion thus far has done little to alleviate concerns about breadth, and it is impor-
tant to clarify the project ’ s parameters. This book does not purport to conduct an 
exhaustive survey of the law of charities in either England and Wales or Canada. 
Rather, after sketching out in broad terms the history and nature of the common 
law charities tradition and the contemporary English regulatory regime, the book 
applies the public law – private law lens to an eclectic set of charity law issues, which 
are intended to shed light on the analytical and comparative hypotheses that have 
already been set out. Certain of these issues, in particular the evolution of the 
public benefi t doctrine, have been selected because of their particular centrality 
to charity law ’ s hybrid character. Others, such as charity law ’ s rules of  locus standi , 
have been selected in part because they have so far received comparatively little 
attention. The selection of  ‘ institutional ’ ,  ‘ doctrinal ’ ,  ‘ procedural ’  and  ‘ functional ’  
charity law issues is also designed to cast some light on, or at least take seriously, 
the multidimensional nature of the public law – private law divide. 
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 The book thus proceeds in the following way. Chapter 2 introduces the regula-
tory institutions that have historically had primary responsibility for the oversight 
of charities in England and Wales, tracing in broad strokes the transference of 
supervisory functions from the Court of Chancery to the Charity Commission 
for England and Wales. This story provides us with the best sense of the  general  
public – private hybridity of the common law charities tradition. It distinguishes 
the two principal forms of charities, the charitable trust and the charitable corpo-
ration, and identifi es the unique mixture of public law and private law elements 
that was embodied in each. The chapter also introduces the concept of  context-
specifi c  hybridity by setting up an initial contrast between  ‘ civil ’  and  ‘ tax-based ’  
regulatory regimes, and by identifying the particular interests that the civil Charity 
Commission was created to protect. 

 Following Chapter 2 ’ s overview of the Charity Commission regime, Chapters 3 
and 4 consider two distinctive features of English charity law, examining the ways 
in which private law and public law impulses have come to bear on these features 
in specifi c regulatory contexts. Chapter 3 pursues the hypothesis that the pub-
lic benefi t rule is a  doctrinal hybrid  within which the strength of public law and 
private law thinking are felt in comparable measure. It identifi es the particular 
public law and private law impulses that are at play in the common law doctrine, 
and examines how the equilibrium between these impulses has repeatedly been 
adjusted since the enactment of the Charities Act 2006. Chapter 4 examines an 
important procedural feature of the law of charities, the rules of  locus standi , which 
determine who may seek relief for misapplications of charity property. The chapter 
establishes a two-pronged distinction between the quintessential  ‘ public law ’  and 
 ‘ private law ’  approaches to the question of who can sue, and then seeks to iden-
tify the  ‘ public law-leaning ’  and  ‘ private law-leaning ’  tendencies in charity law ’ s 
 standing rules, both at common law and under the Charity Commission regime. 

 The book changes gear somewhat in Chapter 5, identifying the different axis 
of public and private interests that inheres in Canada ’ s tax-based regime of char-
ity regulation, and exploring how that public – private axis reverberates through-
out the institutional, substantive and procedural dimensions of Canadian charity 
law. Chapter 6 addresses the comparatively modern issue of the governmental 
 co-optation of charitable resources, arguing that modern pressures associated with 
the retrenchment of the welfare state threaten to destabilize charity law ’ s hybrid 
equilibrium, and considering what protections English and Canadian law offer 
against those pressures. In Chapter 7, the book turns to the emerging phenom-
enon of social enterprise, arguing that shifts to the functional equilibrium between 
charity law ’ s public law and private law elements may explain the emergence of 
this  ‘ post-charitable ’  legal form. The book concludes in Chapter 8 with some fi nal 
observations on the law of charities as a public law – private law hybrid, and on the 
different functional equilibriums between individual project pursuit and collec-
tive project pursuit that have been reached by English and Canadian charity law.    


