
Introduction

I STARTED WORK on this book in order to solve a puzzle. This chapter 
introduces that puzzle; it also describes the broader aim of the book and 
previews what follows. The puzzle itself is simple enough. Put briefly, 

can my optimism about what is known as ‘health and human rights’ be 
reconciled with the fact that human rights and human rights advocates 
are being attacked from various quarters, and crucially, at least some of 
the criticisms strike a chord with me? Getting past this puzzle—finding 
a way to combine hopefulness and critique—is not so simple, however. In 
part this is because health and human rights is an extraordinary mix. In 
places it is akin to a manifesto, elsewhere it promotes management and 
technical intervention, and elsewhere again it is highly reflexive—and all 
the while, elaboration of legal rules affecting health is on-going. In part, 
too,  scepticism about rights gets in the way: are human rights a hollow 
hope? Do they really have dark sides, and is paradox ever present?1 There 
is also, frankly, too much advice. Ranging from good practice primers to 
 interrogations of human rights, this advice counsels everything from more 
law, more institution-building and more regime coherence, to tackling con-
ceptual doubts and changing habits. 

Above all, however, nothing feels simple because the book that follows is 
not one I expected to write. Its topic—health and human rights—drew me 
in, but it is not a long-time interest of mine. The same is true of the right 
to the highest attainable standard of physical and mental health,2 one of 
the book’s key sub-topics. At the outset, the health rights with which I was 
familiar seemed very different to the right to health. The right to respect 
for private life, for example, insofar as it gives patients the right to refuse 
necessary medical intervention—including for bizarre or irrational reasons 
or for no reason at all—felt nothing like the sort of entitlement claim that 

1 See W Brown, ‘Suffering the Paradoxes of Rights’ in W Brown and J Halley (eds), Left 
Legalism/Left Critique (Duke University Press 2002); D Kennedy, The Dark Sides of Virtue: 
Reassessing International Humanitarianism (Princeton University Press 2004); O O’Neill, ‘The 
Dark Side of Human Rights’ (2005) 81 International Affairs 427; G Rosenberg, The Hollow 
Hope: Can Courts Bring about Social Change? (2nd edn, Chicago University Press 2008). 

2 See, eg, International Covenant on Economic, Social and Cultural Rights (16 December 
1966, entered into force 3 January 1976) 993 UNTS 3 (hereafter ‘ICESCR’) art 12.
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might fall under the right to health. True, the right to health encompasses 
both entitlements and freedoms, but where, I wondered, was the common 
ground between such apparently different types of rights; between positive 
rights, on the one hand, and their allegedly negative counterparts, rights to 
be left alone, on the other? Surely it would not be enough to gesture towards 
the Universal Declaration of Human Rights, which contains human rights 
of all kinds, as some sort of totem?3 In any event, the Declaration in turn 
raises the question of how we are to relate health to matters that have an 
effect on health (housing, education, food and the like), many of which 
have their own independent standing as human rights, without also conflat-
ing the two? 

There is one obvious answer to these questions: rights of all kinds face 
criticism and praise alike. That, in short, is the common ground. Given the 
book’s aim, however, such a broad answer is not helpful. Less helpful still 
is the array of criticism levelled, largely by philosophers, at the right to the 
highest attainable standard of health. Some of that criticism is devastating: 
this right, absent a theoretical account of its foundations, is apparently ‘not 
an appropriate starting point for an inquiry into just health’.4 More than 
this, it is a ‘vacuous concept’, best demoted from the list of rights recogn-
ised under international law.5 

The problems multiply when public health enters the picture. True, its 
status as a limit on rights is apparent and seems sensible; relatedly, in recent 
years, its status as a limit on intellectual property rights has been widely 
promoted as a way to increase access to essential medicines, most of all 
antiretrovirals. Public health also seems central both to the origins of the 
health and human rights field (the AIDS pandemic is widely seen as the cru-
cible from which the movement grew) and to its future. Public health, to be 
frank, seems to be sparking some of the freshest thinking in the field, rang-
ing from proposals for a global health law convention and a Health Impact 
Fund, to population-based legal analysis.6 Yet public health, ever a creature 
of eras and paradigms, can also be no friend of human rights. Balance is 
widely invoked, but in practice, a zero-sum—compelling a choice, ‘public 
health or rights?’—is just as likely. In this context, synergy between human 

3 Universal Declaration of Human Rights (10 December 1948) UNGA Res 217A (III), UN 
Doc A/810 (hereafter ‘UDHR’).

4 N Daniels, Just Health: Meeting Health Needs Fairly (Cambridge University Press 2008) 15.
5 J Griffin, On Human Rights (Oxford University Press 2008) 209. Cf C Fabre, Social 

Rights Under the Constitution: Government and the Decent Life (Oxford University Press 
2001); JP Ruger, Health and Social Justice (Oxford University Press 2010); J Wolff, The 
Human Right to Health (Norton Press 2012). 

6 See respectively LO Gostin and AL Taylor, ‘Global Health Law: A Definition and Grand 
Challenges’ (2008) 1 Public Health Ethics 53; A Hollis and T Pogge, The Health Impact Fund: 
Making New Medicines Available for All (Incentives for Global Health 2008); W Parmet, 
Populations, Public Health, and the Law (Georgetown University Press 2009).
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rights and public health (or between human rights and global health, public 
health’s newer international counterpart) looks like a pipe dream. And it 
does not help that judges have sometimes been credulous with regard to 
those who claim to act in the name of public health.7 Or that the history of 
public health, in particular the history of state interventions in response to 
outbreaks of infectious disease, is replete with instances of discrimination.

Public health’s many different eras and paradigms also make it hard to 
be clear-headed about new ideas, whether state stewardship, health security 
or even global health. Newness, it seems, can go unseen for long periods. 
Consider the range of non-state actors at the cutting edge of public health 
interventions today—from philanthropists to humanitarian and human 
rights non-governmental organisations (NGOs), from religious groups to the 
public–private partnership of the Global Fund to Fight AIDS, Tuberculosis 
and Malaria. In places these actors are almost substitute states—by which I 
mean they act as or instead of the state, and with budgets that many states 
cannot even dream of. Yet to what extent are these actors accountable 
under human rights law? And recognising that civil society can be as much 
derided as acclaimed, to what extent does human rights law protect non-
state actors from interventions dressed up as accountability? 

There is, of course, a duty on states to protect human rights (not just to 
respect and fulfil them), which means that measures have to be taken to 
prevent third parties from interfering with rights, including the right to the 
highest attainable standard of health.8 But what is—and what should be 
the scope of this duty? And in practice, how often will it be feasible for an 
individual state to take on a powerful non-state actor, one that could well 
be a global economic player able to call upon the support of other states? 

These questions lead in turn to the following one: how sensible is it for 
human rights to pursue non-state actors as direct duty-bearers at a time 
when shrinking the state and promoting personal responsibility are ortho-
doxy in parts of the world? I appreciate it does not have to be a case of 
‘either/or’. Still, under current circumstances, might it be better for human 
rights to focus on states—on, say, the obligation to protect and on states’ 
extraterritorial obligations (both global ones, such the obligation of inter-
national cooperation, and those arising from the exercise of control, power 
or authority over people or situations outside a state’s territory)? 

In similar vein, it has to be asked: to what extent does the humanitarian 
biomedicine practised by at least some of today’s non-state actors accord 

7 Cf Toonen v Australia (31 March 1994) UN Doc CCPR/C/50/D/488/1992, discussed 
below ch 1; Minister of Health and Others v Treatment Action Campaign and Others 2002 (5) 
SA 721 (CC), discussed below ch 3. 

8 See, eg, Committee on Economic, Social and Cultural Rights (CESCR), ‘General Comment 
No 14: The Right to the Highest Attainable Standard of Health (art 12)’ (11 August 2000) UN 
Doc E/C.12/2000/49, para 35. 
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with either the enthusiasm for health security that has taken hold in both 
international organisations and a range of wealthy states in the wake of 
SARS and other pandemics, or the broader turn towards a more belligerent 
humanitarianism focused on individual criminal accountability for human 
rights violations and military intervention in support of that goal? And 
relatedly, but more generally, who or what prevents commitments such as 
global health security and humanitarian biomedicine from working at cross 
purposes, and who or what facilitates collaboration—collaboration that is 
infused by human rights obligations vis-à-vis both outcome and process?9

Soon the questions seem unstoppable. Has there been a pharmaceuticali-
sation of public health such that attention and resources are now flowing 
towards drugs and away from health systems, and will this produce a turn-
ing towards courts by individuals and groups seeking access to expensive 
medicines? Also, is public health on the verge of a neuro turn?10 The neu-
rosciences have certainly commanded considerable attention from a range 
of states and others too. And the World Health Organization (WHO) esti-
mates that by 2020 depression will be the second leading cause of morbidity 
worldwide.11 But what will emerge from this increasing centrality of neu-
rology and mental health care? And crucially, is human rights prepared?12 
The WHO, for its part, has declared that ethics is ‘the basis for its Health 
For All (HFA) policies and practices’, guiding all aspects of planning and 
implementation, and that equity is ‘the foundation of HFA in the 21st 
century’.13 Is human rights prepared for this: in particular, what place is 
there for human rights in a line-up focused on equity and ethics? Moreover, 
how prepared is human rights for today’s inequities in health, for ‘the huge 
and remediable differences in health between and within countries … [the] 
[s]ocial injustice [that] is killing people on a grand scale’?14 

  9 ‘Interaction’—eg, how institutions and legal orders interact—is an area of growing inter-
est for legal scholars: see, eg, N Krisch, Beyond Constitutionalism: The Pluralist Structure of 
Postnational Law (Oxford University Press 2012). For an interactional account of law, see 
J Brunée and S Toope, Legitimacy and Legality in International Law: An Interactional 
Account (Cambridge University Press 2010).

10 On this turn see, eg, N Rose and JM Abi-Rached, Neuro: The New Brain Sciences and 
the Management of the Mind (Princeton University Press 2013).

11 See www.who.int/mental_health/advocacy/en/Call_for_Action_MoH_Intro.pdf. 
12 Rights-based approaches to mental health have long provoked contrasting views: com-

pare, eg, LO Gostin, ‘Beyond Moral Claims: A Human Rights Based Approach in Mental 
Health’ (2001) 10 Cambridge Quarterly of Healthcare Ethics 264, with N Rose, ‘Unreasonable 
Rights: Mental Illness and the Limits of Law’ (1985) 12 Journal of Law and Society 199. See 
further B McSherry and P Weller (eds), Rethinking Rights-Based Mental Health Laws (Hart 
Publishing 2010); M Dudley et al (eds), Mental Health and Human Rights (Oxford University 
Press 2012).

13 WHO, ‘Health for All in the Twenty-First Century’ (1998) WHO Doc A51/5, boxes 6, 7. 
14 Commission on Social Determinants of Health (CSDH), Final Report: ‘Closing the Gap 

in a Generation: Health Equity through Action on the Social Determinants of Health’ (WHO 
2008), executive summary.
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Thinking about the neurosciences leads to science and technology more 
generally—to nanotechnologies, biotechnologies and so on. This, however, 
makes the health and human rights puzzle more complex still. True, there 
is an emergent international law of life sciences, including both a clutch of 
UNESCO declarations and a UN Declaration on Human Cloning, which 
calls on member states to ‘prohibit all forms of human cloning inasmuch 
as they are incompatible with human dignity and the protection of human 
life’.15 Equally, the relationship between human rights and new technologies 
in general has been drawing attention. In S and Marper v UK, for instance, 
the European Court of Human Rights (ECtHR) issued a warning to tech-
nology-hungry states that any take-up of new technologies in the criminal 
justice sphere must not lead to article 8 of the European Convention on 
Human Rights (ECHR) becoming ‘unacceptably weakened’.16 Moreover, 
even the long neglected right to enjoy the benefits of scientific progress and 
its applications, as found in article 27 of the UDHR and article 15(1)(b) of 
the International Covenant on Economic, Social and Cultural Rights,17 has 
begun to draw human rights attention.18 

Why then do matters seem worse? Because, quite simply, new questions 
pile up. For instance, if poverty is the biggest killer—almost a third of all 
human deaths, 18 million annually, are due to poverty-related causes such 
as malnutrition or diarrhoea19—is it right for the health and human rights 
law agenda to be alert to new technologies? Or is this in fact a bad case of 
wrong priorities? The attempt a few years back to produce an international 
treaty to ban the reproductive cloning of human beings certainly seemed 
both peculiar and peculiarly wasteful of both state and UN resources. 
Indeed, as Laurence Gostin and Allyn Taylor have asked, ‘How precisely 
did human cloning become a global health issue?’20 

On the other hand, there are also reasons to encourage human rights 
engagement with new technology questions—partly because of the poten-
tial of particular technologies, partly because it is unclear what the risks 
are and partly because as health technologies explode in number, reach and 

15 See also the Council of Europe’s Convention for the Protection of Human Rights 
and Dignity of the Human Being with regard to the Application of Biology and Medicine: 
Convention on Human Rights and Biomedicine (4 April 1997, entered into force 1 December 
1999), ETS 164 (hereafter ‘Oviedo Convention’) and its additional protocols.

16 S and Marper v United Kingdom [GC] (2009) 48 EHRR 50, para 112. See generally 
T Murphy and G Ó Cuinn, ‘Works in Progress: New Technologies and the European Court of 
Human Rights’ (2010) 10 Human Rights Law Review 601.

17 ICESCR (n 2) art 15(1)(b). 
18 On art 15(1)(b) see, eg, Venice Statement on the Right to Enjoy the Benefits of Scientific 

Progress and Its Applications (2009), www.shr.aaas.org/article15/Reference_Materials/
VeniceStatement_July2009.pdf; UN Human Rights Council (UNHRC), ‘Report of the Special 
Rapporteur on Cultural Rights, Farida Shaheed’ (14 May 2012) UN Doc A/HRC/20/26. 

19 WHO, ‘The Global Burden of Disease: 2004 Update’ (WHO 2008) 54–59, table A1. 
20 Gostin and Taylor (n 6) 58. 
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significance, their very availability challenges people’s understandings of 
health and health care needs. These latter challenges in turn produce deep 
challenges for health rights, whether we see such rights as grounded in a 
minimum core focused on survival needs, in dignity or relatedly in freedom, 
or simply in the growing consensus regarding the scope and content of these 
rights. 

New health technologies also produce non-health questions for human 
rights. One such question that is important from a non-discrimination 
perspective even if it isn’t currently a question of global relevance concerns 
the almost simultaneous rise of both biobanking and forensic databases. 
The latter, promoted for their utility in crime control, tend to be run by 
states; the former, by contrast, are often run by universities or private com-
panies and are promoted for their research benefits and hence their alleged 
benefits for the health of ‘all of us’. A further contrast between the two is 
that biobanks generally invite ‘giving’ via a gift relationship, whereas with 
forensic databases, an individual might have no choice at all even if she has 
been acquitted or if her case has been discontinued. These basic differences 
produce questions that should be drawing attention from human rights—
including who exactly is expected to give altruistically to biobanks, and 
who is in a biobank versus who is in a state’s forensic database?21 

The human rights/bioethics relationship is another issue thrown into 
sharp relief by the hope, hype and fear that envelops emerging technolo-
gies. Law and lawyers have of course often been found ‘cheek-by-jowl’22 
with bioethics and bioethicists: the rise of patient autonomy is perhaps the 
prime example of this. Yet on the really interesting question—which isn’t 
‘Has bioethics mixed with law?’ but rather ‘How have they mixed and 
with what effects?’23—human rights lawyers have said remarkably little.24 
Indeed, at one point during European law-making on xenotransplanta-
tion, representatives of the European Court of Human Rights advised that 
the ECHR ‘should be understood as a legal instrument aimed at securing 

21 See, eg, S and Marper (n 16) para 44 wherein the ECtHR emphasised that, as applied, 
the UK’s retention policy had led to the overrepresentation in the national DNA database of 
‘young persons and ethnic minorities, who have not been convicted of any crime’. 

22 SM Wolf, ‘Law & Bioethics: From Values to Violence’ (2004) 32 Journal of Law, 
Medicine and Ethics 293, 294.

23 Ibid. 
24 The arrival of UNESCO’s Universal Declaration on Bioethics and Human Rights (2005) 

did not change this, though it did prompt engagement by bioethicists, some of whom were con-
cerned that human rights might subsume their field. See further RA Ashcroft, ‘The Troubled 
Relationship between Human Rights and Bioethics’ in MDA Freeman (ed), Law and Bioethics 
(Oxford University Press 2008).
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individual rights and as such it may be of limited relevance to policy issues 
in the field of bioethics’.25 That, to be blunt, cannot be correct.26

Human rights lawyers have also said little about the enthusiasm for pub-
lic bioethics and, relatedly, citizen participation in science and technology 
decision-making,27 which have been developing apace in certain settings. 
There is a real need to engage both empirically and conceptually with these 
developments. On the other hand, the right to health in international law 
encompasses an obligation to abolish traditional practices prejudicial to the 
health of children, and that hasn’t really been engaged with either—at least 
not in ways that are clear of cultural and gender bias, and with imagination 
that reaches beyond the criminal law.28 So that too could be described as a 
pressing matter.

Another matter marked by under-engagement (allied, at times, with 
unthinking evangelism) is the relationship between dignity and rights.29 
Often one finds them listed together, sometimes alongside ‘fundamental 
freedoms’,30 implying both a connection between them and at least some 
degree of difference. How, then, should we see these connections and dif-
ferences? Is dignity best conceived as, say, the ground of rights? Or as the 
content of rights?31 And as regards health rights, does the growing body 
of case law suggest a judicial preference for dignity over freedom, equality, 
societal or international consensus, or a focus on what is needed for sur-
vival in giving effect to these rights? 

25 Explanatory Report on Draft Recommendation Rec (2003) 10 on Xenotransplantation 
(19 June 2003), wcd.coe.int/ViewDoc.jsp?id=39603&Site=CM. 

26 A point that seems now to be recognised: see Research Division of the European Court 
of Human Rights, ‘Research Report: Bioethics and the Case-law of the Court’ (Council of 
Europe/European Court of Human Rights 2012).

27 Cf DJ Galligan, ‘Citizens’ Rights and Participation in the Regulation of Biotechnology’ 
in F Francioni (ed), Biotechnologies and International Human Rights (Hart Publishing 2007); 
R O’Connell and S Gevers, ‘Fixed Points in a Changing Age: The Council of Europe, Human 
Rights and New Health Technologies’ in M Flear et al (eds), European Law and New Health 
Technologies (Oxford University Press 2013). 

28 Cf M Sabatello, Children’s Bioethics: The International Biopolitical Discourse on 
Harmful Traditional Practices and the Right of the Child to Cultural Identity (Martinus 
Nijhoff 2009); J Tobin, The Right to Health in International Law (Oxford University Press 
2012) 303–24. For the obligation itself, see Convention on the Rights of the Child (20 
November 1989, entered into force 2 September 1990) 1577 UNTS 3 (CRC) art 24(3). 

29 Cf S Liebenberg, ‘The Value of Human Dignity in Interpreting Socio-Economic Rights’ 
(2005) 21 South African Journal of Human Rights 1; C McCrudden, ‘Human Dignity and the 
Judicial Interpretation of Human Rights’ (2008) 19 European Journal of International Law 
655; KG Young, Constituting Economic and Social Rights (Oxford University Press 2012) 
33–65. See more generally D Beyleveld and R Brownsword, Human Dignity in Bioethics and 
Biolaw (Oxford University Press 2001); C Foster, Human Dignity in Bioethics and Law (Hart 
Publishing 2011).

30 See, eg, UN Educational, Scientific and Cultural Organization (UNESCO), Universal 
Declaration on Bioethics and Human Rights (19 October 2005) arts 2(c) and (d).

31 On these options, see J Waldron, Dignity, Rank, and Rights (The Berkeley Tanner 
Lectures) (Oxford University Press 2012).
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There has also been less human rights law engagement than might have 
been expected on the relationship between cures, scientific research and 
markets. Access to essential medicines has of course drawn extraordinary 
state and non-state activism, at least as regards antiretrovirals. But what it 
means to spend so much on medicines and, more generally, what it means 
to be so focused on cures and interventions have drawn far less attention.32 
Is human rights activism on access helping to grow the drug market, for 
instance? Is it, as a consequence, shrinking opportunities to ask ‘Are there 
things that should not be cured?’ And is it sufficiently alert to the deep 
equality and justice challenges involved?33 

To summarise: this book’s content was not just new to me, it was also 
challenging—and that challenge proved deep and persistent. There was yet 
another hurdle, however, which seemed more challenging again. Strange 
though it may sound, the argument at the core of this book is not one 
I had in mind when I started to write. The argument concerns human rights 
method—specifically, the legal version of that method and, more specifi-
cally still, the legal scholars’ version of it. Stated simply, what this book 
proposes is that engagement with human rights legal method is essential. 

Yet legal method is dull-sounding; human rights legal method more so. 
Who would choose method when human rights provide opportunities to 
examine and, more importantly, to affect both power and empowerment? 
Also, given that the point of the book is to solve a puzzle and, in so doing, 
bolster the field of health and human rights, there is clearly a lot of pres-
sure to make the right sort of argument. There is, for instance, a sense of 
imperative coursing through health and human rights in both its activist 
and its scholarly forms.34 It drives the relationship and is engendered by it, 
and it is striking and, to be honest, quite captivating. Consider maternal 
mortality: seeing the problem of maternal mortality as a matter of rights—
not as a twist of fate, as a question of individual behaviour or indeed as a 

32 CESCR, ‘General Comment No 14’ (n 8) para 19: ‘Inappropriate health resource alloca-
tion can lead to discrimination that may not be overt. For example, investments should not 
disproportionately favour expensive curative health services which are often accessible only to 
a small, privileged fraction of the population, rather than primary and preventive health care 
benefiting a far larger part of the population.’

33 To what extent, for example, has human rights responded to the call by A Buchanan et al, 
Chance to Choice: Genetics and Justice (Cambridge University Press 2000) for a ‘genetic 
decent minimum’ for all?

34 See, eg, JM Mann et al (eds), Health and Human Rights: A Reader (Routledge 1999); 
P Farmer, Pathologies of Power: Health, Human Rights, and the New War on the Poor 
(University of California Press 2005); S Gruskin et al (eds), Perspectives on Health and Human 
Rights (Routledge 2005); RJ Cook and CG Ngwena (eds), Health and Human Rights (Ashgate 
Publishing 2007); A Clapham et al (eds), Realising the Right to Health (Rüffer & Rub 2009); 
J Harrington and M Stuttaford (eds), Global Health and Human Rights (Routledge 2010); 
AE Yamin and S Gloppen (eds), Litigating Health Rights: Can Courts Bring More Justice 
to Health? (Harvard University Press 2011); Tobin (n 28); B Toebes et al (eds), Health and 
Human Rights in Europe (Intersentia 2012). 
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tragedy—facilitates a critical change of frame. In the rights-based frame, 
suffering has to be taken seriously.35 The problem of maternal mortality 
gets broken down, the challenge of avoidable maternal mortality emerges 
and, crucially, meeting that challenge becomes a duty, not an option—a 
duty for which those responsible can and must be held accountable. 

But if that is the power of health and human rights, am I wrong to be 
writing a book that puts human rights legal method at centre stage? Isn’t 
it the case that, whether one comes to health and human rights out of 
conscience, necessity or both, there are matters more pressing and more 
important than method? Put bluntly, isn’t method a marginal matter? 
I had no trouble with these questions at the outset; method, for me, was 
marginal—so marginal I bypassed it. But as work progressed, my stance 
changed. It is true that human rights method has been a non-topic (at least 
in legal circles)—a matter more disregarded than studied.36 But does that 
mean it is lacking in worth or utility, or that it is boring? Perhaps it has 
been misunderstood. 

I. AN ARGUMENT FOR METHOD

To explore this, let’s consider human rights legal method beginning with 
Robert Jennings’ oft-quoted claim that the interpretation of treaties is an 
art, ‘though it is part of the art that it should have the appearance of a 
science’.37 If Jennings is right, method is straightaway a more interesting 
endeavour. What is more, treaties—either standing alone or alongside other 
acknowledged sources of international law38—are not the whole story of 
human rights law. There is also increasingly a constitutionalisation or, 
more broadly, a domestication of rights—forming part of what some see 
as a global model of rights, with its own distinctive modes of reasoning, 
and others see as the ‘democratic iteration’ or ‘vernacularisation’ of inter-
national human rights law.39 Alongside this, there is also, and increasingly, 

35 See AE Yamin, ‘Will We Take Suffering Seriously? Reflections on What Applying a 
Human Rights Framework to Health Means and Why We Should Care’ (2008) 10(1) Health 
and Human Rights: An International Journal 45. On the importance of frames, see also 
JN Shklar, Faces of Injustice (Yale University Press 1990); KG Young, ‘Freedom, Want, and 
Economic and Social Rights: Frame and Law’ (2009) 24 Maryland Journal of International 
Law 191.

36 Cf F Coomans, F Grünfeld and M Kamminga (eds), Methods of Human Rights Research 
(Intersentia 2009).

37 RY Jennings, ‘General Course on Principles of International Law’ (1967) 121 Recueil des 
Cours de l’Académie de Droit International 327, 544.

38 On non-treaty sources of human rights law see, eg, B Simma and P Alston, ‘The Sources 
of Human Rights Law: Custom, Jus Cogens and General Principles’ (1992) Australian 
Yearbook of International Law 82.

39 See respectively K Möller, The Global Model of Constitutional Rights (Oxford University 
Press 2012); S Benhabib, Dignity in Adversity: Human Rights in Troubled Times (Polity Press 
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what has been called a ‘common law of human rights’.40 This body of law 
is produced mostly by domestic judges—typically by national constitutional 
courts choosing to draw, in different ways, on international and foreign 
human rights judgments and norms as they determine the human rights 
questions coming before them. This common law is controversial, to be 
sure. It is nonetheless a mode of practice that is now adopted by an array 
of judges and by activists and academics too.41 

A second reason to be interested in human rights legal method is as 
 follows: there is more to human rights than human rights law. The point I 
am making here is not that rights ‘as law’ are dispensable. Seeing, having 
and arguing with and for rights as law are crucial moves. They take us from 
need, charity, ‘doing good’, humanitarianism and the like towards freedom, 
entitlement and obligation. In so doing, they establish both claimants and 
duty-bearers, giving agency to both. Just as importantly, they neither pro-
mote a hollowed-out state nor acclaim personal responsibility as a cure-all, 
and they also keep attention focused on law (and not just law as litigation) 
as a resource or tool. In saying this, I am not suggesting that law is syn-
onymous with justice; I appreciate that at times law’s technicalities seem to 
leave it ‘trapped in a prison house of irrelevance’.42 At times, too, law is 
no more than a distraction—a form of magical thinking. However, because 
rights as law shift us to the terrain of freedom, entitlement and obliga-
tion, they are not nothing either. Put differently, they might not be the last 
word,43 but they are not dispensable either. 

My overall point, instead, is that rights are more than a legal construct; 
they are more than formal entitlements and freedoms, no matter how 
important those entitlements and freedoms are in practice. Human rights 
legal method, if it is to be plausible, has to be able to accommodate this. 
Some use a distinction between human rights ‘as law’ and human rights ‘as 
discourse’ to capture the point. Others distinguish ‘human rights law’ from 
‘human rights talk’. Others again prefer to see rights ‘from below’. But 
whatever we call it, seeing rights in this way opens up human rights legal 

2011); SE Merry, Human Rights and Gender Violence: Translating International Law into 
Local Justice (University of Chicago Press 2006). Cf Krisch (n 9), emphasising pluralism; 
Young, Constituting Economic and Social Rights (n 29), emphasising that the focus should be 
on how ES rights are ‘constituted’, not just how they are constitutionalised.

40 See C McCrudden, ‘A Common Law of Human Rights’ (2000) 20 Oxford Journal of 
Legal Studies 499. See also J Waldron, Partly Laws Common to All Mankind: Foreign Law in 
American Courts (Yale University Press 2012). 

41 See, eg, O De Schutter, International Human Rights Law (Cambridge University Press 
2010) 1, noting that his book’s content was chosen so as to reflect the ‘hybrid character of 
human rights’. 

42 M Koskenniemi, From Apology to Utopia: The Structure of International Legal 
Argument (Cambridge University Press 2005) 4.

43 Explaining why not having the ‘last word’ might be a good thing, see J Waldron, Law 
and Disagreement (Oxford University Press 1999). 
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method so that it includes the practices of NGOs and social movements 
more generally, and of the very many individuals and populations who 
adopt rights talk today. 

In this way, we begin to see that human rights as law cannot succeed 
without social processes—that rights should never be cabined within a 
‘juridical cage’.44 Attention is also drawn to the importance of a law ‘of 
everyday life’,45 a form of law that does not shirk structural injustice or 
assume that law and legalisation lead only to justice, never to unintended, 
unwanted or unexpected side-effects. It also becomes easier to see that those 
who oppose rights are also engaged in rights talk. Odd though it might 
sound, opposing rights is a mode of rights mobilisation—not least because 
‘it draws legitimate and appropriate boundaries of rights use, thereby 
affirming some rights at the same time as it opposes others’.46 

There is at least one further reason to be interested in human rights legal 
method. Today, human rights methods—how lawyers and non-lawyers 
respectively do human rights—are an object of enquiry and innovation. 
Anthropologists in particular seem very engaged by the question of method: 
specifically, by legal forms of human rights practice (including the ways in 
which these forms enrol anthropologists) and by what it would mean to 
have an anthropology of human rights or, more broadly, a focus on human 
rights studies.47 

Neither the enquiry into method nor the production of new methods is 
limited to anthropology, however. Today, across a range of disciplines and 
arenas, institutionalisation of rights is on-going. Consider the rise of rights-
based approaches to both development and humanitarianism or, perhaps, 
the new ‘humanity’s law’,48 which blends human rights, humanitarian law 
and international criminal justice. There are also on-going efforts to get 
beyond the frame of inter-regime interaction when thinking about human 
rights and the World Trade Organization (WTO) or human rights and intel-
lectual property.49 I accept that few if any of these examples of institution-
alisation are smooth-running. Yet each of them forges new ways of doing 

44 A Sen, ‘Elements of a Theory of Human Rights’ (2004) 32 Philosophy and Public Affairs 
315, 319. 

45 H Charlesworth, ‘International Law: A Discipline of Crisis’ (2002) 65 Modern Law 
Review 377, 391. 

46 J Goldberg-Hiller and N Milner, ‘Rights as Excess: Understanding the Politics of Special 
Rights’ (2003) 28 Law & Social Inquiry 1075, 1076. 

47 See, eg, A Riles, The Network Inside Out (University of Michigan Press 2000); SE Merry, 
Human Rights and Gender Violence: Translating International Law into Local Justice 
(University of Chicago Press 2006); M Goodale, Surrendering to Utopia: An Anthropology of 
Human Rights (Stanford University Press 2009); RA Wilson, Writing History in International 
Criminal Trials (Cambridge University Press 2011).

48 RG Teitel, Humanity’s Law (Oxford University Press 2011).
49 See, eg, D Kinley, Civilising Globalisation: Human Rights and the Global Economy 

(Cambridge University Press 2009); A Lang, World Trade Law after Neoliberalism: 
Reimagining the Global Economic Order (Oxford University Press 2011).
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human rights—new forms, in other words, of human rights method. That 
makes method not only more interesting but more challenging too. What, 
for instance, is to become of legal forms of human rights method in this 
pluralising environment? 

I am not saying that these different sorts of institutionalisation are neces-
sarily anti-rights, anti-‘rights as law’ or anti-legal practices around rights. 
The issue, simply, is that these disciplines and fields do rights differently. 
There is today more human rights ‘talk’, and that alone is likely to affect 
human rights law and human rights legal method. Moreover, in doing rights 
differently, at least some of these non-legal disciplines and fields bounce 
off the legal. As I mentioned earlier, within anthropology, there is already 
a descriptive approach that ‘radically decenters international human rights 
law’, opting instead for the idea of social practice as constitutive, at least in 
part, of human rights.50 This isn’t exactly a case of ‘knowing who you are 
by knowing what you are not’.51 It is nonetheless hard to avoid the feeling 
that human rights legal method is an anti-model of sorts. 

So how should we, the ‘legal’, respond? We could redouble any and all 
efforts to be distinctively legal, deciding that human rights cannot safely 
be left to the care of others. But that, like all of the options that follow, 
means we have to be able to say what is ‘distinctively legal’. We could also 
be centaur-like, part legal and part something else. Alternatively, we could 
tack between the legal and the non-legal. Equally, we could choose to raid 
the non-legal.52 Law, it is fair to say, does have a penchant for appropria-
tion: at the international criminal tribunals, for instance, historical evidence 
has become part of both prosecution and defence cases—‘historical discus-
sions are [now] a permanent feature of international criminal justice’.53 
But appropriation will produce follow-on questions, such as ‘What hap-
pens when non-legal knowledges or questions make their way into legal 
settings?’54 To answer this, we need to study actual legal settings. Moreover, 
any such studies need to be alert to legal moves that distinguish law from 
non-law, in particular the purposes that are served by such moves. Is the 

50 M Goodale, ‘Introduction: Locating Rights, Envisioning Law between the Global and 
the Local’ in M Goodale and SE Merry (eds), The Practice of Human Rights: Tracking 
between the Global and the Local (Cambridge University Press 2007) 7. See further 
M Goodale, Surrendering to Utopia: An Anthropology of Human Rights (Stanford University 
Press 2009). 

51 A phrase taken from KL Scheppele, ‘Aspirational and Aversive Constitutionalism: The 
Case for Studying Cross-Cultural Influence through Negative Models’ (2003) 1 International 
Journal of Constitutional Law 296, 300 where it is used to describe a particular comparative 
method of law reform. 

52 See relatedly C Geertz, Local Knowledge: Further Essays in Interpretive Anthropology 
(Basic Books 1983), canvassing these ideas in considering the relationship between law and 
anthropology.

53 Wilson (n 47) 218.
54 See relatedly M-A Jacob, ‘Knowledge Games, Truthfulness and Organ Transplants 

Regulation’ (2011) 6 Biosocieties 243, examining legal knowledge in a non-legal setting.
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law/politics distinction, for instance—a distinction that is widely invoked 
by judges who insist that professional legal reason is what allows them to 
tell law from non-law—part of what produces the authority of law? Is it, 
in other words, crucial to our willingness to allow judges to declare the law 
(even if some quibble about democratic legitimacy or, more bluntly, judicial 
disregard for the will of the majority)? Moreover, is this authority what 
both NGO reports and forms of ‘soft, soft law’ are invoking when they 
envelop themselves in legal discourse? Relatedly, if law has this authority, 
why is it that in certain settings—the World Bank for instance—employees 
committed to human rights opt to pursue them using alternative terms 
(such as social justice) or to support particular interpretations while avoid-
ing others?55

II. MAKING CHOICES

To sum up: there is much more to human rights legal method than meets the 
eye. In line with this I give it centre stage in the chapters that follow, using 
it to interrogate and navigate aspects of health and human rights today and 
to negotiate the puzzle that prompted this book in the first place. 

Some will be disappointed by the choices I make. There will undoubtedly 
be a wish list of missing chapters, featuring both emergent frames, such as 
human dignity, and health law classics, such as patient autonomy, as well as 
a range of right-to-health issues that need urgent attention (from maternal 
mortality to corruption, neglected diseases, health financing, mental health, 
palliative care, health systems, the relationship between human rights and 
humanitarianism, or that between transitional justice and the right to health). 
Others will criticise the absence of a specific site. Why, they will ask, isn’t 
the focus either international human rights law or its regional counterpart, 
or the health and human rights pedigree of a single state or organisation—
South Africa, Brazil, the WHO or Human Rights Watch, for instance? In 
similar vein, others will ask: why isn’t the focus public health or the right 
to the highest attainable standard of health, or perhaps the right to respect 
for private life (in particular, how the latter relates to consent to medical 
treatment—what some have called the ‘“quandary ethics” of individual 

55 See GA Sarfaty, ‘Why Culture Matters in International Institutions: The Marginality of 
Human Rights at the World Bank’ (2009) 103 American Journal of International Law 647. See 
more generally Y Dezalay and BG Garth, The Internationalization of Palace Wars: Lawyers, 
Economists, and the Contest to Transform Latin American States (University of Chicago Press 
2002); M Fourcade, Economists and Societies: Discipline and Profession in the United States, 
Britain, and France, 1890s to 1990s (Princeton University Press 2009).
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patients’56)? There will also be those who take the view that poverty, not 
health, ought to have been my starting point. 

I choose what follows for three reasons. First, I write as a human rights 
lawyer, and I see other human rights lawyers—principally human rights law 
scholars—as a key audience. The proposals I make concerning human rights 
legal method look at what lawyers do and at what they could and should 
do. In this setup of diagnosis and prescription, law (and human rights law 
in particular) will be both a central concern and a relevant resource. 

Second, viewing health and human rights through a conventional 
law lens makes little sense to me. On positive versus negative rights, for 
instance, I am bored of the back and forth that can surround the matter. 
I prefer the stance of those such as Henry Shue and Asbjørn Eide, who 
choose to foreground obligations, thereby demonstrating that all rights 
require positive action.57 That stance has also been adopted by the UN 
Committee on Economic, Social and Cultural Rights (CESCR), the body 
responsible for clarifying the meaning of the ICESCR and encouraging 
its implementation:58 it can be seen, for example, in the CESCR’s work 
on ‘core obligations’ of economic, social and cultural (ESC) rights, which 
draws out both positive and negative duties.59 

I also reject strong distinctions between rights based on enforceability. 
I am tired of debates that treat enforceability as synonymous with justicia-
bility, before going on to argue over little more than two options—either 
non- justiciability for ESC rights or courts with ‘last-word’ powers of judicial 
review that can be used to strike down legislation. Such debates neglect the 
range of possibilities for judicial enforcement of rights, both amongst different 
courts and inside an individual court. They also neglect the ways in which ESC 
rights play a part even where they are not judicially enforceable: they neglect, 
in other words, non-judicial forms of engagement with these rights.60 

56 P Farmer and N Gastineau Campos, ‘New Malaise: Bioethics and Human Rights in the 
Global Era’ (2004) 32 Journal of Law, Medicine and Ethics 243, 246.

57 H Shue, Basic Rights: Subsistence, Affluence, and US Foreign Policy (2nd edn, Princeton 
University Press 1996); UN Commission on Human Rights (UNCHR), Sub-Commission on 
the Prevention of Discrimination and Protection of Minorities, ‘The Right to Adequate Food 
as a Human Right’, report prepared by Special Rapporteur Asbjørn Eide (7 July 1987) UN 
Doc E/CN.4/Sub.2/1987/23. See also P Alston and K Tomaševski (eds), The Right to Food 
(Martinus Nijhoff 1985), especially the chapters by Shue and by Van Hoof.

58 The CESCR, which became operative in 1987, comprises a group of independent experts 
who engage with states parties, delivering concluding observations on state reports and offer-
ing analyses of treaty rights via general comments. A complaints mechanism, adopted in 2008, 
entered into force on 5 May 2013 having received10 ratifications, thereby bringing the CESCR 
into line with fellow UN treaty bodies.

59 See below ch 1, text to nn 71–79 and 91–99. 
60 Cf J Bueno de Mesquita, P Hunt and G Sander, ‘Administrative Reparations Programmes 

and the Right to the Highest Attainable Standard of Health: Peaceful Coexistence or 
Unavoidable Tension?’ in L McGregor and C Sandoval-Villalba (eds), The Law and Practice 
of Rehabilitation as a Form of Reparation (Brill, forthcoming), exploring how harm to health 
is and should be recognised in transitional justice processes.
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I would also like to see less talk about generations of rights, in particular 
less use of chronologies that place ESC rights as latecomers. Chronologies 
tend to mask the ways that civil and political rights strengthen ESC rights 
and can be used to develop them.61 Equally, I would like more attention to 
be paid to seeing law ‘from below’. This does not mean I am more serious 
about human rights talk than about human rights law: it simply means 
I give short shrift to accounts that obsess about legalisation or juridification 
and close their eyes to what can be learned from human rights in practice.62 
To be clear: it is not that I am discounting legal doctrine or legal institu-
tions such as courts and legislatures. It is just that I am rarely convinced by 
accounts that neglect how doctrine emerges or how legal institutions can 
and do work with NGOs and others. 

Still, convention as regards human rights law does have a place. I 
may advocate ‘seeing from below’, but that does not mean I am for the 
state in retreat, for the idea that we are best governed ‘through the non -
governmental’. Engaging with states—more than that, having expectations 
of states—is central to the form of human rights method I am proposing here. 
In part this is because I treat human rights law as a central plank in human 
rights method: states are the principal duty-bearers in the international 
human rights law regime. In larger part, however, it is because I see states as 
human rights actors. States can, to be sure, have too much power: equally, 
international law has been hobbled by state-centricity (even if international 
human rights law with its focus on individuals and their rights professes to 
be different63). Yet a stateless—or ‘state-light’—version of human rights is 
not an attractive prospect either. States are part and parcel of human rights; 
more than this, they are central to positive, sustainable change.64 

Human rights law has, I accept, largely neglected non-state actors. 
Related to this, it has failed to engage the full range of duty-bearers, from 
foreign states and international organisations to transnational corpora-
tions. But these omissions are now being addressed.65 In so doing, we must 

61 See, eg, International Covenant on Civil and Political Rights (16 December 1966, entered 
into force 23 March 1976) 999 UNTS 171 (hereafter ‘ICCPR’) art 26, a provision on equality 
and non-discrimination which extends beyond the rights enumerated in the ICCPR.

62 For an optimum balance see, eg, LE White and J Perelman (eds), Stones of Hope: How 
African Activists Reclaim Human Rights to Challenge Global Poverty (Stanford University 
Press 2011); Young, Constituting Economic and Social Rights (n 29).

63 Cf S Marks, ‘Human Rights in Disastrous Times’ in J Crawford and M Koskenniemi, 
assisted by S Ranganathan (eds), The Cambridge Companion to International Law (Cambridge 
University Press 2012) 319: ‘This idea of human rights as “incursions into” state sovereignty 
presupposes that power gained by individuals is power lost by states …  [I]n reality, things are 
not so simple; rights empower right-holders, but they also empower states to order and control 
the social environment in which right-holding arises and becomes consequential.’ 

64 See similarly A Vincent, The Politics of Human Rights (Oxford University Press 2010).
65 Examining four efforts to elaborate frameworks for such duty-bearers, see 

W Vandenhole, ‘Emerging Normative Frameworks on Transnational Human Rights 
Obligations’, EUI Working Papers, RSCAS 2012-17.



16 Introduction

ensure that we do not dismiss the relationship between individuals and 
the domestic state, or the role of states as the principal duty-bearers under 
international human rights law. 

I think we could venture further too. Should we be willing to talk, for 
instance, about states as human rights activists? Is Brazil, for instance, an 
activist state given that it helped to secure both the development agenda at 
the World Intellectual Property Organization (WIPO) and the creation of 
a ‘special procedure’ on the right to health at the UN; pushed for recogni-
tion of sexual rights at the UN; and gives its backing to UNITAID, the 
international drug purchase facility launched in 2006? And is its National 
AIDS Programme—recipient of the Gates Award for Global Health and 
named by the UN as the best in the developing world66—further evidence 
of ‘activism’? 

Calling Brazil an ‘activist’ could of course lead us to neglect the intra-
country inequities that survive or are produced by its ‘policy of biotechnol-
ogy for the people’.67 It could also obscure the range of actors that was 
required to craft Brazil’s HIV/AIDS policy: international agencies such as 
the World Bank, national and multinational pharmaceutical companies, 
NGOs and grassroots organisations, and the media all played a part, 
coming together with the Brazilian state to forge a policy of universal 
access to treatment. Other things helped too, including the existence of a 
constitutional right to health68 and an infrastructure for the production of 
generic drugs. More broadly, it might be objected that when we describe 
Brazil or any other state as an ‘activist’, we underplay the fact that when 
states ratify or accede to treaties, they make a commitment that comes with 
obligations—they create, in other words, an expectation that there will be 
state action to respect, protect and fulfil human rights.

The activist state is not, then, a problem-free idea. But perhaps we can 
agree that there is still good reason to look closely at state behaviour. In 
so doing, we are looking not just for ‘best practice’ or for indications of 

66 It was also singled out by the first Special Rapporteur on the right to health: see UNGA, 
‘Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest 
Attainable Standard of Physical and Mental Health, Paul Hunt’ (10 October 2003) UN Doc 
A/58/427, para 59 noting that it ‘may be an example of a right to health good practice that 
enhances the availability and economic accessibility of essential medicines, active and informed 
participation in health programmes, and non-discrimination’. 

67 J Biehl, Will to Live: AIDS Therapies and the Politics of Survival (Princeton University 
Press 2007) 8. Biehl goes on to describe Brazil’s model policy as ‘convoluted, dynamic, and 
filled with gaps’ (10). 

68 Right-to-health litigation in Brazil is not uniformly seen as a good thing: see further OL 
Motta Ferraz, ‘Health Inequalities, Rights, and Courts: The Social Impact of the Judicialization 
of Health’ in Yamin and Gloppen (eds) (n 34); J Biehl et al, ‘Between the Court and the Clinic: 
Lawsuits for Medicines and the Right to Health in Brazil’ (2012) 14(1) Health and Human 
Rights: An International Journal 36. 
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‘unforced consensus’69 concerning rights but for the full range of rights 
practices. The reasons why a state ratifies a human rights treaty are interest-
ing, but so too are its reasons for wanting to limit such commitments via, 
say, reservations, renunciations or derogations. For what reasons do states 
want to place these sorts of limits, to be part but not fully part? Is it, for 
instance, international reciprocity, risk of retaliation, standing or the ‘home 
audience’ that determines state behaviour on such matters?70 We also need 
to know more about how domestic, regional and international courts and 
quasi-courts treat limitations upon rights, and how, too, NGOs see such 
limitations. This detail is crucial if we are to understand the proper role of 
different limitation devices and, relatedly, negotiate the often destructive 
competition between universalism and localism. It is also crucial to the 
central question of how to allocate resources fairly. For example, taking 
due account of contextual factors such as access to courts, political corrup-
tion and the like, where and how have particular courts helped to boost 
accountability in political decision-making and fuller participation? And 
which of the various grounds for protecting the right to health or health 
care—dignity or freedom, consensus or the need to secure basic survival—
have been most powerful in shaping such judgments?71

The third and final factor that influences my choice of chapters is a com-
mitment to rights ‘made whole’. A book on health and human rights has 
to discuss the right to health, but it also has to discuss more than that. It 
has to be what we might call ‘right-to-health plus’. In this way, civil and 
political rights can be brought into the fold, including the rights to life, to 
be free from torture, to respect for private life and to freedom of expression. 
This in turn should ease pressure on the right to health which, according 
to the CESCR in General Comment No 14, encompasses not just entitle-
ments but freedoms too, including ‘the right to control one’s health and 
body, including sexual and reproductive freedom, and the right to be free 
from interference, such as the right to be free from torture, non-consensual 
medical treatment and experimentation’.72

69 C Taylor, Dilemmas and Connections: Selected Essays (Harvard University Press 2011) 
105–23.

70 Studies by IR scholars point to the influence of domestic politics: see, eg, BA Simmons, 
Mobilizing for Human Rights: International Law in Domestic Politics (Cambridge University 
Press 2009); E Hafner-Burton, LR Helfer and CJ Fariss, ‘Emergency and Escape: Explaining 
Derogations from Human Rights Treaties’ (2011) 65 International Organization 673.

71 On these questions, see K Syrett, Law, Legitimacy and the Rationing of Health Care: 
A Contextual and Comparative Perspective (Cambridge University Press 2007); Daniels (n 
4); Ruger (n 5). 

72 CESCR, ‘General Comment No 14’ (n 8) para 8. Note the different language in 
Committee on the Rights of the Child (CRC Comm), ‘General Comment No 15: The Right of 
the Child to the Enjoyment of the Highest Attainable Standard of Health (art 24)’ (17 April 
2013) UN Doc CRC/C/GC/15 para 24: ‘Children’s right to health contains a set of freedoms and 
entitlements. The freedoms, which are of increasing importance in accordance with growing 



18 Introduction

Taking a ‘right-to-health plus’ approach should also ease pressure to 
subsume rights relevant to housing, education, work and so on within 
the right to health. Such rights are relevant to health, and overlaps with 
the right to health can and should be identified: the interdependence and 
indivisibility of rights mandate this, as does our growing awareness of the 
central role played by the social determinants of health.73 At the same time, 
however, under the ‘right-to-health plus’ approach, it is easier for these 
other rights to flourish in their own right, and the right to health is also less 
likely to be stretched beyond sense.74 

A further advantage of ‘right-to-health plus’ is that it does not blanket 
the field with the right to health or health-related rights. To do that neglects 
other rights. It also ducks—and may even produce—regime clashes within 
the international legal system. Equally, ‘right-to-health-plus’ does not 
push non-rights approaches (such as social justice or the health concept 
of equity75) out of view. It also leaves space for strategic choices. By this  
I mean it recognises that different rights play out in different, possibly unex-
pected ways on the ground, and that for these and other reasons, some will 
prefer to make claims under rights other than or in addition to health, or 
indeed without any reference whatsoever to rights.76 

Finally, with ‘right-to-health plus’, we have to attend openly to the pros-
pect of limits on rights (including in the interests of public health;77 in order 
to promote the general welfare in a democratic society;78 or because a case 
is before a court that uses a tool like the margin of appreciation). In so 
doing, the aim is to make actual practices of limiting rights less about rights-
derision and dismissal, and more about rights-based processes. Steering 
the general sense of human rights away from freedoms and entitlements 

capacity and maturity, include the right to control one’s health and body, including sexual and 
reproductive freedom to make responsible choices.’

73 See CSDH (n 14); WHO, Rio Political Declaration on Social Determinants of Health (21 
October 2011), endorsed by Res WHA62.14 (26 May 2012) of the World Health Assembly, 
and by Res WHA65.8 of the Outcome Documents of the UN World Conference on Social 
Determinants of Health (June 2012). See relatedly AR Chapman, ‘The Social Determinants 
of Health, Health Equity, and Human Rights’ (2010) 12(2) Health and Human Rights: An 
International Journal 17. 

74 Cf CESCR, ‘General Comment No 14’ (n 8) para 4 which includes the underlying deter-
minants of health within art 12 ICESCR.

75 See, eg, A Sen, Development as Freedom (Oxford University Press 1999); A Sen, ‘Why 
Health Equity?’ in Cook and Ngwena (eds) (n 34); MC Nussbaum, Creating Capabilities: The 
Human Development Approach (Harvard University Press 2011).

76 See, eg, MJ Roseman and AM Miller, ‘Normalizing Sex and Its Discontents: Establishing 
Sexual Rights in International Law’ (2011) 34 Harvard Journal of Law & Gender 313, 359 
explaining why organising under the right to health is not always a preferred choice or even 
an option in the context of claims for sexual rights. 

77 See, eg, ICCPR (n 61) art 12(3). See also the Siracusa Principles on the Limitation 
and Derogation Provisions in the International Covenant on Civil and Political Rights (28 
September 1984) UN Doc E/CN.4/1985/4.

78 See, eg, ICESCR (n 2) art 4.
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towards a set of often qualified freedoms and entitlements, and the 
processes for justifying those qualifications, could of course bring other 
broader benefits too.

III. THE STRUCTURE OF THE BOOK

To round out this Introduction, I want to explain the structure of the rest of 
the book. Chapter one offers the back story, providing a history of health 
and human rights. This history is both limited and idiosyncratic, but it 
will augment what I have been able to say here about the sense of impera-
tive that courses through the field of health and human rights and about 
the threats the field faces today. As I have already explained, my response 
to these threats is to call for open and on-going engagement with human 
rights legal method. My response calls, in other words, for attention to legal 
craft—to what might be called the ‘law way’ of doing health and human 
rights. I suggest that we ask: what precisely is human rights legal method 
here and now? In particular, when we look at its detail, with due recogni-
tion of the diversity therein, what are its qualities and its weaknesses? And 
what is its value-added if human rights, as well as human rights methods, 
are now widely adopted, widely hyped and also widely denounced?

Chapters two to five build on the book’s basic call. In these chapters I 
engage directly with human rights legal method: I assess, adapt and aug-
ment this way of doing rights, always staying rooted in law and in what 
human rights lawyers have done or have failed to do with law. To draw 
out the argument, I concentrate on one type of human rights lawyer, the 
one I know best: the human rights legal scholar. I want to persuade this 
scholar that she or he needs to think both widely and deeply about health 
and human rights challenges. To facilitate this, I use chapters two to five to 
offer a quartet of ideas for new or enhanced methods. 

Chapter two looks at ‘public health preparedness’, also known as ‘public 
health security’ or, in its international mode, as ‘global health security’. 
Whatever the term, the focus is the same: namely, the threat of emerging 
infectious diseases—from SARS and virulent new forms of influenza, to 
bioterrorism and both multi- and extensively drug-resistant forms of tuber-
culosis. Over the last decade or so, this threat has had a profound impact, 
immersing states, international organisations and others in the need for 
‘preparedness’, the pull of ‘action now’ and the importance of governing the 
‘exceptional’. In so doing, it has shaped and been shaped by a new lexicon, 
one that features not just variations on ‘preparedness’ but also ‘risk’ and 
‘resilience’, as well as a series of takes on ‘security’ (including ‘biosecurity’, 
‘human security’ and what the WHO calls ‘global public health security’). 

In chapter two I ask: is human rights prepared for public health prepared-
ness? I argue that the answer is no, but I also propose two ways in which we 
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might change that. I suggest, first, that human rights needs to draw out risk 
within rights. That is, we need to explain the ways in which human rights 
law and practice already accommodate risk, and to maintain a watching 
brief vis-à-vis the use of such accommodations by states and others. We 
need, in other words, to explain, evaluate and monitor the array of oppor-
tunities to place limits on rights in the name of public health—opportunities 
such as derogations and general and particular limitations clauses, as well 
as judicial devices such as the ECtHR’s margin of appreciation doctrine.79 

My second suggestion is that we draw out rights as risk—namely, the 
ways in which human rights can be a risk for state and non-state actors 
alike, and the opportunities this produces for human rights claims-making. 
I accept these are limited, even danger-laden, opportunities: those who 
engage with human rights in order to avoid risk are doing so exclusively 
for reasons of reputational interest, keen to do the least possible for the 
biggest publicity. Still, the ‘civilising force of hypocrisy’80 is cause for some 
optimism. Moreover, amidst the popular tendency to see risk and rights in 
a zero-sum relation, human rights desperately needs alternative accounts of 
the risk/rights relationship. In the absence of these, human rights prepared-
ness is a pipedream, and human rights are poorly understood and thus 
poorly defended.

Chapter three re-engages public health, looking at the human rights 
success story of access to HIV/AIDS medicines. It does this, for the most 
part, by ‘seeing from below’—that is, from the perspective of human rights 
activism and in particular from the perspective of the Treatment Action 
Campaign (TAC), a South African NGO. Chapter three charts what has 
been achieved both by the TAC and by the broader human rights campaign 
on access to antiretrovirals. In so doing, it explains how law has been 
seen and has been used by the TAC. It also explains how South Africa’s 
Constitutional Court and a range of others have responded to the TAC’s 
claims-making and how that claims-making has affected both the TAC itself 
and the broader field of health and human rights. 

The chapter’s principal aim lies elsewhere, however. The chapter proposes 
that the ‘cost of human rights’—which sounds of course like an argument 
against rights—can and should be developed in a pro-human rights way. It 
begins that development process, drawing on both the tenets of international 

79 See, eg, Chapman v United Kingdom, App no 27238/95 (Judgment of 18 January 2001) 
para 91: ‘[A] margin of appreciation must, inevitably, be left to the national authorities, who 
by reason of their direct and continuous contact with the vital forces of their countries are 
in principle better placed than an international court to evaluate local needs and conditions. 
This margin will vary according to the nature of the Convention right in issue, its importance 
for the individual and the nature of the activities restricted, as well as the nature of the aim 
pursued by the restrictions.’

80 J Elster, ‘Deliberation and Constitution Making’ in J Elster (ed), Deliberative Democracy 
(Cambridge University Press 1998) 111.
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human rights law and the practices of the TAC. Overall, its argument is 
that via the ‘cost of human rights’ we are better able both to see the cost 
to human rights of human rights success and to tackle the actual financial 
cost of human rights, such as the right to access essential medicines or the 
broader right to health. 

Chapter four takes up the theme of numbers in a very different way. It 
explores the turn towards measurement and, specifically, towards quantita-
tive indicators, placing this as one of the more prominent responses to the 
threats that now face both rights in general and health and human rights in 
particular. Quantitative indicators, along with their qualitative counterpart, 
are seen as a useful way to identify human rights violations, to assess the 
enjoyment of rights and progress thereto, and to improve human rights 
advocacy. They are, in short, seen as a way to move beyond standard-
setting towards implementation of rights and there is, not surprisingly, con-
siderable enthusiasm for them both within and outwith the human rights 
community. 

In chapter four I interrogate this turn towards indicators. I do not dis-
miss it as a form of human rights legal method; doing so would be foolish 
given that indicators prioritise implementation and provide advocacy-
 opportunities too.81 I do, however, propose that we think carefully about 
who is producing rights and rights-related indicators, who is using them, 
for what reasons and with what effects. And I go on to suggest that in the 
absence of due care and attention, numbers—and perhaps images too—
could easily speak louder than words. Is human rights legal method pre-
pared for this challenge? If not, how might it prepare itself?

Chapter five, which is about the right to reproductive choice, develops 
my interest in words. It outlines why, today, choice feels like a bad argu-
ment, laying part (though certainly not all) of the blame on for-or-against 
framings. Two routes out of the rising unspeakability of choice are sug-
gested: first, bolstering reproductive rights via law, paying due regard to 
the implementation of any such laws and also to the differences between 
sexual, maternal and reproductive rights; second, adding texture to repro-
ductive rights via ethnography—specifically, adding texture that draws out 
the dignity of choice. 

The first route has already been undertaken by health and human rights. 
That is not a reason for complacency: recent history at the UN and else-
where demonstrates that as regards reproductive rights and whether we are 

81 See, relatedly, the overarching recommendation 3 from the CSDH (n 14) 2: ‘Acknowledging 
that there is a problem, and ensuring that health inequity is measured—within countries and 
globally—is a vital platform for action. National governments and international organizations, 
supported by WHO, should set up national and global health equity surveillance systems for 
routine monitoring of health inequity and the social determinants of health and should evalu-
ate the health equity impact of policy and action.’
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looking at these rights via health, liberty, life or equality, there is little that 
is secure. On the other hand, maternal mortality and HIV/AIDS are both 
Millennium Development Goals, and a general comment on reproductive 
and sexual health and rights is expected from the CESCR in the near future. 
Attention is also being paid to the decriminalisation and liberalisation 
of access to abortion, partly to address the problem of unsafe abortion. 
Related to this, there are notable instances—Nepal and Colombia, to name 
two—of effective collaboration on abortion law reform between govern-
ments, health professionals and NGOs. There is also a small body of juris-
prudence and quasi-jurisprudence which emphasises to states that abortion 
must be available to the fullest extent of the law; that is, it must be available 
in practice, not simply on paper.82 Moreover, these and other cases have 
sometimes linked access to abortion to the idea of human dignity—at least 
as regards a woman’s physical and psychological health or integrity.83 

But reproductive rights are also assailed. The right to reproductive choice, 
for instance, is endlessly on the defensive and widely cast as audacious. It 
is, some contend, a threat to life, to the family, to health professionals and 
indeed to women themselves. In this climate, it seems to me that the dignity 
of choice is at risk of being lost from view. To change that, I propose adding 
texture to reproductive choice via ethnographic method: listening, in other 
words, to actual decision-makers—not the judges, advocates, campaigners 
or philosophers with whom we are familiar, but rather the individuals and 
couples who are making or want the opportunity to make reproductive 
choices. In so doing, the aim is not to find some truth of reproductive choice 
or to push for all-out celebration of choice. The dignity of choice is about 
drawing out the complexity of choice and about why, in human rights, that 
complexity matters and has to be defended. 

Chapter six is the final chapter in the book, so it will be no surprise 
that it opens by asking, ‘Did I solve the puzzle, then?’ Did I find a way to 
accommodate hopefulness and critique? To be specific, did I find a way 
to navigate not just the sense of imperative enveloping health and human 
rights but also the trenchant criticism, even derision, that is ever present 
too? It is of course tempting to have a preview of the answer here. But to 
do that would be to get ahead of the story, so let’s move instead to the task 
of making a history of the field of health and human rights. What produced 
this field, what has it achieved and what pressures is it facing today? With 
this history in place, we shall be in a better position to identify both the 
need for and the focus of new human rights legal methods.

82 See, eg, KL v Peru, Communication no 1153/2003, UN Doc CCPR/C/85/D/1153/2003 
(22 November 2005); Tysiąc v Poland (2007) 45 EHRR 42; RR v Poland (2011) 53 EHRR 
31; P and S v Poland, App no 57375/08 (Judgment of 30 October 2012, ECtHR).

83 See, eg, KL (ibid). See relatedly R Dixon and MC Nussbaum, ‘Abortion, Dignity, and a 
Capabilities Approach’ in B Baines et al (eds), Feminist Constitutionalism: Global Perspectives 
(Cambridge University Press 2012), calling for a theoretical account of dignity and its potential 
relationship to rights to abortion. 


