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Part IV: ‘SETTING THE RULES OF THE GAME’International Environmental Governance

 17
International Environmental 
Governance

17.1 Theoretical Premises and Policy Framework

‘International environmental governance’ is a frequently used term which has primarily 
been developed in disciplines other than law, in particular in international relations theory. 
The rise of the term is closely related to the debate about the ‘new institutionalism’ in 
international relations which was fi rst heard in the late 1980s. 1 This debate takes up 
existing scholarship on international organisations and international law but broadens it 
by treating international governance systems as social institutions. These are described as

sets of rules of the game or codes of conduct that serve to defi ne social practices, assign roles 
to the participants in these practices, and guide the interactions among occupants of these roles.2

‘Rules of the game’ refers to the evolving normative framework of international policy 
regimes, in particular, international environmental policy regimes.3 What is important 
about debating ‘new institutionalism’ is the examination of the roles that international 
organisations play in creating and administering international governance systems and the 
question what is meant by describing certain governance systems as legal regimes. The 
specifi c interest in ‘new institutionalism’ and the notion of international (environmental) 
governance thus results from bringing together the ‘cultures of law and the social sciences 
in the study of international governance’.4
 In the following, we will use the term ‘international environmental governance’ for the 
purpose of addressing the making of and compliance with international environmental law. 
Focusing on actors and forms of action, our governance approach may be best understood 

1 See OR Young, International Governance: Protecting the Environment in a Stateless Society (Ithaca, NY 
et al 1994) 1–10.

2 Ibid, 3.
3 For a similar use of the term see LE Preston and D Windsor, The Rules of the Game in the Global Economy: 

Policy Regimes for International Business (2nd edn Boston et al 1997) 4.
4 Young, above n 1, 11.
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as an action-oriented model. Governance thus refers to processes and systems that make 
an organisation or a society work. Global governance consequently may be described as

a continuing process through which confl icting or diverse interests may be accommodated and 
co-operative action may be taken. It includes formal institutions and regimes empowered to 
enforce compliance, as well as informal arrangements.5

Institutions as defi ned above are complemented by regimes which may be understood 
as a set of explicit or implicit ‘principles, norms, rules, and decision making procedures 
around which actor expectations converge in a given issue-area’.6
 These regimes are normally treaty-based and often emerge from the development of 
common interests of states and related institutions.7 The effective steering capacity of 
international environmental law largely depends on the proper combination of various 
levels and techniques of governance. It requires international, regional, national and also 
subnational or local governance, in other words: multilevel governance.
 In recent years, there have been many discussions about the concept of global envi-
ronmental governance.8 Although there is no clear defi nition of global governance, three 
broad usages of the term may be identifi ed:9 some use the term to illustrate current 
sociopolitical transformation, others see it as a political programme which is aimed at 
regaining steering capacity for problem-solving, and yet others refer to the concept in a 
critical way, focusing on threats to national sovereignty. With regard to an action-oriented 
approach, authors 10 have characterised global environmental governance as a multi-actor 
governance system which extends beyond traditional actors (such as states and interna-
tional organisations) and includes non-governmental organisations, in particular, activist 
groups, networks of scientists, business associations and policy research institutions. 
While states, at least formally, are still the primary actors within this framework, there 
is a growing number of non-governmental organisations (NGOs), societal movements 
and other private actors which are transforming the character of the whole system. 11 
It has also been pointed out that global governance is characterised by new forms of 
co-operation beyond the traditional intergovernmental negotiation of international law 
as non-state actors increasingly become part of norm-setting and norm-implementing 
institutions and mechanisms.12 It is possible, thus, to describe global (environmental) 

5 Commission on Global Governance, Our Global Neighbourhood (Oxford 1995) 2–3. See also M Kosken-
niemi, ‘Global Governance and Public International Law’ (2004) 37 Kritische Justiz 241.

6 SD Krasner, ‘Structural Causes and Regime Consequences: Regimes as Intervening Variables’ in SD Krasner 
(ed), International Regimes (Ithaca, NY 1983) 1, 2.

7 U Beyerlin, ‘State Community Interests and Institution-Building in International Environmental Law’ 
(1996) 56 ZaöRV 602.

8 See, among others, F Biermann and P Pattberg, ‘Global Environmental Governance: Taking Stock, Moving 
Forward’ (2008) 33 Annual Review of Environment and Resources 277–294.

9 Ibid, 279 et seq.
10 F Biermann, ‘Global Environmental Governance: Conceptualization and Examples’ (2004) Global 

Governance Working Paper no 12, November 2004, 10–11, available at www.glogov.org/images/doc/WP12.pdf.
11 J Hierlmeier, ‘UNEP: Retrospect and Prospect—Options for Reforming the Global Environmental 

Governance Regime’ (2002) 14 Georgetown International Environmental Law Review 767, 770.
12 Biermann, above n 10, 10–11.
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governance as non-hierarchical.13 This has led to more segmentation, overlapping and 
increasing complexity of international environmental law through fragmentation.14

 While such differentiation, segmentation or fragmentation may have its problems, it 
refl ects the fact that governance is a broad concept which encompasses decision- and 
policy-making processes as well as the institutional structure for implementing these 
decisions and policies. It is similar to, but not synonymous with, government; governance 
differs from government in particular in so far as it relies less on formal authority than 
on shared goals.15 How can social science based (often empirical) fi ndings about modern 
forms of (global) governance be brought together with the often formal and sometimes 
even narrow approach of public international law to such complex governance issues? Is 
it really possible conceptually to link norm-based governance as it is often perceived by 
lawyers (with its reliance on formal authority) to much broader notions of governance 
which take into account that there are many other techniques to arrive at environmental 
protection and sustainable development alike?
 This chapter seeks to illustrate how it is possible to bridge the gap between positivist 
approaches fi rmly rooted in international legal discourse with fi ndings from international 
relations about the complexities of global governance. Our illustration of international 
environmental governance will begin with an identifi cation of and a differentiation among 
actors involved (section 17.2). We will then turn to forms of action (section 17.3) which 
will be addressed in detail in the following chapters before taking a closer look at the 
complexities of fragmented and multilevel governance (section 17.4). Thus, we hope 
to illustrate the role of international environmental law in international environmental 
governance.

 17.2 Actors

As is true for public international law in general, states are not only important actors, but 
have remained the primary actors in international environmental governance. However, 
changes that the international legal system in general underwent in the second half of the 
twentieth century also prompted changes in the role of states in international environ-
mental law. This transformation of the international legal system occurred over a period 
of years with a broad variety of inputs.
 Until the early 1970s, states could be considered not only the primary but almost the 
sole actors in international environmental law. They were the authors, addressees and 
guardians of the few rules of international environmental law that existed at that time. 
However, some international environmental regimes had already been established, which, 
over time, led to a progressive institutionalisation of international environmental law and 
thus to the gradual rise in importance of a new type of international actor, namely inter-
national organisations. The fi rst attempts at institutionalising treaties addressing natural 

13 Hierlmeier, above n 11, 771.
14 Biermann, above n 10, 11.
15 Hierlmeier, above n 11, 769.
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resources can be traced back to the European River Commissions of the nineteenth cen-
tury. Notwithstanding few prominent examples of the fi rst half of the twentieth century, 
such as the International Whaling Commission (IWC) set up under the International 
Convention for the Regulation of Whaling of 1946, the impressive rise of an organisa-
tional infrastructure of international environmental law only began in the 1970s. Until 
then few international organisations were mandated to address environmental issues. Not 
even Articles 1(3) and 55 of the UN Charter include the environment. The major impetus 
for developments in the fi eld arose from the 1972 United Nations Conference on the 
Human Environment and the existing infrastructure, extending from treaty-based institu-
tions across UN specialised agencies and UN General Assembly bodies to institutions 
based on co-operative agreements between other international organisations. However, 
even today there is no world environment organisation with a mandate to address all 
environmental issues at the global level. Most international environmental institutions 
established to date have highly specialised mandates. Today, we may even speak of a 
proliferation of international environmental regimes and institutions in such a way that 
it is diffi cult to identify a coherent system of international environmental organisations. 
While there have been attempts to cluster such regimes and institutions around either the 
UN Environment Programme (UNEP) or the Commission on Sustainable Development 
(CSD), these efforts have so far been unsuccessful.16 Indeed, as in international law in 
general, there are tendencies towards a fragmentation of international environmental law.
 It is not only international organisations that have contributed to the broadening 
spectrum of actors in international environmental law. NGOs have also played an increas-
ingly prominent role. Indeed, international environmental law has not only taken note of 
NGOs, but has granted them varying degrees of legal status. Moreover, in light of their 
considerable impact—both positive and negative—on environmental protection, commer-
cial actors, in particular transnational corporations, must also be borne in mind.
 Last but not least, the individual has become increasingly involved as an actor in inter-
national environmental law, as is refl ected in, inter alia, the 1998 UNECE Convention 
on Access to Information, Public Participation in Decision-Making and Access to Justice 
in Environmental Matters (Aarhus Convention). Nevertheless, there is still much scepti-
cism vis-à-vis a human right to a healthy environment,17 notwithstanding the tremendous 
amount of literature that has been published in this regard. Whether or not such a right 
exists needs not be resolved here, because international human rights institutions have 
drawn upon other, well-established, human rights to address environmental considera-
tions. For instance, the European Court of Human Rights has built upon the protection of 
one’s home and privacy in order to establish a human rights basis for protection against 
at least certain activities detrimental to the human environment.18

 The complexity of international environmental relations arising out of the plurality 

16 See U Beyerlin and T Marauhn, Law-Making and Law-Enforcement in International Environmental Law 
after the 1992 Rio Conference (Berlin 1997) 46–50 and 62–63.

17 Cf AE Boyle and M Anderson (eds), Human Rights Approaches to Environmental Protection (Oxford 
1996).

18 H Post, ‘Hatton and Others: Further Clarifi cation of the “Indirect” Individual Right to a Healthy Environ-
ment’ (2002) 2 Non-State Actors and International Law 259; see Chapter 26.2.5 for details.



I N T E R N A T I O N A L  E N V I R O N M E N T A L  G O V E R N A N C E  247

of actors is thus of a dual nature, which can be described by reference to the notions of 
internationalisation and privatisation. Internationalisation, as understood here, refers to 
the increasing number of government-based actors beyond the state, such as regional and 
universal intergovernmental organisations; privatisation refers to the increasing number of 
non-governmental actors at the local, national, regional and international levels, refl ecting 
to a certain extent the environmental concerns of civil society but also of the business 
community. While international organisations as well as private actors are non-state 
actors, they differ, however, in that intergovernmental organisations can be more easily 
considered to be instrumental for state or public interests, whereas non-governmental 
actors rather focus on individual and particulate interests, notwithstanding the fact that 
they often claim to be representing public interests.

17.2.1 St ates

Contemporary statehood and its relevance for international environmental law can best be 
illuminated by focusing on the roles assumed by states in this context, namely as authors, 
addressees and guardians of the law.19

 Within  the decentralised system of international law, states still are the primary authors 
thereof. This assessment also applies to international environmental law: treaties are nor-
mally adopted and ratifi ed by states; customary international environmental law is based 
on state practice and opinio iuris as derived from offi cial statements; and even general 
principles of international environmental law are developed on the basis of principles of 
national environmental law, which means that they ultimately are state-authored norms.20 
The role of states as authors of the law has, however, changed over time. While the fi nal 
decision within law-making processes still rests with states, they have lost in relative 
importance in the process of law-making. Many multilateral environmental agreements 
(MEAs) have been drafted under the auspices of international organisations,21 and partici-
pation of NGOs in international environmental conferences can infl uence the substance of 
the law. In addition, resolutions of international organisations and declarations adopted by 
global conferences have changed the law-making process. While none of these types of 
documents are binding per se, they have contributed to the development of international 
environmental law. Quite a few of them have invited states to act on the basis of the 
objectives agreed upon, thus developing a signifi cant law-making effect without, how-
ever, depriving states of their fi nal say in the law-making process.
 The continued relevance of states as authors of international environmental law 
remains legitimate for several reasons.22 Firstly, states enjoy a comprehensive legitimacy 

19 On the following see T Marauhn, ‘Changing Role of the State’ in D Bodansky et al (eds), The Oxford 
Handbook of International Environmental Law (Oxford 2007) 727, 732 et seq.

20 For a discussion of the continued relevance of state consent in law-making see DB Hollis, ‘Why State 
Consent Still Matters: Non-State Actors, Treaties, and the Changing Sources of International Law’ (2005) 23 
Berkeley Journal of International Law 137.

21 See J Sommer, ‘Environmental Law-Making by International Organisations’ (1996) 56 ZaöRV 628.
22 D Bodansky, ‘The Legitimacy of International Governance: A Coming Challenge for International 

Environmental Law?’ (1999) 93 AJIL 596.
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as actors in public international law. Secondly, states still bear primary responsibility 
also as addressees of those norms and—insofar as the behaviour of private actors is 
concerned—they remain the primary implementing agents of such rules. Thirdly, compre-
hensive democratic legitimacy and accountability can be best safeguarded within states. 
Thus, states legitimately are and remain the primary authors of international environ-
mental law.
 States are not only authors but also addressees of international environmental law. 
Even though international environmental governance eventually has an impact on private 
actors, those are hardly ever directly addressed by international law. Consequently, states 
are faced with at least three different types of obligations: obligations to refrain, obliga-
tions to prevent and obligations to preserve. While obligations to refrain from certain 
conduct harmful to the environment are a typical feature of municipal environmental law, 
addressed to private entities, similar obligations are included in international agreements 
although they are directed towards states: international environmental law includes obli-
gations to refrain from transboundary environmental harm, from polluting transboundary 
watercourses, from dumping hazardous wastes on land or sea, from releasing particular 
substances into the atmosphere, from destroying ecosystems or biodiversity, and so forth, 
even though these obligations must be implemented domestically to have an impact on the 
behaviour of non-state actors. In light of this fact, the most important type of obligations 
addressed towards states are obligations to prevent environmentally harmful conduct of 
non-state actors. Such obligations include the adoption of legislation, the establishment of 
an administrative infrastructure (such as licensing systems and supervisory bodies), and 
sometimes even the enforcement by criminal law, thus always necessitating governmental 
activities. As a third category of obligations addressed towards states, the obligation to 
preserve may require more than merely preventing further degradation of the environment 
either by the state’s own conduct or by activities of non-state actors under its jurisdiction 
and control. The obligation to preserve ecosystems may include state action towards 
improvements with regard to a particular environmental resource. Thus, the preservation 
of the marine environment may necessitate improvements of water quality in coastal 
areas, and protecting the earth’s climate may include reforestation measures under the 
Clean Development Mechanism of the climate change regime.
 Finally, states act as guardians of international environmental law, traditionally in the 
context of law enforcement, with an initiating and often decisive role in the context 
of compliance-control procedures. Traditional law enforcement still focuses on state 
responsibility for breaches of international law and on secondary obligations (normally 
an obligation to make reparations) resulting therefrom. There seems to be widespread 
agreement on the limited effectiveness of the state responsibility regime in environmental 
matters.23 As the examples of the Chernobyl accident, the Sandoz chemical spill, and the 
salination of the Rhine illustrate, even when the facts are clear, there may be no recourse 
to the law of state responsibility. Retorsions and reprisals are not really an option in 

23 M Bothe, ‘The Evaluation of Enforcement Mechanisms in International Environmental Law. An Overview’ 
in R Wolfrum (ed), Enforcing Environmental Standards: Economic Mechanisms as Viable Means? (Berlin et 
al 1996) 13, 27–29.
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case of threats to common goods and thus largely fail to meet the needs of international 
environmental law. It may thus be argued that the role of states has changed to the most 
signifi cant extent where they act as guardians of the law. In light of the ineffectiveness 
of traditional law enforcement, new compliance-control systems have been developed, 
with a less dominant role for individual states.24 Since collective rather than unilateral 
enforcement, co-operation rather than confrontation, prevention rather than repression 
and compliance assistance rather than sanctions have become the characteristics of the 
‘enforcement’ of international environmental law, the contribution of states to this system 
has become largely, though not exclusively, procedural: they may initiate the procedure, 
provide relevant data for the assessment of their own or another party’s compliance, and 
participate in decision-making about responses to non-compliance.25

 In the context of modern international environmental law, contemporary statehood can 
thus be best understood as an element of a global system of (environmental) governance 
with states assuming particular roles within such a system. The specifi cs of these roles 
are changing over time as the international legal system is also under ongoing processes 
of transformation.

17.2.2 In ternational Organisations

International law recognises that international organisations enjoy legal personality within 
the system of international law. Normally, these organisations, which are set up by states, 
are treaty based. They achieve their purposes and perform their functions through organs. 
Decision-making by these organs is distinct from related processes at the municipal level. 
Most international organisations were established after World War II, with the United 
Nations being the focal point and the model for many of them. Notwithstanding the lack 
of a specifi c environmental mandate of the United Nations, its subsidiary organs and UN 
specialised agencies have become important actors in international environmental relations. 
Whereas their mandate often is primarily political, institutions based on MEAs—whether 
or not they amount to international organisations stricto sensu—undertake meaningful 
activities at a more technical level, even though these treaty-based institutions contribute 
to both the implementation and further development of their constitutive treaties.26

 UN specialised agencies are international organisations established by separate treaties 
but they enjoy a special relationship with the United Nations on the basis of agreements 
concluded with the Economic and Social Council (ECOSOC) pursuant to Articles 57 
and 63 of the UN Charter. While there is no such agency with primary responsibility 
for the protection of the global environment, quite a few of them address environmental 
issues at a subordinate level. These include the International Maritime Organization 
(IMO), the Food and Agriculture Organization, the World Health Organization (WHO), 

24 See Chapter 22 for more details. 
25 T Marauhn, ‘Towards a Procedural Law of Compliance Control in International Environmental Relations’ 

(1996) 56 ZaöRV 696.
26 On the distinction between various types of international environmental organisations see E Hey, 

‘International Institutions’ in Bodansky et al (eds), above n 19, 749, 752.
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the International Atomic Energy Agency, the International Bank for Reconstruction and 
Development (IBRD or World Bank) and some others. The extent to which they may 
have an impact on international environmental law-making depends on their capacities as 
laid down in their constitutive instruments. This is not limited to powers expressly stated 
but includes so-called implied powers. According to the International Court of Justice 
(ICJ) in the Reparation for Injuries case, an international organisation ‘must be deemed 
to have those powers which, though not expressly provided . . ., are conferred upon it by 
necessary implication as being essential to the performance of its duties’.27

 These powers notwithstanding, the contribution of specialised agencies to international 
environmental treaty-making has been limited. They have had an impact on the develop-
ment of international environmental law primarily on the basis of secondary acts, binding 
upon the organisation’s members only. Thus, the WHO enjoys the power of secondary 
law-making. Article 21 WHO Constitution authorises the Health Assembly of the WHO 
to adopt relevant regulations. Such norms are directly binding upon those members 
which have not opted out. In general, however, the capacity of UN specialised agencies 
is limited to the adoption of non-binding declarations and resolutions, which at most 
indirectly contribute to international environmental law-making. Some of these indirect 
contributions may, nevertheless, have an important impact on global environmental gov-
ernance, as can be exemplifi ed by the World Bank Inspection Panel, established by the 
Executive Directors of the IBRD and the International Development Association (IDA) 
in September 1993.28 The three-member Panel aims to increase the accountability of the 
World Bank and to improve compliance with its social and environmental policies. It is 
available as a forum for local people who may be adversely affected by Bank projects as 
a result of violations of the Bank’s policies.
 Notwithstanding the lack of reference to environmental protection in the UN Charter, 
the United Nations has developed a signifi cant environmental profi le of its own. The 
most prominent features thereof have been the three global UN Conferences at Stockholm 
(1972), Rio de Janeiro (1992) and Johannesburg (2002). However, the United Nations 
has not limited itself to conference diplomacy. It has diversifi ed its own organisational 
infrastructure in environmental matters on the basis of UN Charter provisions providing 
for the establishment of subsidiary organs. Thus, UNEP has been established pursuant to 
Article 22 of the UN Charter as a UN General Assembly body. Similarly, the UN Devel-
opment Programme and the UN Institute for Training and Research have also contributed 
to international environmental governance, although rather marginally.
 UNEP was established in accordance with General Assembly Resolution 2997 (XXVII) 
(Institutional and fi nancial arrangements for international environmental co-operation) of 
15 December 1972. Its Governing Council, which consists of 58 members elected by 
the UN General Assembly for four-year terms, reports to the General Assembly through 
the Economic and Social Council. The original mandate and objectives of UNEP were 

27 Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) (1949) ICJ 
Reports 174, 182.

28 Cf A Gowlland Gualtieri, ‘The Environmental Accountability of the World Bank to Non-State Actors’ 
(2001) 72 British Yearbook of International Law 213.



I N T E R N A T I O N A L  E N V I R O N M E N T A L  G O V E R N A N C E  251

included in UN General Assembly Resolution 2997. According to its mandate, UNEP has 
been established, inter alia,

(a) [t]o promote international cooperation in the fi eld of the environment and to recommend, as 
appropriate, policies to this end;
(b) [t]o provide general policy guidance for the direction and coordination of environmental 
programmes within the United Nations system.

Since its establishment, several decisions have been taken with regard to UNEP’s mandate. 
Among others, Chapter 38, paragraph 21 of Agenda 21, adopted at the UN Conference on 
Environment and Development (UNCED), reaffi rms UNEP’s co-ordinating role, stating 
that,

in the follow-up to the Conference, there will be a need for an enhanced role for UNEP and 
its Governing Council. The Governing Council should, within its mandate, continue to play its 
role with regard to policy guidance and coordination in the fi eld of the environment, taking into 
account the development perspective.

Further decisions include the 1997 Nairobi Declaration on the Role and Mandate of 
UNEP,29 adopted at the Nineteenth Session of the UNEP Governing Council, redefi ning 
and strengthening UNEP’s mandate, and the Malmö Ministerial Declaration of 31 May 
2000,30 adopted by the fi rst so-called Global Ministerial Environment Forum (GMEF). 
The purpose of the Forum was to institute a process for regaining policy coherence in 
international environmental relations, responding to a call for such action in the 1998 
report of the UN Secretary-General on environment and human settlements. While one 
of the reasons for establishing GMEF was to ensure broader participation of UN Member 
States in UNEP’s work, the modalities of interaction between the Governing Council 
and the GMEF do not seem to be suffi ciently clear.31 Apart from its sponsorship role in 
the establishment of several MEAs concerning biodiversity, chemicals and atmosphere, 
UNEP has served as a co-ordinator and has strengthened its capacities in the fi eld by 
establishing a Division for Environmental Law and Conventions in order to co-ordinate 
MEAs and track inconsistencies in the decisions of the Conferences of the Parties to such 
agreements. In addition, UNEP has convened co-ordination meetings for secretariats; 
since 1998, the UN offi ce in Nairobi has offered administrative services to the secretari-
ats.32

 Another subsidiary organ established within the UN and highly relevant to inter-
national environmental governance is the CSD. The CSD was established by the UN 
General Assembly in December 1992 to ensure effective follow-up of the UNCED. 
Its mandate differs from UNEP’s mandate in that its focus is not international envi-
ronmental governance as such but sustainable development. The Commission is tasked 

29 UNEP GC Dec 19/1 (7 February 1997).
30 Available at www.unep.org/malmo/malmo2.pdf.
31 See U Beyerlin, ‘Strengthening International Governance for Sustainable Development: Expectations for 

the 2002 Johannesburg World Summit’ (2002) 5 Potchefstroom Electronic Law Journal 17.
32 On UNEP’s contribution to international environmental law cf, among others, D Kaniaru, ‘Development 

and Implementation of Environmental Law—A Contribution by UNEP’ (2000) 30 Environmental Policy and 
Law 234.
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with reviewing progress in the implementation of Agenda 21 and the Rio Declaration on 
Environment and Development. Furthermore, it provides policy guidance to follow up 
the Johannesburg Plan of Implementation at the local, national, regional and international 
levels. The CSD operates as a functional commission of ECOSOC. The sessions during 
its annual meetings have been opened to broad participation from both governmental and 
non-governmental actors.33

 Treaty-based institutions have become the third institutional layer of international 
environmental governance. Conferences or Meetings of the Parties (COPs or MOPs) 
and secretariats to MEAs and their protocols today fi gure prominently as actors and 
effectively contribute to the development of international environmental governance. 
Worth mentioning are also subsidiary bodies such as those on scientifi c and technical 
co-operation and on compliance. In light of their growing importance and their specifi c 
characteristics they will be addressed separately below.
 Institutions based on co-operative agreements between international organisations are 
still a relatively innovative feature of international governance. Their development is due 
to several practical necessities in the implementation and further development of MEAs. 
The Intergovernmental Panel on Climate Change (IPCC) was set up in 1989 as agreed 
between UNEP and the World Meteorological Organization (WMO).34 It is an inter-
governmental body with a scientifi c mandate to assess the current state of climate change 
and its potential environmental and socioeconomic consequences. The Global Environ-
ment Facility (GEF) is an international fi nancial institution, set up as a global partnership 
between states, international organisations, NGOs and the private sector. Originally, GEF 
had been established as a pilot programme in the World Bank in 1991 to assist in the 
protection of the global environment and to promote environmental sustainable develop-
ment. In 1994 it was restructured and moved out of the World Bank system to become a 
separate institution.35 It provides fi nancial resources, originating from donor countries, for 
projects related to six focal areas: biodiversity, climate change, international waters, land 
degradation, the ozone layer and persistent organic pollutants. GEF also operates as the 
designated fi nancial mechanism for a number of MEAs, including the Climate Change 
Convention (UNFCCC) and the Biodiversity Convention (CBD).36

 In light of the fragmented organisational framework for international environmental 
governance, there has been, since the 1970s, an ongoing debate about the establishment 
of a World Organisation for the Environment (WEO), in order to unify UN efforts. Origi-
nally, states had envisaged UNEP developing into an ‘environmental conscience’ within 
the UN system; however,

UNEP was—and continues to be—a long way from an international organization commensurable 
with other sectoral bodies, such as the International Labour Organization.37

33 On the CSD see J Tornberg, ‘The United Nations Commission on Sustainable Development’ (2001) 17 
New York Law School Journal of Human Rights 957.

34 UNGA Res 43/53 (6 December 1988).
35 ‘Instrument for the Establishment of the Restructured Global Environment Facility’, available at www.

thegef.org/gef/sites/thegef.org/fi les/publication/GEF_Instrument_March08.pdf.
36 On the GEF see L Boisson de Chazournes, ‘The Global Environment Facility (GEF)’ (2005) 14 RECIEL 

193.
37 F Biermann and S Bauer, ‘The Debate on a World Environment Organization: An Introduction’ in 
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The debate was revived in 1989 when 24 states adopted the Declaration of The Hague 
which called for an authoritative international body on the atmosphere. Part of the deba te 
was stimulated by doubts about the effectiveness of UNEP. A third round of proposals 
for a WEO was made in the late 1990s in the context of UN reform but not limited to 
it. Over the years, the debate has become more refi ned, and it is now possible not only 
to distinguish various models of a WEO, but also to consider carefully any arguments 
against the establishment of a WEO.38

 Moderate proposals for a WEO simply suggest an upgrade of UNEP to a special-
ised UN agency with a comprehensive organisational status, modelled along the lines of 
WHO or the International Labour Organization. More far-reaching proposals advocate 
an integration of environmental regimes similar to the World Trade Organization which 
has integrated diverse multilateral trade agreements under one umbrella. This entails a 
more streamlined architecture. The most radical models aim at a hierarchical intergov-
ernmental organisation with majority decision-making and enforcement powers building 
on the European Union and the UN Security Council.
 Critics of these proposals are not only sceptical but fear that the debate about a WEO 
diverts attention from more pressing problems of environmental governance. Furthermore, 
they argue that centralisation is an anachronistic paradigm. Decentralised institutional 
clusters, it is argued, may be better suited to deal with diverse sets of environmental 
issues rather than one central organisation which would also be very costly. Subsidiarity 
and tailor-made responses to environmental problems are considered as alternatives to a 
WEO.

17.2.3 Treat y Bodies

Most MEAs today have an organisational backbone of their own: treaty bodies. These 
have been described as ‘a new form of international cooperation’.39

 These tre aty bodies go beyond mere intergovernmental conferences since their 
‘conferences of the parties’ are permanent, and they have subsidiary bodies as well as 
secretariats; at the same time they are less autonomous than traditional intergovernmental 
organisations.
 There may be various reasons for states to prefer treaty bodies vis-à-vis traditional 
international organisations. Firstly, treaty bodies are limited to those states which have 
accepted obligations agreed upon in the respective treaty; making use of an existing 
international organisation would include states which are not parties to the agreement. 
Secondly, if states do not want to use an existing international organisation, the establish-

F Biermann and S Bauer (eds), A World Environment Organization: Solution or Threat for Effective International 
Environmental Governance? (Aldershot 2005) 1, 4.

 

38 For arguments in favour of a World Environment Organisation see, among others, S Charnovitz, ‘Toward 
a World Environment Organization: Refl ections upon a Vital Debate’ in Biermann and Bauer (eds), ibid, 87; 
for arguments against cf S Oberthür and T Gehring, ‘Reforming International Environmental Governance: An 
Institutional Perspective on Proposals for a World Environment Organization’ in Biermann and Bauer (eds), 
ibid, 205.

39 G Ulfstein, ‘Treaty Bodies’ in Bodansky et al (eds), above n 19, 877, 878.
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ment of a new one may be more costly and bureaucratic than just developing the slim 
infrastructure of a treaty body. Finally, treaty bodies may be more fl exible as they do not 
require a permanent seat but their COPs may meet in different countries.
 The supreme organ of an MEA typically is the COP, which is composed of repre-
sentatives of all treaty parties and meets regularly (typically on an annual or biannual 
basis).40 Its powers can be taken from the constitutive MEA and normally include the 
establishment of subsidiary bodies, the adoption of rules of procedure, and the provision 
of guidance to subsidiary bodies and the secretariat. Some COPs are authorised to adopt 
legally binding or non-binding decisions, in particular for the further development of the 
treaty regime concerned, and they may even enter into arrangements with states, interna-
tional organisations or organs of other MEAs. COPs may also have implied powers.
 Secretariats are another common feature of treaty bodies. Sometimes the MEA itself 
designates a permanent secretariat, sometimes the fi nal decision is left to the COP. An 
increasing number of MEAs locate their secretariats with existing international bodies, 
including UNEP, the UN Economic Commission for Europe and the IMO. Besides the 
performance of mere administrative tasks, functions exercised by secretariats cover con-
ducting studies, preparing draft decisions for the COP and subsidiary bodies, providing 
technical assistance to the parties, and receiving and circulating reports on the implemen-
tation of commitments. Sometimes secretariats are intensely involved in the co-operation 
with other MEAs and international organisations.
 Treaty bodies often include subsidiary organs established on the basis of provisions 
of the constitutive MEA or a decision of the COP. Their functions may include fi nancial 
assistance, technology transfer, compliance or scientifi c advice. Whereas most of them 
are composed of treaty parties, some consist of persons acting in their individual capacity.
 Overall, treaty bodies refl ect the general trend towards institutionalising co-operation 
between states in order to address specifi c problems.41 However, whereas treaty bodies 
also play an important role in international human rights law and in arms control law, 
the extent to which treaty bodies are involved in governance and the powers granted to 
those bodies are unique to international environmental law.
 Over the last three or four decades, the community of states has increasingly dem-
onstrated its fundamental interest in resolving global environmental problems, to which 
the individual interests of its members must give way. Accordingly, the parties to many 
MEAs such as the UNFCCC and the CBD referred in varying formulations to the exist-
ence of a ‘common interest’ of states in reaching certain jointly defi ned goals. How this 
specifi c ‘common interest’ character usually becomes manifest in an MEA is hard to 
defi ne. However, what can be said is that MEAs providing for the establishment of certain 
treaty-specifi c institutions that are entrusted with decision-making functions belong to 
such type of agreements. Thus, qualifi ed institution-building within a treaty is a clear 
signal for, if not a logical consequence of, the parties’ understanding of the ‘common 
interest’ character of their treaty.42

40 On the following see Ulfstein, ibid, 879–880.
41 Cf Beyerlin, above n 7, 613 et seq; see also T Marauhn and M Ehrmann, ‘Workshop on “Institution-

Building in International Environmental Law”. Summary of the Discussion’ (1996) 56 ZaöRV 820.
42 For further details cf Beyerlin, above n 7, 611 et seq.
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 Today, a multitude  of MEAs showing such a ‘qualifi ed’ institutional setting provides 
for the dynamic evolution and continuing growth of international environmental treaty 
law. Gehring has rightly observed that environmental treaty systems

constitute hybrid structures somewhere between traditional international treaties . . . and 
international organizations. . . . In addition to substantive obligations, they include institutional 
components of varying design, which are, compared to multilateral agreements in other policy 
fi elds, remarkably strong.43

As already indicated, eve ry modern MEA has its own institutional apparatus. The role 
which these treaty organs normally play within MEAs has been summed up by Kiss and 
Shelton as follows:

Treaty organs . . . serve as compliance monitoring bodies, but also act in a quasi-legislative 
capacity, making decisions, interpreting the principal agreement, and adopting recommendations, 
plans of action, amendments and protocols to achieve the goals of the instrument. They set 
the policy for most treaty regimes, act as information clearing-houses, and promote scientifi c 
research. It is these bodies that maintain the fl exibility and responsiveness of international 
environmental treaties and they are thus of crucial importance to the effectiveness of the 
agreements.44

17.2.4 Private Actors

The invo lvement of private actors in the development of international environmental law 
has increased signifi cantly since the 1970s. Comparing the Stockholm and the Rio Con-
ferences, the number of participating NGOs rose from about 300 to approximately 1400.45 
Private actors in general in clude for-profi t and non-profi t entities, a distinction which is 
more often addressed in international relations than in international law. Non-profi t actors 
are usually identifi ed with NGOs and civil society in general, whereas for-profi t actors are 
mostly labelled as business—a terminological distinction which will also be used in this 
chapter. The growing importance of private actors in international environmental relations 
cannot be separated from the general ‘meteoric rise’ of NGOs ‘on the world stage’.46 
However, their contribution to and integration into MEAs and the regimes emerging 
therefrom have been particularly signifi cant. The growth of international environmental 
NGOs can best be illustrated by referring to Greenpeace International. The organisation, 
originally known as the Greenpeace Foundation, was established in Canada in 1971, 
and today, now based in Amsterdam, has national and regional offi ces in more than 45 
countries. It is estimated to have more than 3 million fi nancial supporters.

43 T Gehring, ‘Treaty-Making and Treaty Evolution’ in Bodansky et al (eds), above n 19, 467, 468.
44 AC Kiss and D Shelton, International Environmental Law (3rd edn Ardsley 2004) 149.
45 See R Khan, ‘The Development of International Law: Alternatives to Treaty-Making? International 

Organizations and Non-State Actors’ in R Wolfrum and V Röben (eds), Developments of International Law in 
Treaty Making (Berlin et al 2005) 331, 332.

46 PJ Spiro, ‘Non-Governmental Organizations and Civil Society’ in Bodansky et al (eds), above n 19, 770, 
771.
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 From the perspective of international environmental governance, civil society and 
business are actors contributing to such governance, and they may be involved in various 
forms of action, from law-making, across national and international implementation, to 
ensuring compliance. Taking up the concept of private environmental governance, this 
chapter aims at demonstrating that private actors have moved far beyond being merely 
tolerated within traditional forms of international environmental governance. They have 
begun to make their own rules and standards, which may acquire authority outside formal 
political structures.47 This has long been accepted among international relations scholars. 
However, it is not clear how private authority and private regulatory institutionalisation 
can be integrated into international environmental law.

17.3 Forms of Action

17.3.1 La w-Making, Implementat ion and Ways to Ensure Compliance

On the basis of our action-oriented model of international environmental governance, the 
following chapters will focus on various forms of action. In general, these include law-
making, implementation and ways to ensure compliance with international environmental 
norms.
 International environmental law-making extends across all the major sources of public 
international law as they are referred to in Article 38(1) of the Statute of the ICJ, namely 
treaty law, customary international law and general principles of law. These will be 
addressed separately in Chapters 18, 19 and 20. The contribution of private actors to the 
development of international environmental law must also be considered (Chapter 21).
 As far as the implementation of international environmental law is concerned, it is 
necessary to distinguish international and national implementation.
 National implementation has been identifi ed as ‘a key element in ensuring compliance 
with international environmental law’.48 Nevertheless, it is only rar ely addressed in inter-
national environmental law textbooks, and national treatises often isolate the discussion 
of international environmental law from the analysis of national environmental law. In the 
following we will at least provide some basic information about the important elements 
of national implementation of international environmental law and about the require-
ments imposed by international environmental law in respect of national implementation. 
National implementation has been defi ned as ‘measures parties take to make international 
agreements operative in their domestic law’.49

 There are basically three types of hard or legal implementation mechanisms by gov-

47 See PH Pattberg, ‘Private Environmental Governance and the Changing Nature of Authority’. Paper 
presented at the annual meeting of the International Studies Association, Le Centre Sheraton Hotel, Montreal, 
Quebec, Canada, 17 March, 2004; available at www.allacademic.com/meta/p72515_index.html.

48 C Redgwell, ‘National Implementation’ in Bodansky et al (eds), above n 19, 922, 923.
49 R Reeve, Policing Trade in Endangered Species: The CITES Treaty and Compliance (London 2002) 16.
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ernmental actors, namely legislative, administrative and judicial.50 In addition, private 
actors may contribute to national implementation by softer mechanisms, though these will 
not be addressed here. With regard to national implementation by governmental actors, 
the impact of domestic constitutional legal orders on implementation has to be borne in 
mind. Obviously, there are not only differences as to the position of international law 
within municipal law in general but also different systems for the distribution of legisla-
tive competences with regard to environmental matters, particularly in federal states.
 Legislative implementation of international environmental law fi rstly gives rise to the 
question of whether such legislation is necessary at all. This can only be ascertained on 
the basis of an analysis of whether or not domestic law already fulfi ls the international 
obligations undertaken. It also raises the question whether or not the treaty permits non-
legislative implementation by circular or other methods. States must also develop an 
administrative infrastructure which allows for transnational administrative implementa-
tion and enforcement, goes beyond issuing permits and mutual recognition of permits, 
but includes information gathering and appropriate mechanisms. Judicial implementation 
tends to be increasingly important in light of the fact that the human rights dimension 
of international environmental law enables private actors to bring matters related to 
international environmental law to the attention of courts. Treaties such as the Aarhus 
Convention not only ensure public participation in environmental decision-making but 
facilitate access to courts in transboundary environmental matters.51

 Many MEAs spell out requirements of national implementation, though with varying 
degrees of specifi city. These obligations include, but are not limited to, the development 
of policies and strategies for implementation (Article 6 CBD), the adoption of laws, 
regulations and other measures, the designation of an authority responsible for issuing 
permits, maintaining records and monitoring the environment (Article VI of the 1972 
London Dumping Convention), the taking of appropriate steps to prevent and punish 
contraventions to the treaty (Article 4 MARPOL Convention), and the monitoring and 
surveillance, in particular with regard to living resources (Article IV of the 1946 Interna-
tional Convention for the Regulation of Whaling).
 In contrast to national implementation, which is concerned with making international 
agreements operative in domestic law, international implementation can be characterised 
as the administration of international environmental law at the international level.52 The 
norms governing international implementation are increasingly referred to as a distinc-
tive type of law, namely global administrative law.53 International implementation of 
international environmental law, thus understood, includes a broad variety of activities 
short of international dispute settlement and enforcement. They comprise the concretion, 
specifi cation and co-ordination of obligations, monitoring and verifi cation, technical and 
fi nancial assistance, compliance procedures, and may also extend to international respon-

50 Cf Redgwell, above n 48, 929–938.
51 For further details see Chapter 16.
52 Cf D Bodansky, J Brunnée and E Hey, ‘International Environmental Law: Mapping the Field’ in Bodansky 

et al (eds), above n 19, 1, 19.
53 Cf B Kingsbury, ‘Global Environmental Governance as Administration. Implications for International Law’ 

in Bodansky et al (eds), above n 19, 63.
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sibility and liability. Above all, international implementation deals with the organisational 
infrastructure and the institutional design of the above-mentioned procedures which aim 
at supervising the conduct of states (and sometimes other actors) at the international level.
 The following chapters will address all relevant forms of action in detail, fi rstly those 
related to law-making (Chapters 18–21), then those related to implementation, compli-
ance and enforcement (Chapters 22–25). However, in light of their conceptual importance 
for the development of international environmental law, this chapter will take a closer 
look at legislative and administrative environmental governance within MEAs before 
addressing the multilevel character of international environmental governance. The dif-
ference between legislative and administrative environmental governance as discussed in 
the following can be best explained by defi ning legislative governance as law-making, 
whereas administrative governance deals with the application of the law. While there are 
linkages between the making and the application of the law, it is important to distinguish 
the two, not the least in the interest of the international rule of law and of legal certainty.54

17.3.2 Treaty-Based  Legislative Environmental Governance

Particularly important is the role of the COP in further developing the substantive com-
mitments of the parties to an MEA.55 For instance, according to Article 23(4) CBD, the 
COP is empowered to consider and adopt implementing protocols, amendments to the 
CBD and its annexes, amendments to any protocol, as well as to any annexes thereto, 
and additional annexes to the CBD. Under some MEAs the COPs can employ simplifi ed 
procedures for the adoption of amendments or adjustments of treaty annexes.56 Thus, 
prima facie it appears that COPs provide for the dynamics of the MEA regimes by means 
of engaging in a sort of treaty-specifi c law-making. However, there is ongoing debate on 
whether COPs are actually able to play a genuine legislative role.
 To argue that the law-making decisions of COPs remain legally meaningless, unless 
they are followed by formal acceptance by states parties, would certainly mean to under-
estimate the ‘legislative’ role COPs are able to play within MEAs. In the view of Brunnée, 
COPs can be seen as ‘issue-specifi c global legislatures’, a sort of international organisa-
tion, or simply as a forum in which law-making by states takes place. Notwithstanding 
these distinctions, she discerns three types of COP law-making: (i) law-making involving 
formal consent (eg the adoption or amendment of a protocol); (ii) law-making through 
‘other means’ to express consent (eg the adoption or amendment of an annex which 
becomes legally effective unless states opt out); and (iii) law-making through binding 
COP decisions or ‘de facto law-making’ (eg adjustment decisions according to Article 

54 See generally JK Cogan, ‘Noncompliance and the International Rule of Law’ (2006) 31 Yale Journal of 
International Law 189.

55 In this sense Ulfstein, above n 39, 881 et seq; RR Churchill and G Ulfstein, ‘Autonomous Institutional 
Arrangements in Multilateral Environmental Agreements: A Little-Noticed Phenomenon in International Law’ 
(2000) 94 AJIL 623, 636 et seq.

56 Among the other functions assigned to COPs under many MEAs are those of making decisions on 
implementation and non-compliance issues, as for instance according to Arts 17 and 18 Kyoto Protocol (see 
Chapter 22.4.), as well as authoritative treaty interpretation.
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2(9) of the Montreal Protocol, and COP decisions on emissions trading under Article 17 
of the Kyoto Protocol.57 Similarly, Gehring  argues that the COPs are fulfi lling de facto, 
if not de jure law-making functions that have been delegated to them by the states parties 
concerned, even if dissenting parties normally are entitled to opt out.58 Brunnée is right 
to stress that ‘the explicit lawmaking authority provided under the Montreal Protocol is 
the exception rather than the rule’, as well as to indicate that in other cases

the underlying treaty simply assigns the development and adoption of a decision to the COP, 
without explicit provision for the legal status of that decision or subsequent consent by individual 
parties.59

Thus, there is still considerable uncertainty as to whether the said COP decisions produce 
legal effects, and if so, of what kind the latter are.
 It is far from clear what de facto law, compared to de jure law, means in practice. 
Therefore, it is perhaps more suitable to argue that COP decisions, with the exception 
of those that might be taken someday under Article 2(9) Montreal Protocol, are merely 
quasi-legislative acts. Normally a COP decision does not immediately produce primary 
legal effects. It can be seen as a fi rst procedural step in the process of, for example, 
amending a treaty, a protocol related thereto, or an annex. It furthermore defi nes the 
essential contents of the respective amendment. It imposes on the states parties concerned 
certain secondary treaty obligations, eg to strive mutually in good faith towards reaching 
the COP decision’s purpose. It creates what may be called an imperfect obligation similar 
to that in Article 18 Vienna Convention on the Law of Treaties (VCLT) which obliges a 
state ‘to refrain from acts which would defeat the object and purpose of a treaty’ it has 
signed. However, even those COP decisions which have been unanimously adopted by 
the states parties concerned do not bring about any primary legal obligations for the latter 
on their own unless they are followed by their formal acceptance.

17.3.3 Treaty-Based Ad ministrative Environmental Governance

Leaving aside the multiple administrative tasks which the secretariats to MEAs normally 
perform,60 in the following the focus will be on the administrative decision-making activi-
ties of COPs within MEAs. Gehring has found that

[v]irtually all modern environmental treaty systems provide the institutional framework for the 
adoption of administrative decisions of various kinds for the fi lling of gaps in the treaty law or 
for its formal or informal adjustment to changed circumstances.61

He has developed a scheme of treaty-specifi c administrative decision-making which dif-

57 See for a thorough discussion of this question J Brunnée, ‘Reweaving the Fabric of International Law? 
Patterns of Consent in Environmental Framework Agreements’ in Wolfrum and Röben (eds), above n 45, 101, 
106 et seq; cf id, ‘COPing with Consent: Law-Making under Multilateral Environmental Agreements’ (2002) 
15 Leiden Journal of International Law 1, 15 et seq.

58 Cf Gehring, above n 43, 490.
59 Cf Brunnée (2005), above n 57, 110.
60 Cf Ulfstein, above n 39, 880.
61 Cf Gehring, above n 43, 480.
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ferentiates between COP decisions aimed at (i) renewing normative expectations and 
bridging unexpected gaps of treaty law; (ii) relieving treaty-making negotiations from 
numerous tasks that could in principle also have been dealt with earlier in this process; 
(iii) rapidly developing the environmental treaty system concerned through the adoption 
of decisions that are not expressly provided for in the respective treaties; and (iv) creating 
‘soft law instruments, if the adoption of hard law proves to be impossible’.62 With respect 
to the latter type of decision-making, COPs work at the interface between administrative 
and legislative environmental governance.
 Gehring has also found that COPs are able to delegate their administrative decision-
making competences to committees or to more complex decision-making arrangements,63 
a capability which COPs quite often make use of in practice. Thus, for instance, the 
administration of the Clean Development Mechanism (CDM) under the Kyoto Protocol 
has been delegated to the Executive Board of the CDM; and under the Montreal Protocol 
decision-making on funding has been delegated to an Executive Board which consists of 
a limited number of representatives of developing and developed countries.64

 Ulfstein has rightly observed that the COPs and also the secretariats are engaged in 
various forms of administrative decision-making at the external level, such as collabora-
tion with (i) the international organisation hosting the respective secretariat, (ii) the state 
hosting the secretariat and meetings of the parties, (iii) international fi nancial institutions, 
and (iv) the treaty bodies of other MEAs.65 The question whether MEAs can organise this 
kind of ‘foreign policy’ in the form of international treaties or mere ‘soft law’ arrange-
ments depends on whether the COPs and secretariats possess the necessary international 
legal personality.
 After all, administrative decision-making within MEAs appears to be gaining increasing 
importance. There is an implicit trade-off between the complexity of substantive regula-
tion in the original MEA and the relevance of secondary (legislative and administrative) 
decision-making. Gehring is right to conclude:

The more detailed the substantive regulations of the treaty are, the less room exists for subsequent 
decision-making. . . . The less elaborate the substantive treaty rules are and the more actors 
resort to postponing decisions to later stages of the governance process, the more important the 
institutional component of the arrangement will be from which such later decisions emerge and 
the more fl exibly will the environmental law governing the issue area in question develop.66

Thus, secondary decision-making within MEAs results in perpetuating the treaty system 
concerned, and, at the same time, making it more fl exible and dynamic.

62 See ibid, 481 et seq.
63 See ibid, 482.
64 Cf again ibid, with references.
65 See for more details Ulfstein, above n 39, 885 et seq.
66 Cf Gehring, above n 43, 481.
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17.4 Multilevel Governanc e

With regard to international environmental law, the complexity of international environ-
mental governance can be reduced by introducing a variety of analytical perspectives. 
However, in order to grasp a full picture of such governance all levels have to be brought 
together.67

 As this chapter has shown, international environmental governance involves a broad 
variety of actors, some of them enjoying legal personality as traditional subjects of public 
international law, while others still have to be accommodated within the international law 
framework. A second level of analysis which has been taken up pertains to the forms 
of action: it has been demonstrated that new forms of legislative governance have been 
developed within the framework of MEAs; furthermore, the development of new forms 
of administrative governance on the basis of MEAs has been explained above. The details 
of ordinary law-making will be addressed in the following chapters; the broad variety of 
means to ensure compliance with international environmental law will be addressed in 
detail in subsequent chapters.
 Furthermore, international environmental governance is multilevel in character in 
light of national and international implementation of international environmental law. 
Increasingly, this is no longer limited to the interface between the international and the 
national level, but with growing regionalisation it includes regional environmental law 
(most obviously within Europe, but increasingly also in other regional forums) and local 
(or subnational) issues. Participation of public as well as private actors in international 
environmental governance as well as varying degrees of normativity (from soft law to 
treaty law, from principles to customary international law, etc) further complicate multi-
level governance.
 Generally speaking, legally binding international commitments as well as politically 
binding instruments can be framed at the universal, the regional and the subregional or 
bilateral level. Which of these levels is best suited to address a particular environmental 
problem fi rst of all depends on the geographical reach of the subject-matter concerned. 
Thus, neighbouring states will seek to accommodate their confl icting interests in the use 
of natural resources at the subregional or bilateral level. The protection of the marine 
environment and of certain marine resources will often be addressed best at the regional 
level, whereas climate change and other global environmental issues necessitate govern-
ance at the universal level.
 Selecting the best level of governance, however, will not only depend on the spatial 
range of the environmental issues in question, but may also depend on the suitability 
of pertinent political forums and the feasibility of reaching a meaningful (both effec-
tive and effi cient) normative solution, preferably a treaty. The more the regulatory level 
moves towards universality, the more heterogeneous is the group of actors involved. This 
may lead to lower levels of protection. On the other hand, the more local the normative 

67 For a broad perspective cf G Winter, Multilevel Governance of Global Environmental Change (Cambridge 
et al 2006).
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approach, the more diverse international environmental law will be in the end, and the 
less environmental solidarity will be around.
 International environmental practice has shown that universal, regional and subregional 
norms addressing one and the same environmental problem can be complementary and 
may even reinforce each other. This means that none of the normative levels will enjoy 
absolute preference vis-à-vis the others but that there is a need carefully to co-ordinate 
activities at all levels.
 This may be illustrated by reference to Part XII of the 1982 UN Convention on the 
Law of the Sea (UNCLOS) which lays down a framework for marine environmental 
protection and allows the needs of specifi c regions to be accommodated via appropriate 
regional agreements that complement the Convention. Accordingly, the preamble of the 
1992 Convention for the Protection of the Marine Environment of the North-East Atlantic 
(OSPAR Convention) recalls the

relevant provisions of customary international law refl ected in Part XII of the United Nations 
Law of the Sea Convention and, in particular, Article 197 on global and regional cooperation 
for the protection and preservation of the marine environment.

A different approach to addressing multilevel governance has been included in the 1994 
UN Convention to Combat Desertifi cation. The Convention itself sets a normative frame-
work and includes fi ve Annexes for fi ve different regions (Africa, Asia, Latin America 
and the Caribbean, the Northern Mediterranean, and Central and Eastern Europe). 
Furthermore, the Convention requires the implementation of action programmes at the 
national, subregional and regional level (Articles 5, 9–15). As can be taken from Article 
15, the ‘[g]uidelines for the preparation of action programmes and their exact focus and 
content for particular subregions and regions’ are laid down in the fi ve Annexes.
 Finally, universal agreements sometimes include dynamic or static references to 
regional norms which substantiate some of the provisions of the universal agreement. 
This approach is made use of in UNCLOS. Among others, Article 207 UNCLOS requires 
states to

adopt laws and regulations to prevent, reduce and control pollution of the marine environment . . . 
taking into account internationally agreed rules, standards and recommended practices and 
procedures.

In particular, states

shall endeavour to establish global and regional rules, standards and recommended practices and 
procedures to prevent, reduce and control pollution of the marine environment from land-based 
sources.

Another feature of multilevel governance is the diversifi ed (positive), but sometimes 
unduly fragmented (negative) nature of international environmental law.68 This may not 

68 On fragmentation in general cf M Koskenniemi and P Leino, ‘Fragmentation of International Law? 
Postmodern Anxieties’ (2002) 15 Leiden Journal of International Law 553; for a discussion of fragmentation 
in the context of climate change cf M Doelle, ‘Linking the Kyoto Protocol and other Multilateral Environmental 
Agreements: From Fragmentation to Integration?’ (2004) 14 Journal of Environmental Law and Practice 
(Special Issue) 75.
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only lead to complexities but also to confl icts in international environmental law. Some 
of these confl icts are due to ecological interdependences. By way of example, some 
chemicals that substitute ozone-depleting substances are known to be greenhouse gases. 
Whereas use of these substitutes would be in conformity with the Montreal Protocol 
it would be contrary to the objectives of the UN Climate Change Convention and its 
Kyoto Protocol. In order to avoid such regulatory tensions, it is necessary to link the 
approaches taken by instruments which are intended to protect the ozone layer with those 
aimed at preventing or mitigating climate change.69 Multilevel governance necessitates 
approaches to manage these confl icts either at the substantive or the procedural level. The 
co-ordination of confl icting obligations is thus not limited to the relationship between 
international environmental law and other branches of the law (which will be addressed 
in Chapters 26–28) but must also be addressed as between various MEAs.
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