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    Introduction    

 THIS BOOK EXAMINES public procurement regulation and practice 
in the multilateral development banks (MDBs). For the purpose of 
this book this refers to the World Bank and the regional development 

banks, namely: the Inter-American Development Bank; the African Devel-
opment Bank; the Asian Development Bank; and the European Bank for 
Reconstruction and Development. These institutions cumulatively channel 
billions of dollars annually in loans and grants for infrastructure projects, 
development and technical assistance to developing and member coun-
tries; and spend this money through processes that incorporate the public 
 procurement regulations of these lenders/funders. It is in fact often a condi-
tion of the fi nance provided that procurement under funded projects is done 
according to the lender ’ s procurement regulations. However, although the 
procurement process is subject to the rules of the lending institution, the 
process is managed by the borrower (usually a developing country public 
agency) with the funder merely taking a supervisory role to ensure that the 
process is properly conducted. 

 In contracts fi nanced by the development banks, the dichotomy between 
the source — and hence the understanding — of the procurement rules and 
the application of these rules has led to various problems, which have 
affected the management and effi ciency of the use of MDB funds. Some of 
these problems arise from a lack of understanding of the rationale for the 
rules; a lack of understanding of the rules themselves; the confusion that 
arises from the multiple procurement regulatory regimes to which borrow-
ers are often subject from different lenders; and the lack of capacity in some 
borrower countries/agencies to apply the rules in a manner that furthers 
effi cient and transparent procurement. The lack of capacity has in particu-
lar led to undesirable outcomes in development projects, in the sense that 
frequently projects are improperly implemented and do not achieve their 
objectives. 

 Apart from the problems highlighted above, corruption is another issue 
that affects the procurement of goods, services and construction under 
funded projects. Where corruption affects a project, this may lead to 
the funder terminating or withdrawing the loan owing to the breach or 
 misapplication of the procurement rules and or the misuse of the funds. 
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 1            J   Winters   ,  ‘  Criminal Debt  ’   in     JR   Pincus    and    JA   Winters    (eds),   Reinventing the World Bank   
(  Ithaca  ,  Cornell University Press ,  2002 )   .  

This may then mean that projects may not deliver the anticipated results, or 
may possibly remain uncompleted, where the funds are withdrawn and the 
borrower is unable to afford the project without external fi nancial support. 

 There are two issues that may be highlighted about procurement regula-
tion in MDBs. First, it is important to note that the objective of procurement 
regulation in these institutions is to ensure that loan proceeds are properly 
spent when the borrower conducts the procurement process. Paradoxically, 
it may be noted that the procurement  practices  of the lenders are not wholly 
conducive to ensuring that loan proceeds are properly spent. The vast num-
ber of projects fi nanced by the development banks, the complex nature of 
their procurement regulations, and of course the inability of the banks to 
supervise every procurement process in detail, means that the supervision of 
funded contracts is limited. This supervision often takes the form of a prior 
(document-based) review of the borrower ’ s intention to award a contract to 
a particular contractor; site visits (or other implementation support offered 
during the pendency of a project); and a post-contract review in the form 
of an audit. Post-contract audits used to occur in a very limited number of 
cases, and although the actual number of audits conducted is now on the 
rise, an inability to fully and properly supervise all funded procurements 
has still resulted in the wastage and loss of loans to corruption, theft and 
incompetent procurement. 

 Whilst there are no accurate statistics to indicate the amount of MDB 
funds lost to theft and corruption, it must be noted that even where MDB 
funds are lost or misapplied, this does not affect the borrower ’ s repayment 
obligations; citizens in borrower countries still have to repay the loans 
(through taxation). This has led to such  ‘ lost ’  loans being tagged  ‘ criminal 
debt ’  by development experts. 1  Where MDB funds are lost, it is doubtful 
whether the citizens of such countries have any form of recourse against the 
lenders for participating in conduct that has led to the acquisition of debt 
without corresponding returns. 

 A second issue with MDB procurement, which impacts the effi cient and 
effective spending of MDB funds, is the method and process for identify-
ing projects that require MDB fi nancing. Although this is mostly a political 
question, the challenge of properly and appropriately determining which 
projects are best placed to benefi t from development loans may explain why 
some of these development projects do not always result in the expected 
benefi ts. However, as will be seen, development banks as well as other 
donors are increasingly trying to ensure consistency and alignment with 
national aspirations, priorities and needs in the identifi cation of projects 
suitable for funding. 
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 2           R   Cassen   ,   Does Aid Work ?    (  Oxford  ,  Oxford University Press ,  1994 ),  212, 213   .  
 3           G   Westring    and    G   Jadoun   ,   Public Procurement Manual for Central and Eastern Europe   

(  Turin  ,  International Training Centre for the ILO ,  1996 )  .  

 Despite the importance of MDB public procurement rules in the develop-
ment arena, there is little information which presents, in a coherent and 
comprehensive way, the public procurement regulatory framework, the pro-
curement practices and the legal and practical issues that arise from the 
procurement framework of the MDBs. 

 This book presents for the fi rst time, and in a comprehensive, structured 
and analytical manner, the law, practice and problems of public procure-
ment regulation in the MDBs, using the World Bank as a case study, whilst 
drawing out areas of difference between the World Bank and the other 
MDBs. The World Bank was chosen as the case study because of its impor-
tance as the largest MDB and also its leadership in the development arena. 
The observations made by Cassen about the World Bank in 1994 still apply 
today; in his words: 

  It suffi ces it to say that the [World Bank] Group is the corner-stone of  multilateral 
aid … Its country reports are widely used as the basis of statistical and economic 
knowledge for all donors. Its policy analysis similarly guides many donors ’  
lending. It has provided intellectual leadership in development thinking … Western 
aid in its present form could not function without it …  2   

 In addition, in relation to the development of procurement policy: 

  the World Bank … has been in the forefront of development fi nancing both in terms 
of volume and with respect to the formulation of operational policies, includ-
ing procurement policy … The Bank has established detailed procedures for pro-
curement in connection with projects funded by itself … Regional development 
banks, and other international fi nancing institutions, have adopted procurement 
directives modeled on those of the World Bank. 3   

 Added to these views is the fact that since the early 2000s, there has been 
a lot more co-operation between the MDBs in harmonising and coordinat-
ing approaches and assistance to borrowers, such as in relation to coun-
try assistance strategies, in the area of anti-corruption and in relation to 
procurement policies and practices, giving the World Bank an even greater 
role in the development lending space. 

 This book examines the objectives of procurement regulation in the MDBs 
and the approaches to procurement regulation in these institutions and 
considers whether the approach taken by the institutions to procurement 
regulation is desirable or even necessary. The book highlights and analy-
ses the problems that attend the procurement practices of the development 
banks, studies and compares the approaches of the banks, and examines 
selected common issues and the solutions that the different banks may have 
applied to resolving those issues. 
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 4      See      I   Alvik   ,   Contracting with Sovereignty   :    State Contracts and International  Arbitration   
(  Oxford  ,  Hart Publishing ,  2011 )  ;       C   Turpin   ,  ‘  Public Contracts  ’   in     K   Zweigert    and 
   U   Drobnig    (eds),   International Encyclopedia of Comparative Law   (  Leiden  ,  Martinus Nijhoff , 
 1982 )   ;      S   Arrowsmith   ,   Judicial Review and Government Procurement   ( Carswell ,  1988 )  .  

 The book aims at developing a coherent framework for understanding 
the regulation of public procurement in MDBs. It must be stated here that 
the book is not concerned with the ability of a borrowing State to enter into 
private contracts, as this issue has previously been addressed in the litera-
ture. 4  What this book is rather concerned with, is the regulatory framework 
of procurement for contracts that are funded by a MDB. This regulatory 
framework is in some cases made more complicated by the tripartite rela-
tionship that governs funded procurement contracts and exists between the 
borrower, the funder and the contractor/supplier. As will be seen, the devel-
opment banks are not parties to the contract between the contractor and 
the borrower, but retain a coordinating and supervisory role, which is quite 
weighty, given the many devices applied by the MDBs to ensure the proper 
expenditure of the funds. 

 The book is comprised of 11 chapters and grouped into three parts. Each 
chapter of the book will discuss salient issues attending public procurement 
regulation in multilateral development banks. Part I of the book contains 
an introduction to the history and the legal status of MDBs.  Chapter 1  is 
the introduction and sets out the structure of the book.  Chapter 2  presents 
an overview of public procurement regulation in the MDBs; examining the 
conceptual framework for procurement regulation and the basis for regulat-
ing procurement by the development banks as well as the history and objec-
tives of procurement regulation in the institutions.  Chapter 3  examines the 
status of the MDBs as subjects of international law, considering the legal 
personality of the MDBs and their liability and immunity under interna-
tional law, as well as the importance of MDBs as major actors in the fi eld of 
global administrative law and the implications thereof. It looks at the status 
of loan agreements in international law, as well as the nature of the relation-
ship between the MDBs and borrowers. 

 Part II of the book considers the operational procurement framework 
in the MDBs. Specifi cally,  Chapter 4  examines the documents that govern 
the public procurement process. It also considers the hierarchy between 
these documents, which include, inter alia, the loan agreement; the pro-
curement guidelines; the contractual documents as embodied in the General 
Conditions of Contract (GCC); and the procurement and project plans. The 
chapter examines the role and scope of the procurement regulations and the 
standard bidding documents used by the institutions. 

 Chapter 5 considers the organisation of procurement in the MDBs and the 
project cycle. The chapter examines the entire procurement process, looking 
holistically at all the stages of procurement, from project identifi cation to 
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procurement proper, to contract award, to implementation, to payment and 
fi nally post-contract audits. This chapter will examine the processes for each 
stage, and the problems and challenges faced during the different phases of 
this process. 

 Chapter 6 considers the issues of value for money and competition in 
MDB-funded contracts by focusing on the competitive procurement award 
procedures that are required by the MDBs, with a focus on the World Bank. 
It will be seen that one of the methods of attaining the value for money ideal 
in MDB procurement is through a reliance on award procedures that call for 
a competition between bidders. Such competitions are believed to secure the 
best price for the procuring agency and thus meet the value for money ideal. 
The chapter also looks at non-competitive award procedures and examines 
how, if at all, these are designed to refl ect the value for money ideal. 

 In  Chapter 7 , the book examines secondary or sustainability concerns 
in public procurement in the institutions. What are also referred to as 
 ‘ horizontal ’  policies in public procurement (ie non-primary or non-vertical 
concerns that are considered in procurement decision-making such as indus-
trial, social and environmental issues) are also a factor in the procurement 
regulation of MDBs. This chapter considers the nature and scope of, and 
limits to, including secondary issues within the framework of contracts 
fi nanced by the MDBs. 

 Part III is the fi nal part of the book and examines the problems and issues 
that are peculiar to MDB procurement. One of the most intractable issues in 
development procurement is addressed in Chapter 8: the issue of corruption 
and fraud in projects funded by the development banks. As mentioned ear-
lier, the failure of funded projects has led to development loans being tagged 
 ‘ criminal debt ’ ; as where the loan is not used for its intended purpose, this 
does not alter the repayment obligation of the borrower, fi nanced in most 
cases through taxation. The issue of corruption in development procure-
ment has led to different kinds of corruption mitigation measures and pen-
alties such as debarment (blacklisting) and misprocurement being included 
in MDB procurement regulations. These are examined, as are the causes 
of corruption in development projects and whether, indeed, MDB-funded 
projects are more predisposed to corruption than public procurement in 
other contexts. 

 In  Chapter 9 , multilateral initiatives, which have impacted MDB public 
procurement policies and approaches, and are collectively referred to as the 
 ‘ aid effectiveness agenda ’  are considered. The foundation of this agenda is 
a desire to improve the effectiveness of development aid, through various 
measures; the most important to public procurement being donor commit-
ments to untie aid, the harmonisation of donor procurement practices and 
policies, and the reliance on national procurement systems (the use of coun-
try systems policy). 
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 Chapter 10 of the book considers the issues of public procurement 
reform in developing countries, the development of procurement capacity 
in borrowers, and the initiative on the use of country systems. The chapter 
examines the role that MDBs have played and continue to play in relation to 
procurement reform and capacity building in developing countries and the 
extent to which such initiatives have been successful. 

 Finally,  Chapter 11  considers the extent to which the parties involved in 
a fi nanced contract, namely the MDBs, borrowers ’  contractors and bidders 
may seek remedies for disputes arising out of a funded project. It may be 
noted that, in general, neither the loan agreement nor the procurement con-
tract creates any contractual relationship between MDBs and contractors, 
and this has implications for the remedial framework. The chapter exam-
ines the forum for resolving disputes that arise between bidders/contractors 
and borrowers, and the nature and limits of dispute resolution mechanisms 
established or supported by MDBs. The chapter also examines the nature of 
remedies available to the parties in a dispute. In addition, the chapter con-
siders the forum for resolving disputes that arise out of the loan agreement 
between the MDB and the borrower. 

 At present, there is no English language text devoted to an examination of 
the legal issues that are raised by MDB procurement and this book considers 
the new procurement framework that was adopted by the World Bank in 
July 2016. It thus looks at the outgoing form of procurement regulation in 
the World Bank (in the form of the 2011 procurement guidelines), as well as 
the approach that will be taken from July 2016. The book is thus the fi rst 
comprehensive evaluation of procurement in the development banks and is 
particularly timely, given the recent overhaul of the World Bank ’ s procure-
ment framework which is expected to lead to signifi cant changes in future. 
The uniqueness of the book lies in the fact that it is the fi rst of its kind, as 
well as in its readable style, making it accessible to lawyers and non-lawyers 
alike. As much as possible, the book avoids jargon and explains the mean-
ings of technical concepts in public procurement. 

 It is hoped that this book will be of use to practitioners in international 
development, academics, non-governmental organisations, students, con-
sultants who work on MDB-funded projects and public offi cials in agencies 
that are required to implement the procurement rules of MDBs. This book 
presents with clarity and simplicity the  ‘ why ’  and the  ‘ what ’  of procure-
ment regulation in MDBs, and aims to contribute towards an understand-
ing of the rules on public procurement more generally, and in the MDBs in 
particular. The book also aims to present an analysis of MDB procure-
ment requirements, and as much as possible attempts to provide a holis-
tic approach to all the legal and practical issues that arise in MDB funded 
procurements.  
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