
 1      This is made explicit in the text of the Schuman Declaration of 9 May 1950, which is the pro-
posal that led to the establishment of the ECSC. The Declaration is available at europa.eu/abc/
symbols/9-may/decl_en.htm.  

 2      See ibid.  
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   Introduction   

 THIS BOOK IS a study of the impact that the status of Union citizenship has 
had on the market freedoms. In particular, the book seeks to consider what 
has been, and what may have been, the impact of this status on the inter-

pretation of these provisions to date and to consider whether the way that these 
provisions are now interpreted (as a result of this) can be supported under a literal 
and/or teleological approach to their interpretation. Moreover, the book consid-
ers the broader implications of this: once it is accepted that the market freedoms 
should, indeed, be interpreted in the light of Union citizenship, what further issues 
have to be addressed ?  

   I. SETTING THE BACKGROUND  

 Once upon a time, six European countries decided to pool their coal and steel 
resources in an attempt to build a European Coal and Steel Community (ECSC). 
Although it was clear that loftier aspirations for this project were entertained from 
the very beginning, 1  none of the drafters of the Treaty which gave birth to this 
Community could dare imagine that this new form of economic cooperation 
among a handful of western European nations would be the fi rst, modest, seed, in 
what would become four decades later, the huge EU construct which would come 
as far as to have its own citizenry. 

 However, let us take things from the very beginning. 
 With the coming to an end of the Second Word War in the mid-1940s, Europe 

was faced with the challenge of having to be rebuilt from its ashes, the ensuing 
Cold War, re-establishing international relations but also, and perhaps more 
importantly, ensuring that the mistakes that were perpetrated in the past, would 
not be repeated in the future. This latter challenge was what led to the realisation 
that, in order to make a future confl ict in the Continent  ‘ not merely unthinkable, 
but materially impossible ’ , 2  the areas of the economy essential for the building and 
running of military machines would have to be joined and put together under the 
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 3      Treaty Establishing the European Coal and Steel Community (ECSC Treaty) [1951], available at 
  http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:11951K/TXT.      The Treaty had, according 
to its Art 97 ,  a limited life-span of 50 years and, therefore, it expired on   23 July 2002   . Since then, the 
rules of, initially, the EU Treaty (Consolidated Version of The Treaty on European Union [2012] OJ 
C326/13) and, now,    the Consolidated Version of The Treaty on the Functioning of the European Union 
(TFEU)  [ 2012 ]  OJ C326/47   , have applied to coal and steel trade.  

 4           P   Craig    and    G   de B ú rca   ,   EU Law  :   Texts, Cases and Materials   (  Oxford  ,  Oxford University Press , 
 2011 )  5   .  

 5      ibid, 8 – 9 for more on this.  

control and  administration of a supranational authority. It was, hence, decided 
that the coal and steel resources of Germany and France should be pulled together, 
and if they wished, other western European countries would be welcome to par-
ticipate in this Franco-German venture. Italy and the Benelux countries thereby 
decided to join, and this led to the signature of the ECSC Treaty in 1951, and its 
coming into force in the subsequent year. 3  

 The main aim of the ECSC Treaty was to organise the free movement of coal 
and steel between the participating Member States and to ensure free access to the 
sources of production. The achievement of these aims would, mainly, be imple-
mented and overseen by the High Authority, a supranational institution that was 
established for this purpose, and the latter would be assisted by a handful of other 
institutions that bore elements of both supranationalism and intergovernmental-
ism. As explained by Craig and de B ú rca, the establishment of the ECSC  ‘ was the 
fi rst signifi cant step towards European integration going beyond intergovernmen-
talism, and establishing a supranational authority whose independent institutions 
had the power to bind its constituent Member States ’ . 4  

 Although this form of cooperation proved successful, it was clear that the ECSC 
was merely a fi rst step in the process of European integration and, thus, it was the 
beginning rather than the culmination of this process. Accordingly, even before 
this Community was formed, plans for further integration had been made, namely 
the 1950 Pleven plan, which proposed the creation of a European Defence Com-
munity with a European army, and soon after, there were proposals for a European 
Political Community. Needless to say, both proposals were rejected as, at the time, 
it was obviously too much to ask of the Member States to cede their sovereignty in 
these sensitive fi elds to supranational institutions. 5  

 Despite the fact that this was a major setback for the integration process, it 
clearly did not signal the end of it. Therefore, in 1955, the foreign ministers of the 
six ECSC Member States met in Messina in Sicily and agreed to move European 
integration further in the direction of economic integration — an area which was 
less contentious and sensitive from the point of view of Member State sovereignty. 
They, consequently, agreed to establish two additional Communities, the Euro-
pean Atomic Energy Community (Euratom) and the European Economic Com-
munity (EEC), the respective Treaties of which were signed in 1957 and came into 
force in 1958. 
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 6      The initial objective of (what was) the EEC was to build a  ‘ common ’  market. In the 1980s, how-
ever, the terms  ‘ single ’  and  ‘ internal ’  market were also introduced to signify this objective. The Treaty of 
Lisbon has replaced all references in the Treaties to the  ‘ common market ’  or the  ‘ single market ’  with the 
term  ‘ internal market ’ . In this book the term  ‘ internal market ’  will be used throughout, unless historical 
accuracy requires otherwise.  

 7      The Single European Act amended (what was at the time) the EEC Treaty and introduced for 
the fi rst time a defi nition for the term  ‘ internal market ’ . This is now found in Art 26(2) TFEU which 
provides that the internal market  ‘ is an area without internal frontiers in which the free movement of 
goods, persons, services and capital is ensured in accordance with the provisions of the Treaties ’ .  

 8            E   Szyszczak   ,  ‘  Building a Socioeconomic Constitution :  A Fantastic Object ?   ’  ( 2012 )  35      Fordham 
International Law Journal    1364, 1370    .  

 9      Schuman Declaration (n 1). See       J   Snell   ,  ‘   “ European Constitutional Settlement ” , an ever Closer 
Union, and the Treaty of Lisbon :  Democracy or Relevance ?   ’  ( 2008 )  33      European Law Review    619, 
637 – 38    ;       S   O ’ Leary   ,   ‘ Free Movement of Persons and Services ’    in     P   Craig    and    G   de B ú rca   ,   The Evolution 
of EU Law    2nd edn  (  Oxford  ,  Oxford University Press ,  2011 )  506    ;       D   Kochenov   ,  ‘  The Citizenship Para-
digm  ’  ( 2012 – 13 )  15      Cambridge Yearbook of European Legal Studies    196    .  

 10      Each Treaty revision added further policy areas to the EU ’ s remit.  

 As its name suggests, Euratom was established in order to coordinate the 
 Member States ’  actions in the fi eld of nuclear energy. The EEC, on the other hand, 
had a much broader remit. Its main objective was to establish an internal market 6  
where goods, (economically active) Member State nationals, services and capital, 
would be free to move between Member States and, hence, any obstacle to their 
movement would be prohibited. 7  Building the internal market was, therefore, the 
EEC ’ s core policy. Yet, even at this early stage, it was clear that the establishment of 
the internal market was  ‘ viewed as an  instrument  to enhance social welfare through 
a variety of objectives (that have expanded over time) and  not  as an end in itself  ’ . 8  
In other words, despite the fact that the Communities would initially focus their 
efforts on the building of an internal market, this would not be their ultimate goal. 
Rather, as is clear from the Schuman Declaration, the pursuit of European (eco-
nomic) integration was aiming at lasting peace in Europe and at safeguarding the 
well-being of Europeans. 9  

 In order to achieve the economic aims of the Communities, it was considered 
necessary to include within the EEC Treaty a number of additional policies, such 
as a common agricultural policy, a social policy, and a common transport policy. 10  
The Communities were given the power to intervene in these fi elds in varied ways, 
such as by adopting a common organisation of the market, by (merely) coordi-
nating the actions of the Member States, by promulgating legislative measures 
to (partly or wholly) harmonise the relevant sectors, or by resorting to negative 
harmonisation. 

 This latter method — negative harmonisation — has been the main tool used by 
the EEC and, later, its successors (the EC and the EU), in the process of executing 
the internal market policy. The emphasis placed on the use of this method for the 
removal of obstacles to the free movement of products and factors of produc-
tion has led to a mainly decentralised system of governance, whereby the power 
to make legislation for the purpose of regulating economic activity continues to 
rest with the Member States, whilst the EU institutions (in cooperation with the 
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 11           M   Poiares Maduro   ,   We, The Court   (  Oxford  ,  Hart Publishing ,  1998 )  126 – 43   . For more on this sys-
tem of governance see      C   Barnard   ,   The Substantive Law of the EU  :   The Four Freedoms   (  Oxford  ,  Oxford 
University Press ,  2013 )  17 – 27   .  

 12            T   Kingreen   ,  ‘  Fundamental Freedoms  ’   in     A   von Bogdandy    and    J   Bast    (eds),   Principles of European 
Constitutional Law   (  Oxford  ,  M ü nchen, Hart Publishing, CH Beck, Nomos ,  2011 )  525    .  

 13         Case C-415/93  Bosman   [ 1995 ]  ECR I-4921   .  
 14            T   Tridimas    and    P   Nebbia   ,  ‘  Introduction  ’   in     T   Tridimas    and    P   Nebbia    (eds),   European Union Law 

for the Twenty-First Century   (  Oxford  ,  Hart Publishing ,  2004 )  3    .  
 15      Art 67 EEC.  

national ones) police national measures to ensure that they do not create any 
obstacles to free movement. 11  

 The main tools used for pursuing negative harmonisation in the area of the 
internal market have been — what I shall henceforth collectively call —  ‘ the market 
freedoms ’ , which prohibit Member States from applying national measures that 
(unjustifi ably) restrict the freedom of products, services, capital and economic 
actors to move between Member States. These provisions were, originally, found 
in the EEC Treaty, from 1993 until 2009 in the EC Treaty, and from 2009 onwards 
in the TFEU. As Kingreen has characteristically put it, the market freedoms  ‘ are the 
public law  “ trampoline ”  that gives all participants in the EU economy the oppor-
tunity to leap over the normative  “ turnpikes ”  between the national markets. ’  12  

 There are a number of different  ‘ market freedoms ’ , each devoted to a different 
aspect of the  ‘ production process ’ . Articles 34 and 35 TFEU prohibit the imposition 
of quantitative restrictions and measures having equivalent effect on, respectively, 
imports and exports of goods. Article 45 TFEU requires that the free movement 
of workers is secured within the Union, it prohibits any discriminatory (on the 
ground of nationality) — and as made clear by the Court 13  — non-discriminatory 
obstacles to the free movement of workers, and it provides a non-exhaustive list 
of rights to which migrant workers are entitled. Article 49 TFEU governs the right 
of establishment and prohibits any obstacles to the exercise of this freedom by 
(natural or legal) persons in the territory of another Member State. Like  Article 45 
TFEU, it makes explicit reference to  ‘ rights ’  to which persons who fall within its 
scope are entitled. The freedom to provide services is protected by Article 56 
TFEU, which prohibits any restrictions on the freedom to provide or receive (as 
clarifi ed by the Court and the EU legislature) services from one Member State to 
another. Finally, Article 63 TFEU, governing the free movement of capital, is the 
only provision that has not remained the same since the birth of the EEC Treaty. 
This has always been considered as  ‘ the Cinderella freedom ’ , 14  since it started life as 
a mere obligation imposed on the Member States to progressively abolish restric-
tions on the movement of capital during the transitional period,  ‘ only to the extent 
necessary to ensure the proper functioning of the common market ’ . 15  The  Article 
currently provides that all restrictions on payments, and on the movement of 
capital, between Member States and between Member States and third countries, 
are prohibited. 
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 16            P   Craig   ,  ‘  The Evolution of the Single Market  ’   in     C   Barnard    and    J   Scott    (eds),   The Law of the Single 
European Market  :   Unpacking the Premises   (  Oxford  ,  Hart Publishing ,  2002 )  12    .  

 17      Art 36 TFEU (goods); Art 45(3) TFEU (workers); Art 52 TFEU (establishment); Art 62 TFEU, 
which makes Art 52 TFEU applicable in the context of services; Arts 65 and 66 TFEU (capital — though 
note that these grounds are not, in reality,  ‘ non-economic ’ ).  

 18      See, among others,    Case 33/74  Van Binsbergen   [ 1974 ]  ECR 1299   ;    Case 120/78  Rewe-Zentral AG v 
Bundesmonopolverwaltung f ü r Branntwein  ( ‘  Cassis de Dijon  ’ )  [ 1979 ]  ECR 649   ;    Case C-55/94  Gebhard   
[ 1995 ]  ECR I-4165   .  

 19      The focus of this book will be on the fi rst stage of examining whether a measure is contrary 
to the market freedoms (ie on the question whether the measure amounts to a  ‘ restriction ’  contrary 
to the relevant market freedom) and, hence, there will be little reference to the Treaty derogations 
and the mandatory requirements/objective justifi cations. For more on these see       J   Scott   ,   ‘ Mandatory 
or Imperative Requires in the EU and the WTO ’    in     C   Barnard    and    J   Scott    (eds)   The Law of the Single 
Market  :   Unpacking the Premises   (  Oxford  ,  Hart Publishing ,  2002 )   ;       S   O ’ Leary    and    JM   Fern á ndez-Mart í n   , 
 ‘   Judicially-Created Exceptions to the Free Provision of Services  ’   in     M   Andenas    and    W-H   Roth    (eds), 
  Services and Free Movement in EU Law   (  Oxford  ,  Oxford University Press ,  2002 )   ;       C   Barnard   ,  ‘  Dero-
gations, Justifi cations and the Four Freedoms :  Is State Interest Really Protected ?   ’   in     C   Barnard    and 
   O   Odudu    (eds),   The Outer Limits of European Union Law   (  Oxford  ,  Hart Publishing ,  2009 )   .  

 20            JHH   Weiler   ,  ‘  The Constitution of the Common Market Place :  Text and Context in the Evolution 
of the Free Movement of Goods  ’   in     P   Craig    and    G   de B ú rca    (eds),   The Evolution of EU Law   (  Oxford  , 
 Oxford University Press ,  1999 )  362    .  

 Negative harmonisation on its own would, however, never suffi ce in building an 
internal market. This is due to the fact that in certain instances, national measures 
that do impede free movement are, nonetheless, necessary for protecting other 
(equally valued) non-economic interests, such as public health, consumer protec-
tion, and public security, and, as such, there is a good reason for these actions to 
continue or for the measures to stay in force and for the Member States to con-
tinue applying them even in situations involving a cross-border element. 16  The 
drafters of the EEC Treaty were well aware of this and the latter, from its incep-
tion, included an exhaustive list of derogations from the market freedoms. These 
have survived the subsequent amendments to this Treaty and are, now, found, in 
its current successor, the TFEU. 17  This has also been recognised by the Court of 
Justice in its case-law, where the so-called  ‘ mandatory requirements ’  or  ‘ objective 
justifi cations ’  have been developed, 18  which comprise, in essence, an additional 
non-exhaustive list of derogations. 19  However, recognising that if an internal mar-
ket is to be built, it is not possible to allow the existence of such (justifi ed) obstacles 
in the long run, the EEC was given competence to make legislation having as its 
aim to ensure that obstacles to free movement are removed whilst non-economic 
interests which are deemed worthy of  protection are secured, albeit that they are 
secured by a harmonising piece of  EEC  (and later EC, and now, EU) legislation. 20  

 The original internal market harmonising provision was — what is now — Article 
115 TFEU, which requires unanimity in the Council and which gives competence 
to the Union to  ‘ issue directives for the approximation of such laws, regulations or 
administrative provisions of the Member States as directly affect the establishment 
or functioning of the internal market ’ . Moreover, the more broadly-worded Article 
352 TFEU (under the current numbering), has often been used (especially prior 
to the mid-1980s) as a legal basis for measures necessary for the establishment of 
the internal market. As will be seen below, with the coming into force of the Single 
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 21         Reg 1612/68 on freedom of movement for workers within the Community  [ 1968 ]  OJ L257/2   . 
   Repealed and replaced   by Reg 492/2011   on freedom of movement for workers within the Union  [ 2011 ] 
 OJ L141/1   .  

 22         Dir 73/148 on the abolition of restrictions on movement and residence within the Community 
for nationals of Member States with regard to establishment and the provision of services  [ 1973 ]  OJ 
L172/14   .    Repealed and replaced by Dir 2004/38 on the right of citizens of the Union and their family 
members  [ 2004 ]  OJ L158/77    (the Citizens ’  Rights Directive).  

 23         Dir 68/360 on the abolition of restrictions on movement and residence within the Community 
for workers of Member States and their families  [ 1968 ]  OJ L257/13   . Repealed and replaced by Dir 
2004/38 (n 22).  

 24      Dir 2004/38 (n 22).  
 25         Reg 883/2004 on the coordination of social security systems ,  as amended by   Reg 988/2009  [ 2004 ] 

 OJ L166/1   ;    Reg 987/2009 laying down the procedure for implementing Reg 883/2004 on the coordina-
tion of social security systems  [ 2009 ]  OJ L284/1   .  

 26         Dir 70/50 on the abolition of measures which have an effect equivalent to quantitative restrictions 
on imports and are not covered by other provisions adopted in pursuance of the EEC Treaty  [ 1970 ] 
 OJ L13/29   .  

 27         Dir 88/361 for the implementation of Art 67 of the Treaty  [ 1988 ]  OJ L178/5   .  
 28      The EEC Treaty provided that with the coming to an end of the transitional period (the transi-

tional period came to an end at midnight on 31 December 1969), in most policy areas decisions would 
be taken by majority voting. However France objected to the entry into force of the Treaty provisions 
that would introduce majority voting and adopted the  ‘ empty chair ’  policy and abstained from Council 
meetings until it was agreed in 1966 that even in cases where the Treaty provided for majority voting, 
discussion should continue until unanimity was reached in cases where important national interests 
were at stake; this agreement is what has been named the  ‘  Luxembourg accords ’  — see P Craig and 
G de B ú rca (n 4) 7 – 8.  

European Act in 1987, a new general legal basis for internal market measures was 
added (what is now Article 114 TFEU) which did away with the requirement of 
unanimity. Furthermore, the TFEU, like its predecessors, includes a number of 
more specifi c legal bases for making legislation for the purpose of furthering the 
internal market aims of the Treaty: Article 50 TFEU (freedom of establishment), 
Article 53 TFEU (recognition of diplomas) and Article 59 TFEU (services), are just 
a few examples. 

 Hence, it does not come as a surprise that the market freedoms were supple-
mented by secondary legislation early on, which sought to put fl esh on their bare 
bones. The main pieces were Regulation 1612/68, which has now been replaced by 
Regulation 492/2011 which governs the position of migrant workers; 21  Directives 
73/148 22  and 68/360 23  which covered the practical aspects of the free movement 
of workers and the self-employed, but which have been repealed and replaced by 
the main secondary legislation instrument that currently governs the position of 
(all) mobile Member State nationals (Directive 2004/38 24 ); and a number of social 
security Regulations, which have been repealed and replaced over the years, the 
ones currently applicable being Regulations 883/2004 and 987/2009. 25  In addition, 
Directive 70/50 was adopted to clarify the meaning of the free movement of goods 
provisions, 26  whilst Directive 88/361 had been promulgated for the purpose of 
establishing the basic principles governing the free movement of capital. 27  

 The requirement of unanimity in the original internal market legal bases, in 
combination with the so-called  ‘ Luxembourg accords ’  in the mid-1960s, 28  meant 
that during the 1970s and 1980s the competence to make legislation in order to 
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 29      Weiler has made the very interesting argument that because the Member States found it increas-
ingly diffi cult during the fi rst two decades of the Community ’ s existence to avoid Community 
 obligations (due to the doctrines of direct effect and supremacy in combination with the preliminary 
rulings procedure) — which he called  ‘ the closure of Exit ’  — the need for  ‘ Voice ’  increased. This, accord-
ing to him, is what lies beneath the increase in the intergovernmental elements in the decision-making 
 process. See JHH Weiler,  ‘ The Transformation of Europe ’  in      JHH   Weiler   ,   The Constitution of Europe   
(  Cambridge  ,  Cambridge University Press ,  2005 )  30 – 31   .  

 30      As Kingreen has noted, the ECJ considered  ‘ itself  “ an emergency power stand-by unit ”  of 
 integration ’  — T Kingreen (n 12) 519; and see more generally pp 519 – 20.  

 31      White Paper  ‘ Completing the Internal Market ’  COM(85)310 fi nal.  
 32      C Barnard (n 11) 11.  
 33         Art 8a of the EEC Treaty (as amended by the Single European Act) provided that  ‘ The Commu-

nity shall adopt measures with the aim of progressively establishing the internal market   over a period 
expiring on   31 December 1992   , in accordance with the provisions of this Article  …  and without preju-
dice to the other provisions of this Treaty ’ .  

 34         It should be noted that qualifi ed majority voting was not for the fi rst time introduced   by Art 114 
TFEU   . Rather, the latter provision  ‘ revived ’  qualifi ed majority voting since, lest for the Luxembourg 
Accords, the EEC would have moved away from unanimity and towards majority voting in most areas 
with the coming to an end of the transitional period.  

 35       ‘ By way of derogation from Art 100 [now Art 115 TFEU] and save where otherwise provided in 
this Treaty ’ .  

 36         Case C-376/98  Germany v Parliament and Council  ( Tobacco Advertising I )  [ 2000 ]  ECR I-8419   .  
 37         Art 114 TFEU now simply provides  ‘ Save where otherwise provided in the Treaties ’  and does not 

make reference   to Art 115 TFEU   ;    Art 115 TFEU now starts by noting:  ‘ Without prejudice   to Article 114 
TFEU ’    . Moreover, whereas in the pre-Lisbon setting what is now Art 115 TFEU preceded the equivalent 

facilitate the establishment of the internal market was only sporadically resorted 
to. 29  This placed the burden for the removal of barriers to free movement on the 
Court of Justice. 30  Accordingly, and as will be seen in more detail in subsequent 
chapters, the Court interpreted the market freedoms very broadly. Nonetheless, as 
already noted, negative harmonisation in itself could not suffi ce in establishing the 
internal market and in the early 1980s it was realised that the achievement of the 
central aim of the EEC Treaty, was lagging behind. 

 As a result of that, in the mid-1980s, the Commissioner for the internal market 
(Lord Cockfi eld) prepared a precise timetable — the  ‘ White Paper ’  31  — which set 
out a list of barriers to free movement which impeded the establishment of the 
internal market, and set the end of 1992 as the deadline for their removal. The 
deadline — which was not legally binding but  ‘ was psychologically and politically 
signifi cant ’  32  — was endorsed by the  Single European Act. 33  In order to facilitate the 
removal of these barriers, the Single European Act introduced a new legal basis for 
internal market measures — what is now Article 114 TFEU, which was mentioned 
earlier — which does not require unanimity and which allows the promulgation of 
not only directives but of any measures  ‘ which have as their object the establish-
ment and functioning of the internal market ’ . 34  Despite its wording which signi-
fi ed that this was a  ‘ secondary ’  legal basis that would only come to be applicable if 
the other legal bases in the Treaty were not available, 35  this has steadily become the 
default legal basis for measures aiming to remove obstacles to inter-State move-
ment and/or ensure the proper functioning of the internal market, 36  and this is 
now refl ected in the wording of Articles 114 and 115 TFEU. 37  
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to what is now Art 114 TFEU, now the situation is the reverse. For a treatise on EU positive harmo-
nisation see      I   Maletic   ,   The Law and Policy of Harmonisation in Europe ’ s Internal Market   (  Cheltenham  , 
 Edward Elgar ,  2013 )  .  

 38      See, most prominently,       P   Pescatore   ,  ‘  Some Critical Remarks on the Single European Act  ’  ( 1987 ) 
 24      Common Market Law Review    9    .  

 39           W   Maas   ,   Creating European Citizens   (  Lanham MD  ,  Rowman  &  Littlefi eld Publishers ,  2007 )  40   .  
 40         Treaty on European Union  [ 1992 ]  OJ C 191/1   .  
 41      See eg    Case 29/69  Stauder   [ 1969 ]  ECR 419   ;    Case 11/70  Internationale Handelsgesellschaft   [ 1970 ] 

 ECR 1125   ;    Case 4/73  Nold   [ 1974 ]  ECR 491   ;    Case C-260/89  ERT   [ 1991 ]  ECR I-2925   .  
 42            D   Chalmers   ,  ‘  The Single Market :  From Prima Donna to Journeyman  ’   in     J   Shaw    and    G   More    (eds), 

  New Legal Dynamics of European Union   (  Oxford  ,  Clarendon Press ,  1995 )  68    .  

 Despite the fact that the Single European Act was the most signifi cant revision 
of the EEC Treaty since its inception and that it was particularly important for the 
internal market policy since it revived the momentum for economic integration, 
it has not been without its critics. 38  One of the major criticisms levelled towards it 
was that it was too narrowly-focused on the economic aspects of European inte-
gration, at the expense of achieving further progress in the political fi eld. 39  

 As an answer to that came the Maastricht Treaty, which was signed in 1992 and 
came into force in 1993. 40  Maastricht is a milestone for a number of reasons: it 
signalled the beginning of full economic and monetary union; it brought con-
siderable institutional change by establishing the  ‘ three-pillar ’  structure of what, 
since then, has become known as the EU; and it amended the name of the EEC, by 
scrapping the reference to economic, thus  emphasising that this form of European 
integration would now be about more than just establishing an internal market. 
This latter aspect of Maastricht was further refl ected in a number of more specifi c 
changes to the Treaties, such as the expanded competence in the fi elds of educa-
tion and culture, the reference in the Treaties, for the fi rst time, to fundamental 
(human) rights which was, in essence, a consolidation of the ECJ case-law on the 
matter, 41  and, most importantly for our purposes, the introduction of a new Part 
Two into — what was then — the EC Treaty, which established a completely new 
status for Member State nationals: that of Union citizenship. 

 Hence, Maastricht has been very important in that it made it clear that the 
(newly-established) EU would no longer focus on achieving the economic aspira-
tions of (what became) the EC, but would, also, set to contribute to the achieve-
ment of a number of non-economic objectives. Following Maastricht,  ‘ [t]he single 
market and economic convergence are no longer the predominant objectives of 
the EC Treaty but merely the fi rst among equals in a whole series of other objec-
tives ’ . 42  This became even more obvious with subsequent Treaty revisions and is, 
now, refl ected in, inter alia, the text of Article 3 TEU, which provides only in its 
third paragraph that the  ‘ Union shall establish an internal market ’ , and this comes 
after the statement in the second paragraph that  ‘ [t]he Union shall offer its citizens 
an area of freedom, security and justice ’ , whilst the word  ‘ aim ’  is used only in the 
fi rst paragraph, where it is stated that  ‘ [t]he Union ’ s aim is to promote peace, its 
values and the well-being of its peoples ’ . 
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 43      For a full analysis of the Lisbon Treaty and the changes made by it see       M   Dougan   ,  ‘  The Treaty of 
Lisbon 2007 :  Winning Minds, Not Hearts  ’  ( 2008 )  45      Common Market Law Review    617    ;       P   Craig   ,  ‘  The 
Treaty of Lisbon :  Process, Architecture and Substance  ’  ( 2008 )  33      European Law Review    137    .  

 44           D   Chalmers   ,    G   Davies    and    G   Monti   ,   European Union Law  :   Cases and Materials   (  Cambridge  , 
 Cambridge University Press ,  2014 )  29   .  

 45         Charter of Fundamental Rights of the European Union  [ 2007 ]  OJ C303/17   .  
 46      The EU currently has 28 Member States.  
 47      For more detailed explorations of the EU ’ s history see, inter alia,      L   Middelaar   ,   The Passage to 

Europe  :   How a Continent Became a Union   (  Yale  ,  Yale University Press ,  2013 )  ;      D   Dinan   ,   Europe Recast  : 
  A History of European Union   (  Basingstoke  ,  Palgrave Macmillan ,  2014 )  .  

 The subsequent years saw further Treaty revisions (Amsterdam in 1997 and 
Nice in 2001), a failed Constitutional Treaty (2004), and the culmination of the 
reform process with the coming into force of the Lisbon Treaty in 2009, which, 
inter alia, abolished the three-pillar structure, amended the EU and EC Treaties, 
and renamed the latter  ‘ TFEU ’ . 43  From these it is worth highlighting the intro-
duction of the notion of  ‘ an area of Freedom, Security and Justice ’  by the Treaty 
of Amsterdam in 1999 — the  ‘ central monument ’  of Amsterdam, as observed by 
Chalmers, Davies and Monti 44  — which has since been strengthened and, with the 
coming into force of the Treaty of Lisbon, saw the injection of further suprana-
tional elements; and the  creation of a bill of rights for the EU, the EU Charter of 
Fundamental Rights ( ‘ the Charter ’  or  ‘ EUCFR ’ ), 45  which became legally binding 
in 2009, after surviving in a state of legal limbo since its drafting and proclamation 
by the EU institutions in 2000. 

 The last few pages have taken us on a swift journey through time, which sought 
to describe how the EU has developed from a narrowly-focused Community con-
cerned with the administration of coal and steel in Western Europe, to an elabo-
rate, (almost) pan-European, 46  political organisation with a highly complex legal 
system and its own citizenry. The aim has not been to provide a comprehensive 
analysis of the history of the EU but, rather, to sketch the main historical high-
lights and to place the market freedoms in a historical context, that will facilitate 
the reader in following the main analysis in the remainder of this book. Accord-
ingly, I hope to be forgiven for, what may appear to some, a rather haste and selec-
tive exposition of the EU ’ s history. 47  

 In the next chapter we are going to see in more detail how the status of EU citi-
zenship has been developed since its introduction in 1993. Before moving there, 
however, it will fi rst be explained what the main aim of this book is and how this 
aim shall be achieved.  

   II. AIM OF THE BOOK  

 This book seeks to address the relationship between the status of Union citizen-
ship and the market freedoms and, in particular, to examine the impact that 
Union citizenship has had, and should have, on the development of the market 
freedoms. It has a threefold objective: fi rstly, to consider how the introduction 
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and  development of the status of Union citizenship has affected, and may have 
affected, the interpretation of the market freedoms; secondly, to assess whether the 
way that these provisions are now interpreted (as a result of this) is legally war-
ranted, taking into account both their text and their current aims; and, thirdly, to 
identify any conundrums or problems that have emerged or are likely to emerge as 
a result of the re-interpretation of the market freedoms in the light of Union citi-
zenship, and to offer some thoughts as to how, if at all, these can best be (re)solved. 

 The decision to write this book was made shortly after the publication of my 
previous monograph, 48  which examined the issue of reverse discrimination in 
purely internal situations and sought to establish whether permitting this form 
of differential treatment is still acceptable in today ’ s EU. My research for that pro-
ject revealed that the interpretation of the market freedoms — and, mainly, those 
concerned with the free movement of persons — had changed in recent years and 
especially after the introduction of the status of Union citizenship. In fact, in 
some cases, the Court had even acknowledged the need to re-read these provi-
sions in a manner that takes into account that their benefi ciaries are now, also, 
Union citizens. Accordingly, that project had demonstrated that different clusters 
of cases that did not make sense when a purely internal market-based rationale 
was employed could, nonetheless, be explained under a citizenship-based ration-
ale. Although the focus of that project precluded a detailed examination of this 
issue, it became clear that the question of the impact of Union citizenship on the 
interpretation of the market freedoms was becoming increasingly important and 
deserved its own long project; this is what led to the proposal for this book. 

 It is true that in the literature that has been published in the last couple of 
decades, it has been widely recognised that Union citizenship has had a signif-
icant impact on the development of EU free movement law. However, this has 
not been expressly acknowledged by the Court, bar from a few instances in its 
personal market freedoms case-law, which will be seen in subsequent parts of 
the book. Moreover, the topic is relatively unexplored in literature as, although 
there have been a number of articles and books which explore certain aspects of 
this  question, 49  there has not been a systematic study which illustrates the overall 
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impact of citizenship on the interpretation of  all  the market freedoms (and not 
just the personal market freedoms)  and  the (possible) implications of this. 50  This 
book will, therefore, aim to do just this. 

 As a broader, secondary, aim, the book will also seek to deepen the  understanding 
of the nature and mechanisms of the market freedoms, as these have now been 
re-defi ned in the post-citizenship era. The developments in this area of EU law 
are inexorably linked to more general issues of EU law. In particular, the book 
will seek to illustrate and analyse the interminable tensions between the EU and 
the Member States when determining the power-sharing arrangements between 
them, how these tensions have been resolved so far, and how they could best be 
resolved.  

   III. TERMINOLOGY  

 Before proceeding to the main chapters, key concepts used in this book have to be 
defi ned. It should be noted that some of these terms have also been used by the 
ECJ, its Advocates General, or by other commentators, however, the usage here 
may in some respects differ. 

 The term  ‘ market freedoms ’  refers to Articles 34, 35, 45, 49, 56 and 63 TFEU. 
The market freedoms which govern the rights of economically-active persons —
 Articles 45, 49 and 56 TFEU — will be collectively referred to as the  ‘ personal mar-
ket freedoms ’ , whereas the phrase  ‘ the free movement of goods provisions ’  — for 
the reasons explained in chapter four — will be used, mainly, to refer to Article 34 
TFEU. As regards the personal market freedoms and Article 21 TFEU, these will 
be referred to collectively as  ‘ the free movement of persons provisions ’ . The provi-
sions situated in Part Two of the TFEU and, in particular, Articles 20 and 21, are 
collectively called the  ‘ citizenship provisions ’ . 

 In some instances, there will be a need to distinguish between the freedom of 
movement for workers provisions and the establishment provisions, on the one 
hand, and the provisions governing the freedom to provide services, on the other. 
For this purpose, the term  ‘ more stationary personal market freedoms ’  will be 
used to refer to the former, given that these provisions aim to ensure that an eco-
nomic activity is  permanently  pursued in the territory of another Member State/
in a cross-border context and the cross-border element emerges from a  single  act, 
traditionally comprised of a change in the location of the economic activity and/
or the economic base of the economic actor, whereas the freedom to provide ser-
vices provisions aim to protect the  continuous  provision of services  across borders  
during a  specifi c  period of time, without there being a change in the economic base 
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of the economic actor (eg the service-provider maintains his business in the home 
State whilst he provides services to persons in other Member States or temporar-
ily travels to other Member States for this purpose). Accordingly, whilst the  ‘ more 
stationary personal market freedoms ’  have traditionally aimed to enable Member 
State nationals to change their economic base through a single instance of exercise 
of free movement, the whole point of granting the freedom to provide services has 
always been to ensure that economic actors can maintain their economic base in 
their home State whilst they can temporarily provide services to persons estab-
lished in other Member States. 

 In this book, the phrase  ‘ fundamental right ’  is taken to mean any right that is 
respected for its own sake and not in order to contribute to the achievement of 
another aim. 51  However, what is the difference between fundamental rights and 
instrumental rights/freedoms, which is a distinction central to the analysis in this 
book ?  In order to answer this question, I shall use the words of De Cecco who, 
relying on the writings of Joseph Raz, explained this distinction very clearly: 

  a right is fundamental if the right-holder ’ s interest is considered to be  ‘ of ultimate value ’ , 
that is, an interest that  ‘ does not derive from some other interest of the right-holder or 
of other persons. ’  Furthermore, the values protected by fundamental rights are those that 
 ‘ need not be explained or be justifi ed by (their contribution to) other values. ’  If this is the 
case, when determining whether a certain right is a fundamental right, it is necessary to 
separate out those interests that are protected for their intrinsic value from those inter-
ests that are protected for their instrumental role. 52   

 Consequently, in this book when it is said that the rights granted by the market 
freedoms are  fundamental  rights, this means that they are protected for their own 
sake, whereas when it is stated that these provisions are the sources of, merely, 
instrumental rights/freedoms, this means that the rights/freedoms stemming from 
them are protected because of their contribution to the internal market aims of 
the Treaty and not for their own sake. Moreover, and related to the previous point, 
although the terms  ‘ freedom ’  and  ‘ right ’  can, clearly, be treated as synonymous, 53  
for the purposes of this book, a threefold distinction will be drawn when categoris-
ing the various entitlements stemming from the market freedoms: a)  instrumental 

 51      For an explanation of the consequences of the categorisation of a right as a fundamental one see 
      C   Hilson   ,  ‘  What ’ s in a Right ?  The Relationship between Community, Fundamental and Citizenship 
Rights in EU Law  ’  ( 2004 )  29      European Law Review    636, 646 – 49    .  

 52      F de Cecco (n 49) 385. A different defi nition of fundamental rights, though one which does not 
contradict the one provided by de Cecco and which can, in fact, be viewed as complementary, was 
provided by de Boer —       NJ   de Boer   ,  ‘  Fundamental Rights and the EU Internal Market :  Just how Funda-
mental are the EU Treaty Freedoms ?  A Normative Enquiry Based on John Rawls Political Philosophy  ’  
( 2013 )  9      Utrecht Law Review    148, 151    .  

 53      eg Hansen has noted that  ‘ [w]here a state ’ s sovereignty is restricted towards a person, that per-
son is said to enjoy a freedom, eg a freedom of speech, etc. The freedom in this respect could also be 
described as a right of that individual, eg a right of free speech. This parlance of what is usually national 
constitutional law can equally well describe the position of an individual of the European Union ’  — 
JL Hansen,  ‘ Full Circle: Is there a Difference between the Freedom of Establishment and the Freedom 
to Provide Services ?  ’  in M Andenas and W-H Roth (n 19)200.  
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 54      This term has been used by a number of scholars, most prominently E Spaventa,  Free Movement 
of Persons in the European Union  (n 49).  

freedoms, when these are granted to third-country nationals (eg when they seek 
to move goods or capital between Member States) or  inanimate objects  (eg the 
freedom of movement of goods, capital and services; and the freedom of estab-
lishment/to provide or receive services/to sell or purchase goods/to move capital 
of corporate entities), in order to ensure that the economic aims of the Treaty are 
going to be achieved; b) instrumental rights, when these are granted to Member 
State nationals simply for the purpose of furthering the EU ’ s economic aims; and 
c) fundamental (economic) rights, when these are granted to  Union citizens  and 
must be protected and respected  for their own sake . The Court and EU law schol-
ars have never adopted the above categorisation and, in particular, the distinction 
between  rights  (for Union citizens) and  freedoms  (for third-country nationals and 
inanimate objects), in the market freedoms context; rather, they use the terms 
interchangeably. Moreover, the fact that the market freedoms are directly effective 
irrespective of who seeks to invoke them and, thus, they are considered sources 
of enforceable  rights  for everyone and everything that falls within their personal 
scope, in fact contradicts this scheme of classifi cation. Nonetheless, since — as will 
be seen in chapters fi ve and six — the book argues that the market freedoms must 
be interpreted differently when they are relied on by Union citizens (in which 
case they must be read together with the citizenship provisions) than when they 
are invoked by legal persons or third-country nationals, using a different term to 
describe the entitlements that are derived from these provisions in each of the 
above scenarios is more apt and more conducive to legal certainty. 

 Another important notion which will play a cardinal role in the analysis in 
this book, is  ‘ cross-border specifi city ’ . 54  Cross-border specifi city exists in a par-
ticular factual scenario, if the exercise of the rights stemming from the market 
freedoms (which are, by nature, cross-border), leads to a certain disadvantage. In 
other words, there is cross-border specifi city in a situation if it involves a person 
or economic activity that is treated worse  as a result of the fact that  a right or free-
dom stemming from the market freedoms has been exercised. The less favourable 
treatment can be suffered when the person moves to another Member State (eg 
if the latter does not permit him or her to be accompanied there by close fam-
ily members who, therefore, have to stay in the State of origin) or when (s)he is 
refused benefi ts or more benefi cial treatment by his/her State of origin, to which 
(s)he was entitled prior to the exercise of the rights stemming from the market 
freedoms (eg (s)he loses entitlement to certain tax advantages). Moreover, when it 
comes to economic activities, cross-border specifi city usually exists if cross-border 
economic activities are treated worse than economic activities that are pursued 
within the territory of a single Member State (eg if the provision of cross-border 
services or sale of goods is subject to more burdensome requirements than the 
provision of services or sale of goods within one and the same Member State). 
Accordingly, there is cross-border specifi city when the contested national measure 
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 specifi cally  (and only) negatively affects persons who have exercised the freedoms/
rights stemming from the market freedoms or economic transactions which are 
cross-border, whilst it does not have such a negative impact on persons in a similar 
position who have not exercised those freedoms/rights. The existence of cross-
border specifi city demonstrates that the contested national measure is biased 
against situations that involve the exercise of the rights or freedoms stemming 
from the market freedoms and, hence, instead of being a measure or action that 
seeks to ensure that the said matter or economic activity is (neutrally) regulated, it 
has the effect of  specifi cally  discouraging the taking-up and pursuit of cross-border 
economic activities. Needless to say, measures of the host State which (directly or 
indirectly) discriminate against nationals of other Member States who have made 
use of the freedoms or rights stemming from the market freedoms do, clearly, have 
cross-border specifi city. 

 The requirement of cross-border specifi city seems to be the basis of the 
 discrimination-based approach, traditionally employed for delimiting the scope 
of application of the market freedoms. 55  In this context, of course, discrimina-
tion has been read very broadly, 56  as encompassing both direct and indirect dis-
crimination on the grounds of nationality or origin (ie discrimination against the 
nationals of other Member States or goods/services/capital originating in other 
Member States) 57   and  discrimination on the ground of free movement (ie dis-
crimination against persons who have exercised their rights stemming from the 
market freedoms or against goods, services or capital that have moved or are to 
move between Member States). 58  Very recently, the Court has held that a discrimi-
natory measure that leads to nationals of some Members States being favoured 
over nationals of other Member States is also prohibited by Article 45 TFEU, 59  and 
there is no reason why the prohibition of nationality discrimination stemming 
from the other market freedoms and, even, from Article 18 TFEU, should not be 
read in the same manner. Moreover, even measures which are more subtle and 
do not make any reference to nationality/origin or to the exercise of free move-
ment, but are by nature such as they will (perhaps merely potentially) result in 
less favourable treatment for cross-border situations than for purely internal ones, 
appear to be having cross-border specifi city. Hence, if a national measure has the 
effect of preventing an economic actor from elaborating a pan-European advertis-
ing strategy or from continuing to  pursue such a strategy, 60  or if it is such as to 
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make access to the market for out-of-State goods, persons, or services more dif-
fi cult (or even impossible) than access to the market for domestic ones, this being, 
usually, the case when the contested measure or rule seeks to maintain the status 
quo in the national  market, 61  it, clearly, has cross-border specifi city. 62  Similarly, 
national measures which do not require national authorities to take into account 
the  ‘ history ’  of the product or person, or their background (eg whether they had 
to comply with certain requirements in their home State and, if so, whether those 
requirements safeguard the same interests that are protected under the legislation 
of the host State), may appear, on their face, to treat domestic and imported goods 
or services in the same manner or nationals and non-nationals equally, but in 
reality, they are treating two different situations in the same manner and they are, 
thus, discriminatory. 63   

 As noted earlier, an approach which reads the market freedoms as requiring 
cross-border specifi city in order to apply is, in essence, a  discrimination-based 
approach. An alternative — broader — approach supported by certain commenta-
tors 64  and Advocates General, 65  the  ‘ access to market ’  approach or test, will not 
be referred to much in this book, although  ‘ access to market ’  language has been 
widely used in the Court ’ s case-law, especially in recent years. This is for two rea-
sons. Firstly, because it is an approach which has never been clearly defi ned and, 
thus, instead of providing some form of clarity, it introduces further confusion 
and gives rise to new questions. 66  For instance, the test is broad enough to cover 
both discriminatory and genuinely non-discriminatory measures (and most com-
mentators treat it as such) but there is nothing to indicate that it cannot be read as 
encompassing merely  discriminatory measures — hence, adopting this test (with-
out providing further clarifi cation) does not say anything about the exact types 
of measures that it brings within the scope of the market freedoms. Secondly, and 
more importantly, with its emphasis on access to  market , the test appears to be 
too limited an approach to be adopted for the purposes of this book, since it is 
incapable of justifying the inclusion within the scope of the market freedoms of 
some of the measures that have been recently caught by them and which do not 
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and 241.  

impede access to the  market  of another Member State but, more broadly, access to 
another Member State. 67  

 Finally, it should be noted that the new Treaty of Lisbon numbering is used 
throughout, except where historical accuracy requires otherwise, in which case 
the old numbering is maintained, and the new numbering follows in brackets. 
The same is the case with terminology. Accordingly, it is the term  ‘ EU ’  that will, 
generally, be used instead of  ‘ EEC ’  or  ‘ EC ’ . Similarly, as already noted,  ‘ internal 
market ’  — as opposed to  ‘ common ’  or  ‘ single ’  market — will be used throughout the 
book, unless historical accuracy requires otherwise. As regards the EU courts, the 
(post-Lisbon) term  ‘ CJEU ’  will be used to refer to the composite Court of Justice 
of the European Union, which includes the European Court of Justice ( ‘ ECJ ’ ,  ‘ the 
Court of Justice ’  or  ‘ the Court ’ ), the  European General Court (EGC) and the Civil 
Service Tribunal. As will be seen, given that the market freedoms and the citizen-
ship provisions have been interpreted mostly — if not wholly — by the ECJ, it is the 
latter ’ s case-law that will mainly be analysed in this book and, therefore, reference 
will, mostly, be made to the ECJ rather than to the other (lower) EU courts or to 
the term  ‘ CJEU ’ . 

   IV. STRUCTURE OF THE BOOK  

 Traditional legal method has been used in conducting the research for this book. 
Building on analysis of (mostly) ECJ case-law, EU secondary legislation, docu-
ments of the EU institutions, and prior scholarly discourse, this monograph is the 
fi rst study which sets to comprehensively analyse the impact that the development 
of the status of Union citizenship has had, may have had, and should have, on the 
interpretation of the market freedoms  and  to consider the overall implications of 
this for the development of EU law in this area. 

 The book is comprised of this introductory chapter, fi ve main chapters, plus 
chapter seven, which concludes. 

 Chapter two will trace the development of the status of Union citizenship from 
its introduction to the present day, through the Court ’ s case-law. The chapter will 
not seek to provide a detailed, critical, analysis of the Court ’ s citizenship case-law, 
nor will it aim to explore the deeper, philosophical, questions that are often con-
sidered when the real value of this new status is assessed (for instance, whether the 
EU is a citizenship-capable polity and, if so, what type of citizenship it can aspire 
to develop). Rather, the aim will be to provide a clear explanation of the rights that 
(economically inactive) Union citizens now derive from EU law and, in particular, 
from the citizenship provisions of the Treaty. 

 Chapter three will focus on considering the impact that Union citizenship 
seems to have had to date on the interpretation of the personal market freedoms. 
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The chapter will begin by explaining that, originally, the latter provisions were 
viewed as sources of merely instrumental freedoms and, later, rights granted to 
Member State nationals, their main aim being to ensure that the latter would be 
encouraged to contribute to the achievement of the internal market aim of the 
Treaty. The lion ’ s share of the analysis, however, will be taken by explaining how 
the scope of application of these provisions seems to have been affected by the fact 
that their benefi ciaries are, since 1993, also Union citizens. Apart from referring to 
the (few) cases where the Court explicitly recognised the need to (re-)read the per-
sonal market freedoms in the light of Union citizenship, the chapter will focus on 
exploring how the personal and material scope of application of these provisions 
has changed in recent years. It will be concluded that given that the rights derived 
from the personal market freedoms are, now, in some cases granted to economic 
actors in situations where there does not appear to be a suffi cient connection with 
the aim of building an internal market, they seem to have been transformed into 
 fundamental  economic rights which are granted to Member State nationals  simply  
because they are Union citizens and not, merely, in order to ensure that they con-
tribute to the EU ’ s economic aims. 

 Chapter four will explore the impact that the status of Union citizenship  may  
have had on the free movement of goods provisions. It will be seen that unlike 
the personal market freedoms, the Court in none of its judgments in this context 
did it point to a connection between the status of Union citizenship and the free 
movement of goods provisions. Nonetheless, there have been some changes in the 
interpretation of these provisions in recent years, which cannot be justifi ed if they 
are read in the light of a purely internal market-based rationale. Accordingly, these 
may be taken as signs that the Court may now be re-considering the interpretation 
of the free movement of goods provisions and that it may be in a trajectory leading 
to a re-conceptualisation of these provisions as sources of fundamental rights for 
individuals. There is nothing, nonetheless, in the Court ’ s case-law that illustrates 
that the rationale behind this move is the determination to read the free move-
ment of goods provisions in the light of Union citizenship: the Court has neither 
admitted that these new rights are, indeed, fundamental, nor has it confi ned their 
availability to Union citizens, which would constitute an indication that this move 
has been effected as a result of the introduction of Union citizenship. Accord-
ingly, it will be concluded that it is not yet possible to say with certainty whether 
the introduction and development of the status of Union citizenship has had any 
impact on the interpretation of the free movement of goods provisions. 

 The subsequent chapters are concerned with the implications of the process of 
re-interpreting the market freedoms in the light of Union citizenship. 

 Chapter fi ve will focus on the question of whether the way the Court has inter-
preted these provisions after Maastricht — and which, it is argued in this book, is 
not justifi ed by a purely internal market-based rationale — is legally warranted, 
when this is judged taking into account the text of these provisions and (what 
can be considered to be) their  current  aims. It will be concluded that the broader 
interpretation of the market freedoms in recent years, which cannot be  justifi ed 
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by a purely internal market-based rationale can, indeed, be justifi ed under a 
 citizenship-based rationale. However — and this is a signifi cant point — the market 
freedoms can only be read as sources of fundamental rights for Union citizens 
when they are read together with the citizenship provisions and, naturally, when 
they are invoked by Union citizens. From this it also follows that when the market 
freedoms are relied on by persons (whether legal or natural) that are  not  Union 
citizens, the Court should revert to its original (narrower) interpretation of them, 
under which the rights and freedoms stemming from them are purely instrumen-
tal to the economic aims of the Treaty. The chapter also proposes ways of avoiding 
an overly broad interpretation of the market freedoms, suggesting that the Court 
should ensure that the current fi ltering mechanisms employed in the context of 
the market freedoms are appropriately utilised for this purpose. 

 Chapter six will go further by identifying the conundrums and problems that 
have emerged or will emerge as a result of the re-interpretation of the market free-
doms in the manner analysed in chapters three and four. Some of the main issues 
that will be considered are whether it is appropriate to exclude third-country 
nationals from entitlement to the fundamental rights stemming from the market 
freedoms; whether the market freedoms can be read as sources of different entitle-
ments depending on who (if it is an EU citizen) or what (if it is a legal person) 
relies on them; whether fundamental economic rights now prevail over funda-
mental human rights and vice-versa; and, fi nally, whether these rights are/should 
be privileged over collective interests. The chapter will also seek to consider how 
these problems and conundrums can best be (re-)solved. 

 A few words should now be said about the scope of the study. 
 The book focuses on three of the market freedoms — the free movement of 

goods, persons and services — and not on the fourth, the free movement of  capital. 
This is for the simple, practical, reason that the latter is the least developed free-
dom and there have not been any real signs in the Court ’ s case-law that Union 
citizenship has had any impact on its interpretation. Nonetheless, reference to this 
freedom and to the Court ’ s jurisprudence will be made, where appropriate. 

 Moreover, although, as will be seen, most of the market freedoms have both a 
personal and an economic aspect, the focus here will be on the personal aspect 
of these provisions. 68  Accordingly, the emphasis throughout the book will be on 

 68      As explained by Nic Shuibhne,  ‘ maybe divisions  within  the freedoms are becoming more critical 
than any divisions  across  them ’  (N Nic Shuibhne (n 49) 174) and, hence, instead of adopting the tradi-
tional fourfold division of the market freedoms into the provisions governing goods, persons, services, 
and capital, it would now make more sense to divide them into, on the one hand, the freedoms or the 
aspects of the freedoms which are merely used as tools for the construction and smooth functioning of 
the internal market (eg cases concerning the free movement of services as such, cases involving the free 
movement of companies, cases involving the free movement of capital and goods as such) and, on the 
other, the freedoms or the aspects of the freedoms which have now been reconceptualised as sources of 
constitutional fundamental rights for the Union citizen (eg cases involving the rights derived from the 
market freedoms by the service-provider or service-recipient who are natural persons, by the retailer, 
by the employed or self-employed worker).  
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the rights that  natural persons  and, in particular, Union citizens, derive from the 
market freedoms, whereas reference to the entitlements of legal persons will only 
be made in passing, when this is judged necessary for the purposes of the analysis 
or for reasons of completeness. 

 It should be noted that although the aim is to ensure balance of coverage across 
the market freedoms that form the subject-matter of this study, this will some-
times vary, due to the different issues that have emerged in the context of the vari-
ous freedoms and which are relevant to this context. 

 It will be noticed that the book will neither seek to provide an exhaustive cover-
age of the Court ’ s case-law interpreting the market freedoms, nor will it aim to 
fi nd a coherent thread which unites the case-law and which demonstrates that in 
 all  its case-law, the Court appears to be taking into account that the benefi ciaries 
of these provisions are, now, also Union citizens. Rather, the focus will be on ECJ 
case-law that cannot be justifi ed under a purely market-based rationale and which 
can support the argument that the interpretation of the market freedoms has been 
affected by the introduction of Union citizenship. 

 The law is stated as at the end of May 2015.  

   V. A TAXONOMY OF RIGHTS FOR THE MARKET FREEDOMS  

 Taking into account the fact that the main argument of this book is that the market 
freedoms should (when read together with the citizenship provisions) be recon-
ceptualised as sources of fundamental, economic, rights for the Union citizen, it is 
important to provide a taxonomy of rights which can be used when determining 
which rights are now stemming from these provisions. 

 At the core of this taxonomy lies the basic distinction between primary and sec-
ondary rights. As explained by Goudappel,  ‘ [p]rimary rights are the rights which 
are laid down in the Treaty texts ’ ; on the other hand, secondary rights are derived 
from primary rights,  ‘ like the right to bring your family members when you move 
to another Member State  …  Such rights are not laid down in the Treaty texts but 
follow from the rights laid down in there ’ . 69  

 What is important in relation to primary rights is that whenever a person falls 
within the personal scope of the relevant market freedom, (s)he is entitled to those 
rights; they are  ‘ master ’  rights and, thus, whenever  one  of these rights is breached 
(ie there is a  direct  restriction on their exercise), this automatically means that 
there is a violation of the relevant provision. Primary rights should not be con-
fused with fundamental rights since, although primary rights are not dependent 
on any other rights granted by a Treaty provision for their existence, they may, 
however, be instrumental in the sense that they are granted to individuals in order 
to ensure the attainment of a particular objective, and, hence, they may not be 

 69           F   Goudappel   ,   The Effects of EU Citizenship  :   Economic, Social and Political Rights in a Time of Con-
stitutional Change   (  The Hague  ,  TMC Asser Press ,  2010 )  55   .  
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 70      This is the approach followed in this book. It should be noted, however, that different approaches 
to what amounts to a direct or indirect restriction caught by the market freedoms are followed by dif-
ferent commentators and there is no consensus regarding the exact meaning of these terms. See eg the 
discussion in G Davies (n 55) 100 – 01.  

respected and protected merely for their own sake. Hence, as will be seen in chap-
ter three, although the right to free movement (for the purpose of taking-up an 
economic activity) has always been considered a primary right stemming from the 
personal market freedoms,  traditionally  it could not be characterised as a funda-
mental right, since it was not respected for its own sake but as part of the process 
of building an internal market. On the other hand, a clear connection between a 
(claimed) secondary right and a primary right on the facts of the case must be 
proved, in order for the former to arise in the fi rst place: a (secondary) right can 
only be considered as derived from the personal market freedoms if,  on the par-
ticular facts of the case , its violation will lead to a violation of the primary right that 
has been (or was intended to be) exercised on the facts of the case. Obviously, the 
nature of secondary rights, which makes their existence and enjoyment depend-
ent on another right, disqualifi es them from being considered  fundamental  rights. 

 Although it is relatively simple to identify the primary rights granted by a Treaty 
provision, the same is not true for secondary rights: establishing which are the 
secondary rights bestowed by the personal market freedoms is a life-long task for 
the Court of Justice, which is fact-specifi c and, thus, cannot be done in a factually 
abstract setting but, rather, only on a case-by-case basis. 

 A violation of a primary right amounts to a direct restriction on that right, 
whilst a violation of a secondary right amounts to an indirect restriction on the 
relevant primary right. 70  Whenever there is a direct or indirect restriction on 
one of the primary rights stemming from the market freedoms, there is a prima 
facie breach of that provision, and the ECJ or the national court hearing the case 
will have to consider whether the measure which gives rise to the restriction is, 
 nonetheless, justifi ed.  

   


