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Introduction

WHEN THE EUROPEAN Commission launched its competition law
offensive (‘Monti-report’ COM (2004) 83) against the over-regulated
professional services sector as part of its larger ‘Lisbon 2000’ strategy

to unleash the economic potential of the services sector, presumably not many
people outside the liberal professions will have lost much sleep over it. Clearly,
the threat of unleashing the competitive market forces in this economic sector
populated by generally well-off and high-class citizens is less likely to stir up
feelings than the application of the Internal Market-logic to collective actions by
labour unions.1

Moreover, those who did care, namely the professionals, traditionally have a
rather influential voice in the political process as is illustrated by their successful
attempts to be excluded from several Internal Market directives, as well as by the
adoption of various European Parliament Resolutions in their support.2 Hence,
the common perception of professional associations as corporatist lobby-groups
is not completely without truth. Clearly, several historically grown professional
rules are fossils which are, at best, maladjusted to current societal demands and,
at worst, solely serve to protect the profession’s financial interest.

So why bother devoting a book to the phenomenon of professional regulation?
For one, far from claiming that all societal phenomena necessarily serve a

worthwhile function, the market for professional services does exhibit certain
characteristics which do not neatly fit the preconditions for a welfare-enhancing
competitive process and might thus mandate some caution in discarding all
existing professional regulation as mere corporatism. Indeed, the idea that the
(unregulated) market mechanism itself will always best serve the consumers’
needs in terms of prices as well as quality has lost some of its self-evident nature
due to the gradual development of more refined insights into the various
manners in which markets can fail. Hence, in these times of financial crisis where
the strong belief in the market mechanism is being seriously tested, the market

1 European Court of Justice (ECJ), Case C-341/05 Laval un Partneri [2007] ECR I- 11767;
ECJ, Case C-438/05 The International Transport Workers’ Federation and The Finnish Seamen’s
Union (ITWF) [2007] ECR I-10779.

2 Note, for example, the exclusion of notaries from Council Directive (EC) 2006/123 on
services in the internal market (Services Directive) [2006] OJ L376/36. See the explicit support
of the European Parliament for the self-regulatory organisation of the professions European
Parliament Resolution of March 23, 2006 on the legal professions and the general interest in the
functioning of legal systems [2006] OJ C292 E/105.
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for professional services presents an interesting ‘case-study’ to analyse the poten-
tial and limitations of regulating markets, as well as the manner in which the
traditional branches of European economic law (free movement and competi-
tion) are capable and willing to take into account quality considerations as
opposed to mere price logic.

Moreover, despite the recent debacle in market discipline for financial services,
the potential and limitations of self-regulatory mechanisms such as the profes-
sional bodies remain an intriguing area of research. Indeed, although the belief in
such sector-involvement has been severely shaken, it would be too short-sighted
to therefore deny any potential positive input of such atypical regulatory set-ups.
After all, in between pure self-regulation and full-blown government regulation,
many alternative setups are imaginable which could provide the appropriate
incentive-structure combined with the sector-expertise advantages. Moreover,
from a legal perspective the ‘hybrid’ nature of such regulatory organisms poses
new challenges in terms of the type and degree of scrutiny to which their actions
should be subjected. Indeed, the two main branches of the European Internal
Market legal system seemed to be modelled on the different types of threats
posed by public as opposed to private actors, ie the free movement rules for state
measures and the antitrust rules for private actions. The widespread trend of the
blurring of this public/private divide has tested the flexibility and responsiveness
of this Internal Market legal system.

Furthermore, in the European context the recognition of a need to regulate
inevitably raises the question as to the optimal level of decision-making. Indeed,
whereas the aim of an Internal Market would seem to plead in favour of uniform
consumer protection rules, such should not be taken for granted. Although the
creation of a so-called level-playing field, as well as the cross-border nature of
several problems would seem to favour the centralised European level, arguments
based on the superior satisfaction of heterogeneous preferences as well as the
benefits of experimentation within ‘laboratories for policies and rules’ point
conversely to the local level. Hence, the balancing implied within the maxim
‘unity in diversity’ should be taken seriously.

So what are the aims of this book?
The central research question looks at ‘how an optimal provision of profes-

sional services in the Internal Market can be ensured’, and thus analyses how EU
Internal Market policy could contribute to the appropriate legal environment for
such services. However, despite this primary (‘micro-level’) focus on the specific
phenomenon of professional services, the book also wants to contribute to two
other ‘macro-level’ debates on, first, the regulation of quality and, second, the
increasing reliance on degrees of self-regulation. Hence, it looks at the evolving
economic insights into the quality component of markets, as well as the need for
quality regulation as a response to market as well as contract failures. In addition,
the economic theory on the phenomenon of self-regulation, including the
institutional mechanisms to correct the self-regulators’ incentives, is examined.
Moreover, the legal component of the book’s analysis requires cutting through
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the topical discussion on the blurring of the public-private divide and its
implications for the European Internal Market legal framework, as well as the
debate on whether the traditionally price competition-focused competition law
analysis leaves sufficient room for quality considerations. Furthermore, the
implications of the free movement and competition law jurisprudence for the
allocation between the EU and the Member States of the competence to adopt
such quality (co-)regulation are included in the investigation.

In order to address these issues, the traditional legal approach is comple-
mented in this book with insights from the ‘law & economics’ approach to help
clarify and evaluate the key legal concepts and questions.

Structure: As will be seen, the main characteristics setting apart professional
services are (1) the presence of specific professional (quality) regulation beyond
general law and, (2) the large contribution of self-regulation in the adoption of
these rules. These essential traits influence to a great extent the structure of the
analysis.

Part I of this book sets out the conceptual and theoretical framework utilised
to analyse the phenomenon of professional services within the European Internal
Market. Chapter one briefly clarifies what is meant by professional services,
professional regulation and professional associations.

Subsequently, a second chapter will look into the economic rationale for
professional regulation as alleged market-corrective quality regulation. In doing
so, first a brief overview will be given of the economic understanding of the
market mechanism as refined by the introduction of the contract mechanism.
Subsequently, the two rivalling economic perspectives on the rationale of regula-
tory intervention which are traditionally distinguished, ie the ‘Public Interest
Theory of Regulation’ and the ‘Private Interest Theory of Regulation’, will be set
out. Hence, aside from the alleged succumbing of the legislative process to private
interest lobbying for professional rules, the potential market and contract failures
claimed to inspire some of these rules will be elaborated upon. Thereafter,
different types of professional regulation and their benefits and weaknesses will
be briefly analysed. Lastly, the legal instruments of ex post liability versus ex ante
regulation will be succinctly opposed.

Apart from the highly regulated nature of what, in the eyes of some, differs not
so much from a purely commercial activity, it is probably the traditional
involvement of the profession itself in the rulemaking, monitoring and/or
enforcement which has augmented the scepticism towards professional regula-
tion. Hence, the third chapter will address the economic arguments for involving
the profession in the regulatory process rather than simply leaving it to classic
government regulation. Clearly, as will be seen in the subsequent chapters, such
privatisation of rulemaking also entails important consequences from a legal
perspective.

If it is found that a certain degree of (market-corrective) professional regula-
tion is necessary to allow that market to function properly, and the benefits of
entrusting either co-regulatory or competitive self-regulatory organisations with
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the adoption of such rules has been established, the next essential issue to
determine within a multi-level regulatory context such as the European Union
will be to which level the regulatory competences should be allocated. Hence, a
fourth chapter will set out the basic insights of the theory of economic federalism
on the optimal allocation of regulatory competences.

Subsequently these economic insights into the optimal form of professional
regulation will be confronted with the intricacies of the European Internal
Market legal framework in the second major part of this book (Part II).

Hence, in the fifth chapter the actual or potential impact of the free movement
rules on professional regulation, ie the manner in which they apply to self- and
co-regulatory setups as well as the leeway given to quality considerations, will be
established. First, the personal scope of the provisions on free movement will be
analysed to determine if and when private or ‘hybrid’ regulation can be expected
to be caught. After an overview of the Court’s case law as regards such private
accountability, the desirability of holding these private parties, and in particular
professional organisations, accountable under the free movement rules will be
discussed. Hence, the need for such an extension of the personal scope as well as
the potential implications for the system of the Treaty as a whole will be looked
at.

Subsequently, the substantive scope of these provisions, namely the content of
‘a barrier to free movement’ as well as the potential to justify such measures, will
be examined in order to ascertain which types of professional rules are likely to
be upheld as well as the level of government which is awarded the competence to
regulate or co-regulate. A manifold of considerations (should) play a role in this
discussion on the substantive scope, of which two will be thus explicitly singled
out, ie the desired degree of market regulation versus integration and the
allocation of powers as between the Member States and the Community. There-
after, some economic theoretical insights will be employed to underpin the
position as to the substantive scope adopted in this book.

Since mere ‘negative integration’, that is the prohibition of restrictive national
measures by means of Court action, will rarely suffice to genuinely integrate a
market because of its piecemeal character as well as the persisting obstacles posed
by justified national regulation, legislative intervention has always formed an
essential component of the Internal Market project. Such legislation can take the
form of either a reinforcement of the ‘negative integration’ route by codifying
prohibited restrictive practices, or a ‘positive integration’ approach harmonising
or co-ordinating justified national barriers. Therefore, the sixth chapter will
examine a variety of legislative measures which affects the provision of profes-
sional services in the Internal Market, taking into account their believed contri-
bution to the integration of the professional services’ market, their potential
implications for the allocation of regulatory competences, as well as the actual
substance of the professional rules contained in these Community measures.

Apart from having the potential to hinder free movement, professional regula-
tion can obviously also interfere with the competitive process. Hence, the seventh
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chapter will examine if and how the competition provisions (can) apply to
potentially anti-competitive professional rules. Since hitherto all cases involving
professional regulation have been dealt with under article 101 of the Treaty on
the Functioning of the European Union (TFEU) (old article 81 of the EC Treaty
(EC)), the analysis in this book will focus on this provision, thereby not denying
the potential relevance of articles 102 and 106 TFEU. First, it will be investigated
whether professional rules can amount to ‘agreements between undertakings,
decisions by associations of undertakings and concerted practices’ and are thus
caught within the personal scope of article 101 of TFEU (old article 81 EC). Since
an often recurring feature of professional associations is their ‘hybrid’ nature, ie
their functioning and/or setup will generally display some degree of state
involvement next to the typical self-regulatory character, the exact consequences
of this close link between professional regulation and state action for the
application of the antitrust provisions will need to be examined. Hence, two
interrelated questions will be addressed. For one, it will be established if and
when state involvement in the adoption of professional rules will lead to an
infringement of the competition rules by the state itself (state liability). Second, it
will be investigated when a professional regulation should be considered an
anti-competitive decision within the meaning of article 101(1) of TFEU (old
article 81(1) EC) for which the professional association should be liable, as
opposed to a ‘genuine state measure’ for which it could escape accountability
(state action defence).

Subsequently, the substantive scope of article 101 of TFEU (old article 81 EC)
will be analysed for its capacity to accommodate for such professional quality
self-regulation. Hence, a wider allocative efficiency concept taking into account
other market failures, such as the potential information asymmetries and exter-
nality problems in professional markets, as significant obstructions for competi-
tive markets, will be suggested. Thereafter, the concrete legal tests employed by
the Court as well as the Commission under paragraphs 1 and 3 of article 101 of
TFEU (old article 81 EC) will be examined against this backdrop and with a
specific focus on the leeway given for the particular interests pursued by
professional regulation. Clearly, a substantial part of this analysis will be dedi-
cated to situating and explaining the Wouters case.3

3 ECJ, Case C-309/99 Wouters and others [2002] ECR I-1577.
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