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Introduction

A. Introduction: Theme and Contribution of this Book

Generally speaking, states in a country or nation states in a supranational system 
not only share an overarching constitutional framework but also enjoy a higher 
degree of economic, geographical, cultural and historical proximity with one 
another than with outsiders.1 Therefore, a state is usually more willing to recog-
nise and enforce a judgment2 issued by a court in a sister state than a court in a 
state outside the constitutional framework.3 For example, in the US, the Full Faith 
and Credit Clause of the Constitution and the related statute4 require full faith 
and credit recognition and enforcement of judgments between sister states, but 
they do not apply to judgments from foreign countries.5 Similarly in the EU, the 
1968 Brussels Convention on Jurisdiction and the Enforcement of Judgments  
in Civil and Commercial Matters (hereinafter ‘Brussels Convention’)6 and the 

1 See Nevada v Hall, 440 US 410, 426 (1979) (indicating ‘as members of the same political family‘ 
and being bound by ‘the deep and vital interests‘, sister states in the US should ‘presume a greater degree 
of comity, and friendship, and kindness towards one another, than . . . between foreign nations‘). See 
also AT von Mehren, ‘Drafting a Convention on International Jurisdiction and the Effects of Foreign 
Judgments Acceptable World-Wide: Can the Hague Conference Project Succeed?’ (2001) 49 American 
Journal of Comparative Law 191, 194 (discussing the example of countries in Western Europe). See also 
AT von Mehren, ‘The Case for a Convention-mixte Approach to Jurisdiction to Adjudicate and 
Recognition and Enforcement of Foreign Judgments’ (1997) 61 Rabels Zeitschrift fur Auslandisches und 
Internationales Privatrecht 86, 90.

2 Without special indications, ‘judgment’ in this book is used broadly to include all types of judicial 
awards. This book focuses on judgments in civil and commercial cases; therefore, judgments in cases of 
divorce, maintenance, guardianship or other family law cases are excluded. For the definition of ‘civil 
and commercial’ in detail, see ch 5.

3 AT von Mehren, ‘Recognition and Enforcement of Sister-State Judgments: Reflections on General 
Theory and Current Practice in the European Economic Community and the United States’ (1981) 81 
Columbia Law Review 1044, 1045–50.

4 28 USCA, s 1738. 
5 US Constitution, art IV, s 1 states that: ‘Full Faith and Credit shall be given in each State to the . . . 

judicial proceedings of every other State’. The meaning of this provision is particularized by the 
Judiciary Act of 1790: ‘records and judicial proceedings of any court of any . . . State’ of the United States 
‘shall have the same full faith and credit in every court . . . as they have by law or usage in the courts of 
such State . . . from which they are taken’. For explanations, see EF Scoles et al, Conflict of Laws, 4th edn 
(St Paul, MN, West Group, 2004) 1264–65, 1279–82. 

6 [1978] OJ L304/36. The 1968 text of the Brussels Convention has been amended four times because 
of the enlargement of the EU: the accession of Denmark, Ireland and the United Kingdom on 9 October 
1978; the accession of Greece on 25 October 1982; the accession of Spain and Portugal on 26 May 1989; 
and the accession of Austria, Finland and Sweden on 29 November 1996. The latest consolidated version 
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corresponding 2002 Regulation (hereinafter ‘Brussels I Regulation’)7 provide that 
judgments rendered in an EU Member State are entitled to recognition without 
review of the merits and subject to only limited exceptions.8 But, neither the 
Brussels Convention nor the Brussels I Regulation applies to judgments from 
non-EU countries.9 

A comparable situation exists in China. Hong Kong and Macao are special 
administrative regions (hereinafter ‘SAR’) in China.10 The policy of ‘One Country, 
Two Systems’ provides a quasi-constitutional regime for the three regions.11 They 
also share economic, geographical, cultural and historical proximity with one 
another. However, there is no multilateral judgment recognition and enforce-

of the Brussels Convention was reproduced at OJ C27 (26 January 1998) and it is this version to which 
reference is made in this book. See P Kaye, ‘Transitional Scope of the Jurisdiction and Judgments 
Convention’ (1988) 7 Civil Justice Quarterly 53.

7 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters, [2001] OJ L12/1. The Brussels 
Regulation came into effect on 1 March 2002. The Brussels Convention remains in force regarding 
relations between Denmark and the other Member States. On 6 December 2012, the Council of EU 
Justice Ministers adopted a recast of this Regulation. European Council, Press Release, ‘Recast of the 
Brussels I Regulation: Towards Easier and Faster Circulation of Judgments in Civil and Commercial 
Matters within the EU’ (No 16599/12, 6 December 2012). See for the adopted text, ‘Regulation 
1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial matters (recast)’, [2012] OJ 
L351/1, available at: eur-lex.europa.eu/LexUriServ/LexUriServdo?uri=OJ:L:2012:351:0001:0032:En:
PDF. The Recast abolishes Exequatur, revises the lis alibi pendens rule, emphasizes the arbitration exclu-
sion and changes the rules relating to choice of court agreements under the Brussels I Regulation. For 
comments, see LJ Timmer, ‘Abolition of Exequatur under the Brussels I Regulation: Ill Conceived and 
Premature?’ (2013) 9 Journal of Private International Law 129, 129–47. The Recast will take effect in 
2015. The Article number of the Brussels I Regulation referred to in this book is that before the Recast 
is adopted. 

8 For exceptions, see Art 35 of the Brussels I Regulation.
9 Art 32 of the Brussels I Regulation.

10 Art 31 of the PRC Constitution [Xian Fa] (adopted at the Fifth Session of the Fifth National 
People’s Congress on 4 December 1982, amended 14 March 2004). The preamble of the Hong Kong 
Basic Law (adopted at the Third Session of the Seventh National People’s Congress on 4 April 1990, 
effective 1 July 1997) and the Macao Basic Law (adopted at the First Session of the Eighth National 
People�s Congress on 31 March 1993, effective 20 December 1999). For discussion of SAR in constitu-
tional law, see A Gonçalves, �A Paradigm of Autonomy: The Hong Kong and Macau Sars� (1996) 18 
Contemporary Southeast Asia 36, 36–60. For the status of SAR in international law, see UG Schroeter, 
‘The Status of Hong Kong and Macao Under the United Nations Convention on Contracts for the 
International Sale of Goods’ (2004) 16 Pace International Law Review 307, 314–17. SARs are different 
from ethnic autonomous regions in China, such as the Tibet Autonomous Region. For comments on 
ethnic autonomous regions, see LW Kin, ‘The Relationship between Central and Local Governments 
under the Unitary State System of China’ in J Oliveira and P Cardinal (eds), One Country, Two Systems, 
Three Legal Orders. Perspectives of Evolution. Essays On Marcau’s Autonomy after the Resumption of 
Sovereignty by China (Berlin, Springer-Verlag, 2009) 527, 533–37; CL Xia, ‘Autonomous Legislative 
Power in Regional Ethnic Autonomy of the People’s Republic of China: The Law and the Reality’ in 
Oliveira and Cardinal (eds), One Country, Two Systems, ibid, 541, 541–63. For comparison between 
SARs and ethnic autonomous regions, see D Wei, Comments, ‘Local Autonomy in the Context of 
Chinese Political Modernization’ in Oliveira and Cardinal (eds), One Country, Two Systems, ibid; Xia, 
‘Autonomous Legislative Power’ in Oliveira and Cardinal (eds), One Country, Two Systems, ibid, 583, 
586–90. For more discussions, see below section iii ‘Free Circulation of Judgments in the EU’.

11 For discussion of the policy of One Country, Two Systems, see GG Wang and PMF Leung, ‘One 
Country, Two Systems: Theory into Practice’ (1998) 7 Pacific Rim Law & Policy Journal 279, 279–321.
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ment (hereinafter ‘JRE’) scheme among them, as there is in the US and the EU; 
and it is harder to recognize and enforce sister-region judgments in China than in 
the US and the EU.12 The most severe issue is that the majority of judgments ren-
dered by Mainland courts are practically unrecognizable and unenforceable in 
Hong Kong, and vice versa.13 Therefore, tremendous efforts need to be made to 
develop an effective and efficient JRE system among Chinese regions.14 JRE 
regimes among the US sister states and among the EU Member States can provide 
rich reference resources for Chinese regions to establish such a JRE system.15 
Therefore, this book aims to draw useful lessons from US and EU JRE laws to help 
achieve free circulation of judgments among Chinese regions.16 

This book intends to propose a ‘Multilateral JRE Arrangement’ to help alleviate 
the current JRE difficulties in China. 

Figure 1:  Multilateral JRE Arrangement

This book is significant because the proposed Multilateral JRE Arrangement can 
serve as a reference for the legislatures of the three regions to reform the current 
system. An ultimate solution to Chinese interregional JRE problems is to develop 
a Multilateral Arrangement, because it will create the interregional unification 
that bilateral and regional laws cannot offer.17 This has been observed for Europe 
by Peter Kaye in his invaluable treatise:

[T]he real obstacle to easy and effective [judgment] enforcement was complexity and 
diversity of national law conditions therefore, and that consequently, what was required 
was facilitation, simplification and unification of such recognition and enforcement con-
ditions and procedure; bilateral enforcement treaties . . . were divergent and incomplete 
(emphasis added).18

12 For details, see the discussion of ‘Current JRE System in China’, section C iv.
13 Although the Mainland–Hong Kong Arrangement (Arrangement on Reciprocal Recognition and 

Enforcement of Judgments in Civil and Commercial Matters by the Courts of the Mainland and of 
Hong Kong Pursuant to Choice of Court Agreements between Parties Concerned) has been imple-
mented, because of its narrow scope, the majority of judgments are left out. For details, see ch 3. 

14 For need and feasibility of developing the existing JRE system between Chinese regions, see sec-
tion D.

15 For the reasons why the US and EU laws can provide a rich resource for China, see section C i.
16 For the lessons China can draw from the US and EU JRE laws, see chs 4 and 5. 
17 For details, see ch 3.
18 P Kaye, Civil Jurisdiction and Enforcement of Foreign Judgments (Abingdon, Professional Books, 

1987) 4.

Mainland China

Hong Kong Macao
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By proposing a Multilateral JRE Arrangement, ultimately this book aims to help 
realize free circulation of judgments in an effective and efficient way among 
Chinese regions. It can help achieve judicial economy by decreasing re-litigation19 
and maintain certainty between parties regarding their rights and obligations.20 As 
the US Supreme Court noted,

[i]t is just as important that there should be a place to end as that there should be a 
place to begin litigation. After a party has his day in court, with opportunity to present 
his evidence and his view of the law, a collateral attack upon the decision . . . merely 
retries the issue previously determined. There is no reason to expect that the second 
decision will be more satisfactory than the first.21

In addition, the importance of JRE is not limited to collecting debts; it is also 
directly related to social justice, since justice cannot be achieved unless a legally 
effective judgment is enforced.22 Therefore, my book also intends to enhance the 
administration of justice among Chinese regions. 

This chapter serves as an introduction to the whole book. Besides ‘Theme and 
Contribution’ (section A) this book has four further sections. Section B discusses 
the concept of interregional JRE. Section C introduces the comparative perspec-
tives. It first presents the comparative approach adopted by this book, and then it 
briefly compares the interregional JRE systems in the US, the EU and China. It 
demonstrates that Chinese interregional JRE systems are far less effective and effi-
cient than those adopted by the US and the EU. It points out that the major prob-
lem of the current Chinese JRE system is the absence of an overarching JRE 
scheme and insufficiency of substantive laws. Section D analyzes the need for, and 
feasibility of, a multilateral JRE system in China. Finally, section E presents the 
structure of what follows.

19 JD Sumner, ‘The Full-Faith-And-Credit Clause – Its History and Purpose’ (1955) 34 Oregon Law 
Review 224, 249 (indicating that the res judicata is the policy underlying the Full Faith and Credit Clause 
which aims to avoid re-litigation and achieve economic use of judicial resources). See the National 
Conference of Commissioners on Uniform State Laws, Prefatory Note of the Revised Uniform 
Enforcement of Foreign Judgment Act.

20 See AT von Mehren and DT Trautman, ‘Recognition of Foreign Adjudications: A Survey and a 
Suggested Approach’ (1968) 81 Harvard Law Review 1601, 1601–04 (indicating five reasons attesting to 
the vital importance of recognizing foreign judgments: achieving efficiency, protecting the successful 
party, avoiding forum shopping, granting authority to the more appropriate jurisdiction, fostering 
stability and unity in an international order). See also SKY Wong, Comments, ‘Reciprocal Enforcement 
of Court Judgments in Civil and Commercial Matters between Hong Kong SAR and the Mainland’ in 
J Oliveira and P Cardinal (eds), One Country, Two Systems, Three Legal Orders. Perspectives of Evolution. 
Essays On Marcau’s Autonomy after the Resumption of Sovereignty by China (Berlin, Springer-Verlag, 
2009) 378 (indicating ‘interests of the judgment creditors and debtors’ is a factor in establishing an 
interregional JRE arrangement). Sumner, above n 19 at 249; Scoles et al, above n 5 at 1258. For cases, 
see Riley v New York Trust Co, 315 US 343, 348 (1942).

21 Stoll v Gottlieb, 305 US 165, 172 (1938).
22 See CW Fassberg, ‘Rule and Reason in the Common Law of Foreign Judgments’ (1999) 12 Canadian 

Journal of Law and Jurisprudence 193.
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B. Concept of Interregional JRE 

‘Interregional JRE’ refers to recognizing and enforcing judgments between differ-
ent regions (1) within a country, such as between states in the US and between 
Mainland China, Hong Kong and Macao in China, or (2) within a supranational 
system, such as between Member States in the EU. ‘Region’ is used to denote a 
territorial unit that has its own system of private law, as opposed to ‘country’, 
which always implies sovereignty,23 or ‘state’,24 which has never been used to 
describe the status of Hong Kong and Macao in Chinese law since Hong Kong 
and Macao are special administrative regions in China.25 

Some scholars suggest that interregional JRE should be restricted to within one 
country.26 However, this suggestion has two problems. First, it improperly 
excludes the EU JRE system outside the comparative parameters.27 Interregional 
JRE should include both JRE within one country and JRE within a supranational 
system. This has been supported by the fact that the JRE systems among US states 
and among EU Member States are frequently compared with each other, despite 
structural differences.28 Moreover, the EU JRE law can offer valuable insights for 
improving interregional JRE in China.29 Therefore, in this book the definition of 
interregional JRE includes the JRE system among EU members, among US states 

23 ‘Region’ and ‘country’ are not used interchangeably in this book. ‘Country’ is a territorial unit with 
sovereignty. But ‘region’ may be a country, or a territorial subdivision of a country and this subdivision 
has no sovereignty. 

24 But see Restatement (First) of Conflicts, s 2 (1934), which provides ‘the word state denotes a  
territorial unit in which the general body of law is separate and distinct from the law of any other ter-
ritorial unit’. This definition makes no distinction between interregional and international JRE.

25 Legislation and scholarship regarding Hong Kong and Macao always use ‘region’, rather than ‘state’ 
to describe these two regions, eg, see art 31 PRC Constitution, art 1 Hong Kong Basic Law and art 1 
Macao Basic Law; Wang and Leung, above n 11 at 284 and quoted in H Chiu, ‘Legal Problems with 
Hong Kong Model for Unification of China and their Implications for Taiwan’ (1998) 2 Journal of 
Chinese Law 83, 87.

26 J Huang and AXF Qian, “‘One Country, Two Systems”, Three Law Families, and Four Legal 
Regions: The Emerging Inter-regional Conflicts of Law in China’ (1994) 5 Duke Journal of Comparative 
and International Law 289, 292 (defining ‘interregional conflicts of law’ as ‘conflicts of law among 
regions with different legal systems within one country’).

27 For scholarships comparing the EU JRE system with Chinese interregional JRE systems, see ch 2, 
section C.

28 eg, P Hay, ‘The Development of the Public Policy Barrier to Judgment Recognition within the 
European Community’ (2007) The European Legal Forum 289, 289–90; BB Danford, ‘The Enforcement 
of Foreign Money Judgments in the United States and Europe: How can we Achieve a Comprehensive 
Treaty?’ (2004) 23 Review of Litigation 382, 382–432; AT von Mehren, ‘Recognition and Enforcement of 
Foreign Judgments: A New Approach for the Hague Conference’ (1994) 57 Law and Contemporary 
Problems 271, 274–76; KM Clermont, ‘Jurisdiction Salvation and the Hague Treaty’ (1999) 85 Cornell 
Law Review 89, 89–91, 115. For earlier contributions, see P Hay, ‘The Common Market Preliminary 
Draft Convention on the Recognition and Enforcements of Judgments’ (1968) 16 American Journal of 
Comparative Law 149; LS Bartlett, ‘Full Faith and Credit Comes to the Common Market’ (1975) 24 
International & Comparative Law Quarterly 44. 

29 For scholarship discussing the lessons from the EU JRE law for China, see ch 2, section C below. 
For the insights that the EU JRE law can offer for a Multilateral JRE Arrangement among Chinese 
regions, see chs 4 and 5 below. 
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and among Chinese regions. Second, this suggestion ignores the fact that interre-
gional JRE can be discussed irrespective of sovereignty concerns. For example, 
both before and after reuniting with Mainland China, Hong Kong regarded 
Taiwan as a non-recognized government in public international law.30 However, 
as for JRE, such as in Chen Li Hung v Ting Lei Miao, the Hong Kong court ruled 
that the recognition and enforcement of Taiwan judgments did not violate Hong 
Kong public policy when (1) the rights covered by those [judgments] are private 
rights; (2) giving effect to such [judgments] accords with the interests of justice, 
the dictates of common sense and the needs of law and order; (3) giving them 
effect would not be inimical to the sovereign’s interests or otherwise contrary to 
public policy.31 The Chen Li Hung court emphasized that recognizing and enforc-
ing such judgments does not involve recognizing this non-recognized govern-
ment and its courts in public international law.32 Therefore, it is unnecessary to 
combine interregional JRE with the issue of sovereignty. 

Interregional JRE is distinct from international JRE, because for the former the 
participating regions are under a constitutional or quasi-constitutional regime, 
such as the US Constitution for American states, the Treaty on European Union 
for EU members33 and the policy of ‘One Country, Two Systems’ for Chinese 
regions. In the case of international JRE, no mutually accepted constitutional or 
quasi-constitutional system exists between signatories. For example, China and 
France concluded the Treaty of Judicial Assistance in Civil and Commercial 
Affairs,34 but they have never shared any constitutional or quasi-constitutional 
regime. Thus, the JRE between China and France is international, not inter-
regional, JRE. 

C. A Comparative Perspective

This section presents the comparative perspective of this book. It first introduces 
the comparative method. Then it compares the current interregional JRE systems 
in the US, the EU and China. It demonstrates that the current Chinese interre-
gional JRE system suffers from (1) no formal uniformity because an overarching 

30 After the UK and Mainland China established a formal diplomatic relationship, the UK has denied 
recognizing Taiwan as a country. Before Hong Kong reunited with Mainland China, it was part of the 
UK and also denied recognizing Taiwan as a country. For cases, see Chen Li Hung v Ting Lei Miao [2000] 
1 HKC 461, [2000] 1 HKLR 252 (Bokhary PJ) (indicating Taiwan is ‘under the de jure sovereignty of the 
PRC but is presently under the de facto albeit unlawful control of a usurper government’).

31 ibid.
32 ibid.
33 The Treaty on European Union was signed in Maastricht on 7 February 1992 and entered into force 

on 1 November 1993. Art 2 provides that, ‘This Treaty marks a new stage in the process of creating an ever 
closer union among the peoples of Europe’. For the significance of this Treaty, see: www.historiasiglo20.
org/europe/maastricht.htm.

34 The Treaty for Judicial Assistance in Civil and Commercial Affairs on 4 May 1987 between 
Mainland China and France: www.people.com.cn/zixun/flfgk/item/dwjjf/falv/10/10-4.htm. 
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multilateral JRE scheme is absent and (2) insufficient substantive law so it is 
harder to enforce sister-region judgments in China than in the US and the EU.

i. Introduction to the Method: Comparative Studies

This book is a comparative study of interregional JRE systems in China, the US 
and the EU. It aims to draw useful lessons from the US and the EU to help design 
an effective and efficient Multilateral JRE Arrangement among three Chinese 
regions. Admittedly, in many aspects interregional legal conflicts in China are dif-
ferent from those between US sister states and between EU Member States.35 
However, these differences cannot deny the value of a comparative study for three 
reasons. 

First, interregional JRE systems in the US and the EU are more effective and effi-
cient than the current system in China.36 Many scholars have devoted themselves to 
researching how to improve the Chinese interregional JRE system by reference to 
those in the US and EU.37 However, those researches are insufficient38 and this book 
will help fill this gap. Undeniably, China, the US and the EU have different legal, 
economic and political systems, which may play a role in shaping their JRE laws.39 
Thus, when I transplant the US and EU JRE laws to China, I need to carefully assess 
how these differences may affect the feasibility of such transplant. 

Second, conflicts between socialist law and capitalist law in civil and commer-
cial cases have greatly decreased between Mainland China and its sister regions. In 
civil and commercial cases, socialist law refers to laws of planned economy, as 
opposed to capitalist law that implies laws of market economy. Since Mainland 
China acceded to the World Trade Organization (WTO) in 2001, in terms of civil 
and commercial law, it is in an ongoing process of reforming its laws to comply 
with WTO standards.40 Therefore, the conflicts between socialist law and capital-
ist law have significantly decreased in civil and commercial cases.41 Moreover, a 

35 eg, the four distinctive characteristics of Chinese interregional legal conflicts, see DP Han, ‘Lun 
Wo Guo De Qu Ji Fa Lv Chong Tu Wen Ti – Wo Guo Guo Ji Shi Fa Yan Jiu Zhong De Yi Ge Xin Ke Ti’ 
[‘An Analysis of Chinese Interregional Legal Conflicts: A New Subject in Chinese Interregional Conflict 
of Laws’] (1998) 6 Zhong Guo Fa Xue [China Legal Science] 3, 5.

36 See section C. 
37 See discussions of comparative scholarship in ch 2.
38 ibid.
39 See S Mancuso, ‘Legal Transplants and Economic Development: Civil Law vs Common Law?’ in  

J Oliveira and P Cardinal (eds), One Country, Two Systems, Three Legal Orders. Perspectives of Evolution. 
Essays On Marcau’s Autonomy after the Resumption of Sovereignty By China (Berlin, Springer-Verlag, 
2009) 75, 87.

40 For Mainland China’s efforts in revising laws of planned economy in order to fulfil its obligations 
under the WTO, see ch 4, section A i. 

41 See YP Xiao, ‘The Conflict of Laws between Mainland China and the Hong Kong Special 
Administrative Region: The Choice of Coordination Models’ (2003) 4 Yearbook of Private International 
Law 163, 198. See also HS Gao, ‘Taming the Dragon: China’s Experience in the WTO Dispute Settlement 
System’ SSRN elibrary 369: papers.ssrn.com/sol3/papers.cfm?abstract_id=1095803 (indicating China 
is halfway between a planned economy and a market economy). For detailed discussion, see ch 4, sec-
tion A i.
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survey of the use of the public policy exception in Chinese interregional conflicts 
demonstrates that conflicts between socialist law and capitalist law have become 
less of an issue in civil and commercial cases in China.42 Therefore, in many 
aspects China can learn from the US and the EU to enhance its interregional JRE 
system in civil and commercial cases, although their laws are not designed to 
address the conflicts between socialist law and capitalist law.43 

Third, China can draw insights from EU JRE laws on how to solve conflicts 
between civil law and common law. The EU is constituted by both civil and com-
mon law countries.44 The EU experience of coordinating the different JRE systems 
in these two types of countries will have special implications for China, because 
the civil law tradition – especially that originating from Germany – has strongly 
influenced Mainland China and Macao, and the English common law tradition 
has shaped Hong Kong’s legal system.45 Therefore, China may draw useful lessons 
from US and EU JRE laws in coordinating its multi-legal systems. 

As a conclusion, many thorny interregional JRE problems that China faces may 
have already been solved by the US and EU; therefore, the rich jurisprudence in 
the US and EU can provide insights for China to help establish a multilateral JRE 
regime. 

The comparability among China, the US and EU provides a foundation for this 
comparative study; however, their differences and the consequential challenges to 
this study should also be evaluated. The differences of the three systems (China, 
the US and EU) and the challenges to the JRE mainly exist in the following two 
aspects. The solutions to limit the challenges are also discussed as follows. 

First, the constitutional regime among three Chinese regions is different from 
that of the US and EU. The US is a federal system. China is a unitary state,46 but 
the autonomy among Mainland China, Hong Kong and Macao is arguably greater 
than sister states in the US. The EU is not a state, but (at least traditionally) an 
economic region. The Constitution of the US and the Brussels Convention of the 
EU focus more on uniformity or at least moving to uniformity;47 in contrast, the 
basic polices of Mainland China regarding Hong Kong and Macao in the first 50 
years of their reunification are separation and autonomy.48 This is because both 

42 For details, see ch 4, section A ii.
43 For details, see ch 4.
44 For the crash between English common law and the European continental civil law, see J Harris, 

‘Understanding the English Response to the Europeanisation of Private International Law’ (2008) 4 
Journal of Private International Law 347, 394–95.

45 See Mancuso, above n 39 at 87.
46 Preamble of the Mainland Constitution. 
47 For the US Constitution, see the discussion of ‘Free Circulation of Judgments in the US’ below. 

For the Brussels Convention, see the discussion of ‘Free Circulation of Judgments in the EU’ below.
48 Y Ghai, ‘The Intersection of Chinese Law and the Common Law in the Special Administrative 

Region of Hong Kong: Question of Technique or Politics?’ (2007) 37(2) Hong Kong Law Journal 363, 
367, 371. O Jones, ‘Customary Non-Refoulement of Refugees and Automatic Incorporation into the 
Common Law: A Hong Kong Perspective’ (2009) 58 International and Comparative Law Quarterly 443, 
443 (indicating ‘the key ingredients of the Hong Kong “miracle” – free enterprise, small and open gov-
ernment and a robust legal system – were guaranteed beyond 1997 by Hong Kong’s Basic Law’).
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the Sino–British Joint Declaration on the Question of Hong Kong and the Sino–
Portuguese Joint Declaration on the Question of Macao create international obli-
gations for Mainland China to allow Hong Kong and Macao to maintain their 
own independent legislative, judicial and administrative systems.49 Moreover, the 
US has a Constitution applicable to all sister states in its federal system; the EU has 
no constitution but a convention performing the same role that binds all European 
Member States. China does not have an overarching constitution covering 
Mainland China, Hong Kong and Macao. Hong Kong Basic Law and Macao Basic 
Law are enacted by the National People’s Congress in Beijing, and are only appli-
cable in the two regions, respectively. In other words, the Mainland Constitution 
is not applicable in Hong Kong and Macao.50 The Chinese quasi-constitutional 
system is founded by the policy of ‘One Country, Two Systems’ and the two joint 
declarations; it is also embodied by Article 31 of the Mainland Constitution,51 
Hong Kong Basic Law and Macao Basic Law.52 Therefore, because this quasi- 
constitutional regime respects Hong Kong and Macao’s autonomy, realizing free 
circulation of judgments in China will probably be more difficult than in the US 
and EU. In this context, a proposed Multilateral JRE Arrangement plus separate 
regional legislation is the best approach to realizing free circulation of judgment 
among Chinese regions.53 

Second, the different level of mutual trust among member regions in China, 
the US and EU creates challenges to this comparative research. The level of mutual 
trust in the US and EU is much higher than that in China. Although English 
scholars also argue that mutual trust between the UK and European Continent is 
low, this is mainly due to the clash between English common law and European 
continental civil law.54 However, weak mutual trust among Chinese member 
regions mainly comes from three factors. First is the socialism/capitalism distinc-
tion. Chapter four of the book will demonstrate this distinction, although it exists, 
is of diminishing importance in civil and commercial fields and for JRE. Second is 
the conflict between common law Hong Kong and civil law Mainland China and 
Macao. For this factor, the EU experience in coordinating common law and civil 
law systems can provide valuable lessons for China. Chapters four and five pro-
vide many examples in this regard. Third, both in the US and EU regions are of 
roughly similar size. By contrast, in China, one region (Mainland China) is far 
bigger than the rest. This also creates weak mutual trust among Chinese regions. 

49 The Joint Declaration of the Government of the United Kingdom of Great Britain and Northern 
Ireland and the Government of the People’s Republic of China on the Question of Hong Kong was 
concluded in December 1984; Joint Declaration of the Government of the People’s Republic of China 
and the Government of the Republic of Portugal on the question of Macao in March 1987.

50 Both Hong Kong Basic Law and Macao Basic Law have an ‘Annex III’, which lists few fundamental 
laws of Mainland China that shall be applicable in Hong Kong and Macao. 

51 Art 31 of the Mainland Constitution provides that ‘[t]he state may establish special administrative 
regions when necessary. The systems to be instituted in special administrative regions shall be pre-
scribed by law enacted by the National People’s Congress in the light of specific conditions’.

52 For more information, see below the discussion of Current JRE System in China of ch 3.
53 For more information, see below the discussion of ch 6 .
54 Harris, above n 44 at 394–95.
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However, the quasi-constitutional system, constituted by the policy of ‘One 
Country, Two Systems’, and the three regional constitutions can assure Hong 
Kong and Macao of autonomy, regardless of their geographic sizes. 

In 2011, FG Hemisphere Associates v Democratic Republic of Congo55 spurred huge 
controversies upon Hong Kong’s judicial independence. In the Congo case, the 
Court of Final Appeal of Hong Kong sought interpretation about the doctrine of 
state immunity from the Standing Committee of the National People’s Congress in 
accordance with paragraph 3, Article 158 of the Hong Kong Basic Law. Mainland 
China welcomes this reference and believes it is significant for comprehensively 
implementing ‘One Country, Two Systems’ and the Basic Law. Critics compare the 
Congo case with another landmark case decided in 1999, Ng Ka Ling v Director of 
Immigration56 where the Court of Final Appeal held no need to seek the Standing 
Committee’s opinion regarding the right of adobe under the Basic Law;57 therefore, 
they worry that Hong Kong is beginning to lose its judicial independence.58 They 
also point out that in both Hong Kong and Macao there is an increasingly visible 
trend of ‘one country’ dominating over ‘two systems’.59 However, supporters argue 
that, by distinguishing the power of final interpretation and the power of final adju-
dication, the two Basic Laws can ensure judgments of courts in special administra-
tive regions are respected, even if their interpretations on occasion give way.60 
Nevertheless, the reference initiative, regardless of being criticized or supported, 
demonstrates continuous, although slow, coordination in legislative interpretation 
or adjudication and trust building between Mainland China and its special admin-
istrative regions. This will bring positive impacts upon interregional cooperation of 
JRE. 

55 FG Hemisphere Associates LLC v Democratic Republic of Congo (2008), [2009] 1 HKLRD 410 
(Court of First Instance) [Congo (CFI)], rev’d [2010] 2 HKLRD 66, [2010] HKEC 194 [Congo (CA 
decision)], leave to appeal to CFA granted [2010] 2 HKLRD 1148, [2010] HKEC 670 [Congo (CA leave 
to appeal)], provisionally affd and interpretation of the Standing Committee of the National People’s 
Congress requested by the Court of Final Appeal [2011] HKEC 747 [Congo (CFA provisional  
decision)], finally affd [2011] HKEC 1213 (CFA) [Congo (CFA final decision)] (following the inter-
pretation of the Hong Kong Basic Law given by the Standing Committee, which is reproduced in Annex 
2 of Congo (CFA final decision)).

56 Ng Ka Ling v Director of Immigration, 2 HKCFAR 4 [1999] 1 HKLRD 315; Ng Ka Ling v Director of 
Immigration (No 2) [1999] 1 HKLRD 577.

57 Under political pressure, less than a month after the judgment, the Court of Final Appeal issued a 
functus officio order to clarify that its judgment ‘did not question the authority of the Standing 
Committee to make an interpretation under art 158 which would have to be followed by the courts of 
[Hong Kong]’. Ng Ka Ling v Director of Immigration (No 2) [1999] 1 HKLRD 577, 578.

58 BYT Tai, ‘The Constitutional Game of Article 158(3) of the Basic Law’ (2011) 41 Hong Kong Law 
Journal 61, 65 indicating ‘[t]he reference procedure is indeed a nightmare to the C[ourt] of F[inal] 
A[ppeal]’. ETM Cheung, ‘Undermining Our Judicial Independence and Autonomy’ (2011) 41 Hong 
Kong Law Journal 95, 95. 

59 For Hong Kong, see D Chang, ‘The Imperatives of One Country, Two Systems: One Country before 
Two  Systems?’ (2007) 37 Hong Kong Law Journal 351, 351. For Macao, see I Castellucci, ‘Legal Hybridity 
in Hong Kong and Macau’ (2012) 57(4) McGill Law Journal 665, 697.

60 Anthony Mason AC KBE, ‘The Rule of Law in the Shadow of the Giant: The Hong Kong Experience’ 
(2011) 33 Sydney Law Review 623, 623; O Jones, ‘Let the Mainland Speak: A Positivist Take on the 
Congo Case’ (2011) 41 Hong Kong Law Journal 177, 177. 
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ii. Free Circulation of Judgments in the US

Free circulation of judgments among the US sister states is based on the Full Faith 
and Credit Clause61 and the Full Faith and Credit Statute.62 Free circulation of 
judgments is desirable for US sister states because it helps enhance interstate 
administration of justice and political unification of originally independent colo-
nies. It is feasible because, as a constitutional requirement, the Full Faith and Credit 
Clause creates an overarching JRE scheme binding for every American state. 

1. Historical Backgrounds

The historical background of drafting the Full Faith and Credit Clause is related to 
the demand of interstate coordination in the administration of justice.63 Before the 
American Revolution, the courts of each colony regarded the judgments rendered 
in sister colonies as prima facie evidence so could review its substance in the JRE 
proceedings.64 Before 1776, Great Britain never enacted any law to require courts in 
its colonies to recognize and enforce judgments rendered in its territory or other 
colonies.65 Consequently, judgment debtors could easily escape from debts by sim-
ply moving to a neighbouring colony.66 From the middle of the seventeenth cen-
tury, a handful of colonies began to abandon the concept of independence from 
each other.67 Four colonies passed statutes favouring JRE.68 In 1778, the Articles of 
Confederation provided that ‘Full Faith and Credit shall be given in each of these 
States to the records, acts and judicial proceedings of the courts and magistrates of 
every other State’.69 When the Articles of Confederation was replaced by the 

61 US Constitution, art IV, s 1.
62 28 USCA, s 1738. Matsushita Elec Industrial Co v Epstein, 516 US 367, 373, 134 L Ed 2d 6, 116 S Ct 

873 (1996); Kremer v Chemical Constr Corp, 456 US 461, 485, 72 L Ed 2d 262, 102 S Ct 1883 (1982).
63 Magnolia Petroleum Co v Hunt, 320 US 430, 439 (1943) (indicating that the ‘clear purpose’ of the 

Full Faith and Credit Clause is to ‘establish throughout the federal system the salutary principle of the 
common law that a litigation once pursued to judgment shall be as conclusive of the rights of the par-
ties in every other court as in that where the judgment was rendered’). 

64 See Hilton v Guyot 159 US 180–81 (1895); Bissell v Briggs 9 Mass 462, 464, 465 (1813). See also 
Sumner, above n 19 at 226. 

65 Sumner, above n 19 at 227. 
66 ibid. For the example of Massachusetts, see WLM Reese and VA Johnson, ‘The Scope of Full Faith 

and Credit to Judgments’ (1949) 49 Columbia Law Review 153, 153–54.
67 Sumner, above n 19 at 227. See Hilton v Guyot 159 US 181 (1895). See also Note: ‘The History of 

the Adoption of Section I of Article IV of the United States Constitution and a Consideration of the 
Effect on Judgments of that Section and of Federal Legislation’ (1904) 4 Columbia Law Review 470, 
470–71.

68 Sumner, above n 19 at 227. Colonies that passed JRE statutes are Connecticut, Maryland, 
Massachusetts and South Carolina. Connecticut, Acts and Laws, Title Verdicts (1650); Acts of Assembly 
Passed in the Province of Maryland from 1692 to 1715; 1 Brevard, Digest of Public Statutory Law of 
South Carolina 316, title 74, sec. 6; and 14 Geo. 5 Acts and Resolves of the Province of Massachusetts 
Bay 323 (1774).

69 Articles of Confederation Art IV, last paragraph. For historical background, see McElmoyle v 
Cohen (13 Pet.) 325 (1839); Sumner, above n 19 at 229–30. RH Jackson, ‘Full Faith and Credit – the 
Lawyer’s Clause of the Constitution’ (1945) 45 Columbia Law Review 1, 3–7. Note, above n 67 at 471–72.
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Constitution, the Full Faith and Credit Clause was broadened by including ‘public 
acts’ and strengthened by authorizing the Congress to enact relevant laws.70 The Full 
Faith and Credit Clause and the federal statute established an interstate JRE system 
that assures the administration of justice.71 In Justice Jackson’s words,72 ‘[T]he full 
faith and credit clause is the foundation of any hope we may have for a truly national 
system of justice, based on the preservation but better integration of the local juris-
dictions we have’. 

Moreover, before the American Revolution, a requested colony usually imposed 
very stringent requirements in verifying judgments from a sister colony.73 For 
example, some courts required a judgment creditor to provide the original judg-
ment, and in cases where the original judgment was missing, to provide witnesses to 
testify that a copy of a judgment was authentic.74 Therefore, the JRE proceedings 
were ‘tedious, expensive, time-consuming, and at times impossible.’75 According to 
the authorization of the Full Faith and Credit Clause, Congress enacted federal stat-
utes76 and established an inexpensive and simplified method of proving sister-state 
judgments.77 In this sense, the Full Faith and Credit Clause was designed to ‘unify 
the systems of justice.’78

In addition, the Full Faith and Credit Clause also reflects the aspiration of unit-
ing independent and sovereign American colonies into a political union.79 When 
the delegates to the Constitutional Convention met, the new country was con-
fronted with the problem that no unity existed among the states.80 As one scholar 
described:

The states considered each other as foreign countries. Experience had shown that such 
an association of federated states as was created by the Articles of Confederation could 
not result in the establishment of a nation. Without unification, the progress of each 
state, as well as the development of the country, was handicapped.81

70 For the differences between the Full Faith and Credit Clause in the Articles of Confederation and 
the Constitution, see Note, above n 66 at 474. For the history of the Full Faith and Credit Clause in the 
Articles of Confederation, see Reese and Johnson, above n 66 at 153–55.

71 Sumner, above n 19 at 243; Jackson, above n 69 at 2. 
72 Jackson, above n 69 at 34.
73 Sumner, above n 19 at 245. 
74 ibid.
75 ibid.
76 Act of 26 May 1790, 1 Stat 122 (the law declared that ‘records and judicial proceedings authentic-

ated as aforesaid, shall have such faith and credit given to them in every court within the US, as they 
have by law or usage in the courts of the state from whence the said records are or shall be taken’). Act 
of 27 March, 1804, 2 Stat 298 (supplementing the Act of 26 May 1790 and providing the authentication 
of records etc, not relating to a court).

77 Sumner, above n 19 at 245–46.
78 PD Carrington, ‘Collateral Estoppel and Foreign Judgment’ (1963) 24 Ohio State Law Journal 381, 

382–83; Sumner, above n 19 at 246. Gray J in Atherton v Atherton, 181 US 160 (1901) (indicating the 
Full Faith and Credit Clause ‘was intended to give the same conclusive effect to the judgments of all the 
states so as to promote certainty and uniformity in the rule among them’). 

79 SE Sachs, ‘Full Faith and Credit in the Early Congress’ (2009) 95 Virginia Law Review 1201, 1228.
80 DE Engdahl, ‘The Classic Rule of Faith and Credit’ (2009) 118 Yale Law Journal 1584, 1586, 1610.
81 Sumner, above n 19 at 241. 
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The framers of the Constitution clearly realized that each state needed to forego 
some degree of sovereignty for the benefit of establishing a unified country.82 The 
Full Faith and Credit Clause was desirable because it was one of the clauses 
incorpor ated into the Constitution to achieve this goal.83 The Clause accorded the 
citizens of different states equal privileges throughout a unified country.84 As a 
result, it ‘basically altered the status of the States as independent sovereigns’.85

2. The Full Faith and Credit JRE System

A basic feature of the American interstate JRE system is that states need to obey 
the Full Faith and Credit Clause and the Full Faith and Credit Statute for inter-
state recognition and enforcement of judgments.86Article IV, section 1 of the fed-
eral Constitution provides that ‘Full faith and credit shall be given in each state to 
the public acts, records and judicial proceedings of every other state. The Congress 
may, by general laws, prescribe the manner in which such acts, records and pro-
ceedings shall be proved, and the effect thereof.’87 The Supreme Court of the US 
interpreted this clause as having three distinct objects:

1.  To declare that full faith and credit shall be given in each state to the records etc. in 
every other state. 2. The manner of authenticating such records, etc.; and, 3. Their 
effect when so authenticated. The first is declared and established by the constitution 
itself, and was to receive no aid, nor was it susceptible of any qualification by the 
legislature of the United States. The second and third objects of the section were 
expressly referred to the legislature of the union to be carried into effect in such man-

ner as to that body might seem right.88

The Judiciary Act of 1790 expanded the Full Faith and Credit Clause to: 

Such Acts, records and judicial proceedings or copies thereof, so authenticated, shall 
have the same full faith and credit in every court . . . as they have by law or usage in the 
courts of such State . . . from which they are taken.89 

82 ibid, at 242. 
83 ibid.
84 ibid. 
85 Estin v Estin, 334 US 541, 546, 92 L Ed 1561, 68 S Ct 1213 (1948); Sherrer v Sherrer, 334 US 343, 

355, 92 L Ed 1429, 68 S Ct 1087 (1948) (‘The Full Faith and Credit Clause is one of the provisions 
incorporated into the Constitution by its framers for the purpose of transforming an aggregation of 
independent, sovereign States into a nation’). See Jackson, above n 69 at 18.

86 LL McDougal et al, Conflict of Laws: American, Comparative, International: Case and Constitution 
and Materials 4th edn (LexisNexis, 2004) 631; AT von Mehren, Adjudicatory Authority in Private 
International Law: A Comparative Study (Leiden, Martinus Nijhoff Publishers, 2007) 79; SC Symeonides 
et al, Conflict of Laws: American, Comparative, International: Cases Materials 2nd edn (St Paul, MN, 
Thomason West, 2003) 710. The Full Faith and Credit Clause in the Constitution and the relevant 
statute also apply to public acts and records of the states.

87 US Constitution, art IV, s 1. 
88 Washington J in Green v Sarmiento 3 Wash. (CC) 17, 21 (1811).
89 28 USCA, s 1738 (1964) (originally enacted in 1790). For the Full Faith and Credit Clause in fam-

ily cases, see Parental Kidnapping Prevention Act 1980, 28 USCA, s 1738A; Full Faith and Credit for 
Child Support Orders Act 1994, 28 USCA, s 1738B; and the Defense of Marriage Act, 28 USCA, s 1738C. 
For explanation of the Full Faith and Credit Clause, see Scoles, above n 5 at 1279–82.
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Notably, the Full Faith and Credit Clause not only covers sister-state judicial pro-
ceedings, but also includes sister-state statutes,90 common law and public records. 
Judicial proceedings are the focus of this book. 

The Full Faith and Credit Clause and its implementing statute generally require 
every requested state to give sister-state judgments at least the res judicata effect 
that the judgment would be accorded in the rendering state.91 Full faith and credit 
to sister-state judgments is also demonstrated in the Second Conflicts Restatement:

[T]he local law of the State where the judgment was rendered determines, subject to 
constitutional limitations, whether, and to what extent the judgment is conclusive as to 
the issues involved in a later suit between the parties or their privies, upon a different 
claim or cause of action.92

The Full Faith and Credit Clause, taken alone, does not provide a systematic 
interstate JRE scheme.93 Moreover, Congress has never exercised its power to enact 
a law to fill this gap. Therefore, the National Conference of Commissioners on 
Uniform State Law introduced the Uniform Enforcement of Foreign Judgments 
Act in 1948. Its 1964 revision establishes a speedy and economical JRE mechanism 
between sister-state courts, which is substantially similar to the JRE mechanism 
provided by Congress in 1948 for the inter-district enforcement of federal district 
court judgments.94 Under the Act, if a sister-state judgment complies with the fil-
ing and notice requirements of a requested state, this state should enforce it in the 
same manner as its own judgment.95 

If a judgment is final,96 valid97 and on the merits,98 it is entitled to Full Faith and 
Credit JRE in all sister states. No review of merits is allowed.99 Lack of jurisdiction,100 

90 See Bradford Electric Light Co v Clapper, 286 US 145, 155 (1932).
91 See Hampton v McConnel, 3 Wheat 234, 235, 4 L Ed 378 (1818); Mills v Duryee, 7 Cranch 481, 484, 

3 L Ed 411 (1913); Riley v New York Trust Co, 315 US 343, 353 (1942). The Full Faith and Credit Clause 
also requires federal courts to recognize and enforce state court judgments and vice versa, which is not 
a focus of this study. See 28 USCA, s 1738.

92 Restatement (Second) of Conflicts, s 95, comment g (1971). 
93 McElmoyle v Cohen, 38 US (13 Pet) 312, 325, 10 L Ed 177 (1839). 
94 The National Conference of Commissioners on Uniform State Law, the Revised Uniform 

Enforcement of Foreign Judgments Act, 13 ULA. 155 (1964 revision of the original 1948 Act). 
95 ss 2 and 3 of the Revised Uniform Enforcement of Foreign Judgments Act. 
96 A judgment subject to appeal or against which an appeal has been perfected is regarded as a final 

judgment. Bank of North America v Wheeler 28 Conn 433 (Conn Sup Ct 1859); Faber v Hovey 117 Mass 
107 (1875). cf Re Forslund 123 Vt 341, 189 A2d 537, 2 ALR3d 1379 (1963) (the Vermont Court held that 
a California custody order was not final so not entitled to full faith and credit recognition because an 
appeal against it has not been finished in California). For details, see ch 4, section B ii.

97 See United States v United States Fidelity & Guaranty Co et al, 309 US 506 (1940). 
98 See Restatement (Second) of Conflicts, s 93 (1971). 
99 Fauntleroy v Lum, 210 US 230 (1908). Restatement (Second) of Conflicts, s 106 (1971).

100 Restatement (Second) of Conflicts, s 97 (1971). Estin v Estin, 334 US 541, 547–49 (1948) (in this 
case, a New York court awarded a permanent alimony to a wife. Later the husband moved to and resided 
in Nevada. He ceased paying the alimony after getting a divorce decree in a Nevada court by the con-
structive service upon the wife. The wife filed suit for alimony arrears. The husband argued that the 
Nevada decree should be recognized in New York. The Supreme Court held that Nevada could not 
adjudicate the rights of the wife under the New York judgment when she was not personally served and 
did not appeal in the divorce proceeding. Therefore, the Court divided the effects of the Nevada decree 
to accommodate the interests of both Nevada and New York: the full faith and credit recognition was 
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undue process,101 and fraud102 are widely accepted defences in Full Faith and 
Credit interstate JRE. Notably, these defences are limited by the principle of res 
judicata: if the judgment debtor has alleged and fully litigated these defences in 
the judgment-rendering court, the requested court is precluded from reviewing 
the same defences again. Moreover, the public policy exception can never consti-
tute a defence to interstate Full Faith and Credit JRE.103 The Full Faith and Credit 
Clause permits a requested state to determine how to enforce sister-state  
judgments.104 As a conclusion, the Full Faith and Credit Clause and consequent 
legislation create an effective and efficient JRE system among US sister states. 

iii. Free Circulation of Judgments in the EU

Free circulation of judgments among the EU Member States is created by the 
Brussels Convention and the Brussels I Regulation. The Brussels regime provides 
an overarching JRE scheme and substantive laws for EU members. This regime is 
deemed necessary because the EU framers believed that free circulation of judg-
ments could enhance market integration and legal certainty in the EU. 

1. Historical Background

Before the adoption of the Brussels Convention, the domestic JRE laws in 
European states were restrictive in JRE and states adopted bilateral treaties to 
solve JRE difficulties. For example, the Netherlands would deny JRE in the absence 
of a JRE treaty.105 Both France and Luxembourg permitted ‘révision au fond’ in 

given to the part of the Nevada decree that affecting marital status but not to the part of alimony). Bell 
v Bell, 181 US 175 (1901); Chicago Life Ins Co v Cherry, 244 US 25, 29 (1917); Hansberry v Lee, 311 US 
32, 40–41 (1940). See Nevada v Hall, 440 US 410, 421 (1979); Underwriters National Assurance Co v 
North Carolina Life & Accident & Health Insurance Guaranty Assn et al, 455 US 691 (1982). For details, 
see ch 5, section C i. 

101 Russell v Perry, 14 NH 152, 155 (1843). Undue process generally refers to when the defendant does 
not get reasonable notice and opportunity to be heard. See Conopco, Inc v Roll Int’l, 231 F 3d 82 (2d Cir 
2000) (F1’s mistake in not allowing amendment of pleadings does not violate due process, so its judg-
ment is entitled to full faith and credit recognition in F2). For details, see ch 5, section C ii. 

102 For leading cases regarding fraud in the US JRE law, see United States v Throckmorton, 98 US 61 
(1878) and Allegheny Corporation v Kirby, 218 F Supp 164 (SDNY 1963). For details, see ch 5, section 
C iv.

103 See Baker v GM, 522 US 222, 233 (1998); Estin v Estin, 334 US 541, 546 (1948); Magnolia Petroleum 
Co v Hunt, 320 US 430, 438, 88 L Ed 149, 64 S Ct 208 (1943) (the Supreme Court is ‘aware of [no] 
considerations of local policy or law which could rightly be deemed to impair the force and effect which 
the Full Faith and Credit Clause and the Act of Congress require to be given to [a money] judgment 
outside the state of its rendition’). However, a forum can determine the applicable law by the consid-
eration of public policy. See Nevada v Hall, 440 US 410, 421–24, 59 L Ed 2d 416, 99 S Ct 1182 (1979). 

104 Baker v GM, 522 US 222, 235 (1998) (the Full Faith and Credit Clause does not require that a 
requested state must adopt the practices of the judgment-rendering state ‘regarding the time, manner, 
and mechanisms for enforcing judgments’). McElmoyle ex rel Bailey v Cohen (13 Pet) 312, 325 (1839). 
Restatement (Second) of Conflicts, s 99 (1971) (indicating ‘[t]he local law of the forum determines the 
methods by which a judgment of another state is enforced’).

105 See Dutch Code of Civil Procedure, art 431(1) (1838, amended 1946).
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some circumstances.106 Germany required reciprocity as a condition for JRE.107 
Belgian courts were allowed to re-examine foreign judgments.108 Italy denied 
judgments by default had conclusive effects.109 Various bilateral treaties existed 
between all these states except Luxembourg.110

Against this background, the framers of the EU were concerned that business 
confidence would be harmed and economic integration would be discouraged if a 
uniform JRE interregional system was absent.111 Therefore, the development of 
the EU interregional JRE mechanism is designed to run parallel with European 
economic integration.112 The significance of JRE to trade is best described by an 
invitation note sent by the European Economic Community’s Commission to the 
Community’s six Member States on 22 October 1959 to invite them to negotiate 
the Brussels Convention. In this note, the Commission stated that:

The economic lift of the Community may be subject to disturbances and difficulties 
unless it is possible, where necessary by judicial means, to ensure the recognition and 
enforcement of the various rights arising from the existence of a multiplicity of legal 
relationships. As jurisdiction in both civil and commercial matters is derived from the 
sovereignty of Member States, and since the effect of judicial acts is confined to each 
territory, legal protection and, hence, legal certainty in the common market are essen-
tially dependent on the adoption by the Member States of a satisfactory solution to the 
problem of recognition and enforcement of judgments.113 

Because legal and economic integration often comes together, Article 63 of the 
Brussels Convention provided that any state becoming a member of the EC should 

106 ‘Révision au foud’ implies that requested courts re-examine the merits of a foreign judgment, eg, 
Holker v Parker, decision of 19 April 1819, Cass civ, 1819 S Jur I 288. But French courts abandoned 
‘révision au foud’ after Munzer v Jacoby-Munzer, Cour de Cass, Ch Civ (1st Sect) 7 January 1964. For 
comments, see KH Nadelmann, ‘French Courts Recognize Foreign Money-Judgments: One Down and 
More to Go’ (1964) 13 American Journal of Comparative Law 72 and FK Juenger, ‘The Recognition of 
Money Judgments in Civil and Commercial Matters’ (1988) 36 American Journal of Comparative Law 
1, 7. For Luxembourg law, see Pellus v Detilloux, Cour Supérieure, 20 April 1964, 19 Pasicrisie 
Luxembourgeoise 371. 

107 German Code of Civil Procedure (Zivilprozessordnung [ZPO]) (1877), s 328(1); W Wurmnest, 
‘Recognition and Enforcement of US Money Judgments in Germany’ (2005) 23 Berkeley Journal of 
International Law 175, 186–87.

108 See Law on Jurisdiction of 25 March 1876, art 10, [1876] Pasinomie (Belgium) 121, 129; Projet 
de loi contenant le Code judiciaire, art 570, Belgian Senate Document no 60, 1963/64 Sess.

109 See Italian Code of Civil Procedure (Codice Di Procedura Civile) (1942), art 798.
110 KH Nadelmann, ‘Jurisdictionally Improper FORA in Treaties on Recognition of Judgments: The 

Common Market Draft’ (1967) 67 Columbia Law Review 995, 997.
111 J Fitzpatrick, ‘The Lugano Convention and Western European Integration: A Comparative 

Analysis of Jurisdiction and Judgments in Europe and the US’ (1993) 8 Connecticut Journal of 
International Law 695, 699. See the Preamble to the Brussels Convention and the Jenard Report on the 
Brussels Convention: P Jenard, Report on the Convention on jurisdiction and the enforcement of judg-
ments in civil and commercial matters, signed at Brussels, 27 September 1968 (‘Jenard Report’) [1979] 
OJ C59/1. See also PM North and JJ Fawcett, Cheshire and North Private International Law (London, 
Butterworths, 1987) 282.

112 Fitzpatrick, above n 111 at 695–96. See RC Reuland, ‘The Recognition of Judgments in the European 
Community: The Twenty-fifth Anniversary of the Brussels Convention’ (1993) 14 Michigan Journal of 
International Law 559, 572–73.

113 von Mehren, above n 86 at 70; P Rogerson, ‘Scope’ in U Magnus and P Mankowski (eds), Brussels 
I Regulation (Munich, Sellier, 2007) 47.
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accept the Brussels Convention.114 The Preamble of the Brussels I Regulation also 
emphasized the significance of free circulation of judgments for economic integra-
tion. It states that in order to progressively establish an area of freedom, security and 
justice, ensure the free movement of persons and maintain the sound operation of 
the internal market, the measures relating to JRE are necessary.115 

Besides facilitating economic integration, the Brussels Convention and the 
Brussels I Regulation also aim to ensure legal certainty regarding jurisdiction and 
JRE.116 They provide highly foreseeable rules and efficient procedures to achieve 
this goal.117

2. The Brussels I Regulation

The Brussels Convention and the Brussels I Regulation realize free circulation of 
judgments among EU members.118 Different from the Brussels Convention, the 
Brussels I Regulation is directly applicable to EU members.119 The Regulation was 
enacted by the European Commission after it gained competence to enact regula-
tions in the field of police and administration of justice according to the Treaty of 
Amsterdam.120 However, regarding texts and substances, the differences between 
the Convention and Regulation are modest.121 

The Brussels Convention is considered to be one of the most successful treaties 
ever concluded in private international law and one of the most successful pieces of 
EU legislation.122 The most recent study shows that the Brussels I Regulation is per-
forming well in practice.123 The feasibility of the Brussels Convention and Regulation 
comes from four factors. First, the Convention and Regulation are double conven-
tions.124 This was promoted by the insight that the ‘fair and reasonable jurisdiction’ 

114 Art 63 of the Brussels Convention.
115 Preamble (1) of the Brussels I Regulation. 
116 U Magnus, ‘Introduction’ in U Magnus and P Mankowski (eds), Brussels I Regulation (Munich, 

Sellier, 2007) 8–9.
117 ibid. 
118 von Mehren, above n 86 at 69; B Hess, T Pfeiffer and P Schlosser, The Brussels I-Regulation (EC) 

No 44/200: Application and Enforcement in the EU (München, Verlag CH Beck, 2008) 17. Another sig-
nificant regulation the EU adopted is the Regulation on the Creation of a European Enforcement Order 
for Uncontested Claims in 2004: Council Regulation (EC) No 805/2004 of 21 April 2004 ([2004] OJ 
L143/15). It came into existence on 21 October 2005; but this Regulation is distinct from the Brussels 
Regulations because the former gives a judgment debtor no recourse in the state of enforcement but 
the latter still retain a minimum of judicial control for the courts in the enforcement state.

119 Art 249, EC Treaty. For comments, see GA Bermann and RJ Goebel, Cases and Materials on 
European Union Law 2nd edn (St Paul, MN, West Group, 2002) 78–79.

120 The intergovernmental cooperation in matters of police and administration of justice was origi-
nally the third pillar. However, the Treaty of Amsterdam integrated it into the Treaty and made it a 
Community policy (first pillar). Magnus, above n 116 at 15–16; Art 61, Treaty of Amsterdam.

121 Magnus, above n 116 at 9.
122 von Mehren, above n 86 at 69; Hess et al, above n 118 at 1, 17. See the assessment of Goode, 

Kronke, McKendrick and Wool: ‘the most successful instrument on international civil procedure of all 
times’: R Goode, H Kronke, E McKendrick and J Wool, Transnational Commercial Law (Oxford, Oxford 
University Press, 2007) 793. 

123 Hess et al, above n 118 at 1.
124 A double convention refers to a convention regulating direct jurisdiction and JRE. For details, see 

ch 5 below.
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of the judgment-rendering court is the precondition for JRE.125 Second, JRE can be 
denied only for explicitly specified grounds under the Convention and the 
Regulation, so the outcome of JRE is ‘highly predictable.’126 Third, the European 
Court of Justice (hereinafter ‘ECJ’) was authorized to interpret the Brussels 
Convention and Brussels I Regulation.127 It has endeavoured to promote a more 
intensive integration between the Member States by accepting preliminary refer-
ences from national courts.128 In many cases, it interpreted terms and phrases in the 
Convention and Regulation by adopting an autonomous Community definition 
instead of one favoured by a particular Member State.129 Therefore, the ECJ is essen-
tial for the successful operation of the Brussels Convention and the Regulation.130 
Fourth, the accompanying report by Jenard131 serves as a useful instrument to 
understand the Brussels Convention and is still a good reference for the Brussels I 
Regulation.132

The Brussels I Regulation applies in civil and commercial cases whatever the 
nature of the court or tribunal.133 It regulates both jurisdiction and JRE. Establishing 
uniform jurisdictional rules aims to facilitate JRE ‘by removing personal jurisdic-
tion as a litigable issue’ in the JRE proceedings.134 In terms of jurisdiction rules, the 
Brussels I Regulation confers general jurisdiction on the courts of a Member State 
where a defendant is domiciled regardless of the defendant’s nationality.135 It also 
provides specific jurisdiction rules where a court in a Member State can exercise 
jurisdiction over a non-domiciliary defendant in cases such as contract.136 Article 22 
of the Brussels I Regulation provides for exclusive jurisdiction for certain circum-
stances such as real property and Article 23 allows parties to derogate from the 
Regulation by a choice of court agreement. 

As for JRE, the Brussels I Regulation presumes that any judgment rendered by 
a court of a Member State must be recognized by courts of another state regard-
less of the defendant’s domicile.137 The Regulation is not limited to judgments 
that ‘definitively terminate a dispute in whole or in part’.138 Therefore, a judgment 

125 Magnus, above n 116 at 14. 
126 ibid.
127 Protocol on the Interpretation by the Court of Justice of the Brussels Convention, 3 June 1971, 

[1975] OJ L204/ 28. Its official English version was published at [1978] OJ L304/ 50.
128 Bermann, above n119 at 352–53.
129 Reuland, above n 112 at 566.
130 AT von Mehren, ‘Jurisdictional Requirements: To What Extent Should the State of Origin’s 

Interpretation of Convention Rules Control for Recognition and Enforcement Purposes?’ in AF Lowenfeld 
and LJ Silberman (eds), The Hague Convention on Jurisdiction and Judgments (New York, Juris Publishing 
Inc, 2001) A-29, A-34.

131 Jenard Report, above n 111.
132 See Magnus, above n116 at 14. 
133 Art 1 of the Brussels I Regulation. 
134 Bermann, above n 119 at 1409.
135 Art 2(1) of the Brussels I Regulation. 
136 ss 2, 3, 4 and 5 of the Brussels I Regulation. 
137 Arts 1 and 32 of the Brussels I Regulation. 
138 P Wautelet, ‘Recognition and Enforcement. Section 1. Recognition’ in U Magnus and P Mankowski 

(eds), Brussels I Regulation (Munich, Sellier, 2007) 540; Jenard Report, above n 111 at 43.
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that is only provisionally enforceable can benefit from the Regulation.139 In other 
words, lack of finality is not a ground for refusing JRE.140 However, the requested 
court may stay the JRE proceedings when the judgment is challenged in the state 
of origin.141 Under no circumstance can a requested court review the substance of 
a sister-region judgment.142 Refusal of JRE must be based on the four explicit 
grounds under Articles 34 and 35.143 The four grounds are: (1) the effects of the 
recognition of a judgment are manifestly contrary to the public policy of the 
requested state;144 (2) the judgment-rendering proceeding violates due process;145 
(3) irreconcilable judgments exist;146 and (4) the judgment-rendering court does 
not have jurisdiction over the case.147 But the fourth ground is restricted to cases 
where a judgment-rendering court exercised jurisdiction against certain juris-
diction rules, such as those relating to insurance and consumer contracts148 as well 
as exclusive jurisdiction rules149 under the Brussels I Regulation. Therefore, a 
requested court should not deny JRE – even by invoking the public policy excep-
tion – when the judgment-rendering court exercised the exorbitant jurisdiction 
prohibited by Article 3 of the Brussels I Regulation.150 If none of the four grounds 
exists, the requested court shall recognize the sister-state judgment. Empirical 
studies have shown that the four grounds are generally appropriate.151 

Additionally, the Brussels I Regulation provides a uniform, autonomous and 
speedy exequatur procedure152 for the enforcement of a sister-region judgment.153 
The execution of foreign judgments is left to lex fori.154 It also simplifies formality 
requirements for JRE application documents.155 Over all, the Brussels I Regulation 
establishes a simple and rapid system for free circulation of judgment between EU 
Member States. 

139 Wautelet, above n 138, at 540.
140 Arts 37 and 46 of the Brussels I Regulation. 
141 ibid.
142 Art 35 of the Brussels I Regulation. 
143 They should be read in relation with Arts 61 and 71. Wautelet, above n 137 at 555. 
144 Art 34(1) of the Brussels I Regulation. For details, see ch 5, section C v.
145 Art 34(2) of the Brussels I Regulation. For details, see ch 5, section C ii.
146 Art 34(3) and (4) of the Brussels I Regulation. For details, see ch 5, section C iii.
147 Art 35 of the Brussels I Regulation. For details, see ch 5, section C i.
148 ss 3 and 4 of the Brussels I Regulation. 
149 Art 22 of the Brussels I Regulation. 
150 Case C-7/98 Dieter Krombach v André Bamberski [2000] ECR I-1935, para 34.
151 Hess et al, above n 118 at 138. 
152 Arts 38–52 of the Brussels I Regulation. 
153 Here, judgments include provisional – including protective – measures under Art 31 of the 

Brussels I Regulation. See Case 80/00 Italian Leather SpA v WECO Polstermöbel GmbH & Co [2002] 
ECR I-4995.

154 Art 40(1) of the Brussels I Regulation. Case C-267/97 Eric Coursier v Fortis Bank and Martine 
Coursier, née Bellami [1999] ECR I-2543, I-2571, para 28 (holding that ‘the Brussels Convention merely 
regulates the procedure for obtaining an order for the enforcement of foreign enforceable instruments 
and does not deal with execution itself ’). See also, Case 148/84 Deutsche Genossenschaftsbank v SA 
Brasserie du Pêcheur [1985] ECR 1981, 1992, para 18; confirmed by Case 145/86 Horst Ludwig Martin 
Hoffmann v Adelheid Krieg [1998] ECR 645, 665, para 27.

155 See Art 56 of the Brussels I Regulation.
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iv. Current Interregional JRE System in China

No similar uniform instrument exists between Mainland China, Hong Kong and 
Macao.156 Instead, the current Chinese interregional JRE system is constituted by 
both bilateral regimes in the form of interregional arrangements and unilateral 
regimes in the form of regional laws. Two such arrangements exist: the 
Arrangement between the Mainland and Macao on the Mutual Recognition and 
Enforcement of Civil and Commercial Judgments (hereinafter ‘Mainland–Macao 
Arrangement’),157 and the Arrangement on Reciprocal Recognition and 
Enforcement of Judgments in Civil and Commercial Matters by the Courts of the 
Mainland and of Hong Kong Pursuant to Choice of Court Agreements between 
Parties Concerned (hereinafter ‘Mainland–Hong Kong Arrangement’).158 They 
established the basic framework of interregional JRE laws in China. Judgments 
excluded by the two arrangements159 are recognised and enforced according to 
regional laws, such as the Mainland Civil Procedure Law (hereinafter ‘CPL’)160 
and its judicial interpretations,161 the Macao Civil Procedure Code162 and Hong 
Kong common law.163 The following figure demonstrates the current inter regional 
JRE system in China. 

156 For the constitutional situation among Mainland China, Hong Kong and Macao, see below sec-
tion D, ‘Constitutional Framework Overarching Mainland China, Hong Kong and Macao’.

157 The Mainland-Macao Arrangement was signed by Mainland China and Macao on 28 February 
2008 and came into force on 1 April 2008. For Mainland China, see Interpretation No 2 [2006] of the 
Supreme People’s Court adopted at the 1378th meeting of the Judicial Committee of the Supreme 
People’s Court on 13 February 2006. For Macao, see Announcement 12/2006 of the Executive Chief of 
Macao on 14 March 2006. 

158 The Mainland–Hong Kong Arrangement was signed by Mainland China and Hong Kong on 14 
July 2006. An English translation is available at: www.doj.govhk/eng/topical/mainlandlaw.htm. For 
Mainland implementation legislation, see Interpretation No 9 [2008] of the Supreme People’s Court on 
3 July 2008. For Hong Kong implementation legislation, see Mainland Judgments (Reciprocal 
Enforcement) Ordinance and its (Commencement) Notice, Ord No 9 of 2008, LS No 2 to Gazette No 
27/2008, LN 195 of 2008. Upon the unanimity of Mainland China and Hong Kong; this Arrangement 
came into force as of 1 August 2008. 

159 Such as non-monetary judgments or judgments for disputes in which parties failed to make a 
choice of court agreement. 

160 Min Shi Su Song Fa [Civil Procedure Law] (adopted at the Fourth Session of the Seventh National 
People’s Congress on 9 April 1991, effective 9 April 1991, amended 31 August 2012)’ translated at: www.
lawinfochina.com (PRC).

161 The most important judicial interpretation is the Opinions on Application of the Mainland CPL 
(promulgated by the Supreme People’s Court on 14 July 1992); translated at: www.lawinfochina.com. 
Its arts 318–20 are about judicial assistance.

162 Especially arts 1199–1205 of the Macao Civil Procedure Code.
163 Both statute and common law govern recognition and enforcement of foreign judgments in 

Hong Kong. The statute mainly refers to Foreign Judgments (Reciprocal Enforcement) Ordinance (Cap 
319) (hereinafter ‘FJREO’). But the FJREO was essentially an intra-Commonwealth scheme for recipro-
cal enforcement of judgments. So judgments rendered by courts in Mainland China and Macao are 
recognised and enforced in Hong Kong under common law. For details, see ch 3, section A ii.
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(Solid lines represent interregional laws and dotted lines represent regional laws)
Mainland–Hong Kong Arrangement ()
Mainland regional law ()
Mainland–Macao Arrangement ()
Hong Kong common law()

Macao Civil Procedure Code ()

Figure 2: Current Chinese Interregional JRE System

Between Mainland China and Hong Kong, judgments included by the 
Mainland–Hong Kong Arrangement () are recognised and enforced under this 
Arrangement. In theory, other judgments can be recognised and enforced under 
Mainland regional law () and Hong Kong common law (), but in practice JRE 
is impossible. Between Mainland China and Macao, judgments are recognised and 
enforced under the Mainland–Macao Arrangement (). Hong Kong recognises 
and enforces Macao judgments according to common law (). Macao recognises 
and enforces Hong Kong judgments according to the Macao Civil Procedure Code 
().

The major problems are those of no overarching multilateral JRE scheme and 
insufficient substantive laws.164 The most urgent issue is the JRE impasse for the 
majority of judgments between Mainland China and Hong Kong.165 Consequently, 
the current system increases the possibilities of re-litigation and risks of inconsist-
ent judgments.166 In many circumstances, it even leaves disputes between parties 
unresolved.167

1. No Overarching Multilateral JRE Scheme and Insufficient Substantive 
Laws

In Figure 2, every arrow represents a law that a region uses to recognize and 
enforce judgments from another region. The five laws are distinct and they have 
different scopes, requirements for JRE and grounds for refusing JRE.168 Suppose 
that a Mainland company sells certain products to a Hong Kong company. The 
sales contract includes a choice of court agreement favouring a Hong Kong court. 

164 For detailed discussion, see ch 3.
165 For the JRE impasse between Mainland China and Hong Kong, see ch 3, section A i.
166 eg, see ch 3.
167 ibid.
168 See ibid.
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Later disputes occur and the chosen court renders a judgment. The judgment 
debtor’s property in Hong Kong cannot fully satisfy the judgment but it has prop-
erties in other regions. Therefore, the judgment creditor has to apply for JRE in 
Mainland China and Macao. However, the requirements for JRE and grounds for 
denying JRE under  and  are very different. For example, under  the recog-
nition and enforcement of a judgment should be requested within two years since 
the judgment was rendered.169 As a contrast, does not impose a time limit, but it 
authorizes Macao courts to review the substance of judgments in certain circum-
stances.170 This example demonstrates that lack of an overarching multilateral JRE 
scheme inevitably requires judgment creditors to invest a tremendous amount of 
time and money enforcing judgments according to regional laws. Furthermore, 
some regional laws are influenced by local protectionism, such as review on the 
merits;171 therefore, JRE may be effectively impossible in some circumstances. 

2. JRE Impasse for Majority of Judgments between Mainland China and 
Hong Kong

For three reasons, the majority of judgments are unrecognizable and unenforce-
able between Mainland China and Hong Kong. First, the scope of  is very nar-
row.172 Suppose that a Mainland creditor won a case in Shanghai against a wholly 
owned subsidiary of a Hong Kong company. When this creditor enforces the 
judgment, it finds that the properties of the Hong Kong company in Mainland 
China are insufficient, but the Hong Kong company has properties in Hong Kong 
and Macao. The creditor can enforce the judgment according to  in Macao, but 
he or she cannot enforce the judgment in Hong Kong because  does not apply 
to any judgment without a choice of court agreement. 

Second, Hong Kong refuses to recognize and enforce Mainland judgments 
beyond the scope of  because its criteria for finality are fundamentally differ-
ent from those in Mainland China.173 Chan Chow Yuen v Nangyang Commercial 
Bank Trustee Limited and et al demonstrates Mainland judgments cannot be rec-
ognized and enforced in Hong Kong because the two regions have different cri-
teria on finality.174 In this case, the Court of First Instance in Hong Kong noticed 
that because Mainland judgments were not considered as final in Hong Kong, 
they were not recognizable and enforceable; consequently, the Court suggested 
that parties should re-litigate the case in Hong Kong in order to resolve their 
disputes.175 

169 Art 215 of the Mainland CPL.
170 Art 1202(2) of the Macao Civil Procedure Code. For details of the review on merits under the 

Macao regional JRE law, see ch 3, section A iii.
171 ibid.
172 For detailed discussion of the narrow scope of the Mainland–Hong Kong Arrangement, see ch 3, 

section B i.
173 For detailed discussion of the finality disputes, see ch 4, section B ii.
174 Chan Chow Yuen v Nangyang Commercial Bank Trustee Limited and et al, HACA 4/2002.
175 ibid, para 13.



 A Multilateral JRE Arrangement 23

Third, Mainland courts would deny the recognition and enforcement of Hong 
Kong judgments, because they hold that no reciprocity exists between Mainland 
China and Hong Kong.176 Standard Chartered (Asia) Ltd v Guangxi Zhuang 
Autonomous Region Huajian Company177 demonstrates this. It involves a guaran-
tee contract among a Hong Kong creditor, a Hong Kong debtor and a Mainland 
guarantor.178 The creditor won a Hong Kong judgment against the debtor and the 
guarantor, but he could not enforce it in Mainland China because of the lack of an 
interregional JRE arrangement and the absence of reciprocity between Mainland 
China and Hong Kong.179 Consequently, the creditor had to sue the guarantor in 
Mainland China on the same cause of action.180 

As a conclusion, the US and EU interregional JRE systems have already realized 
free circulation of judgments by a unified overarching interregional JRE scheme. 
On the contrary, the current interregional JRE system in China is constituted by 
five different laws, and in many circumstances JRE is even impossible because of 
insufficient substantive laws. 

D. The Need for, and Feasibility of,  
a Multilateral JRE Arrangement 

The need for a Multilateral JRE Arrangement comes from economic integration 
among Mainland China, Macao and Hong Kong. Its feasibility results from three 
factors: (1) the geographical, cultural, and historical proximities among the three 
Chinese regions, (2) the constitutional framework of ‘One Country, Two Systems’; 
and (3) contributions of the existing bilateral arrangements. 

i. Need: Economic Integration 

Interregional economic integration and JRE should accompany each other so that 
all participating regions can achieve the best comparative advantages.181 For exam-
ple, the preamble of the Hague Choice of Court Convention indicates that the pur-
pose of the Convention, inter alia, is to promote international trade and investment 

176 For detailed discussion of the reciprocity requirements under the Mainland JRE law, see ch 3, 
section A i. 

177 Standard Chartered (Asia) Ltd v Guangxi Zhuang Autonomous Region Huajian Company, Higher 
People’s Court of Guangxi Zhuang Autonomous Region (1998).

178 ibid.
179 ibid.
180 ibid.
181 R Brand,‘Recognition of Foreign Judgments as a Trade Law Issue: The Economics of Private 

International Law’ in J Bhandari and A Sykes (eds), Economic Dimensions in International Law: 
Comparative and Empirical Perspectives (Cambridge, Cambridge University Press, 1997) 620–26;  
AF Perez, ‘The International Recognition of Judgments: The Debate between Private and Public Law 
Solutions’ (2001) 19 Berkeley Journal of International Law 44, 44–46.
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through uniform rules on jurisdiction and JRE in civil and commercial matters.182 
Similarly, the development of the European common market also requires the 
establishment of a JRE system between its members.183 As a return, the Brussels 
Convention and corresponding Regulation help to develop the common market, 
because once merchants know the judgments rendered in their favour at home can 
be recognized and enforced in the other region with certainty and at a low cost, 
they would be more willing to ‘buy and sell, work and hire, render and purchase 
services, and invest across [regions]’.184 

The development of the EU single market requires free circulation of judg-
ments, and similarly the necessities and possibilities of developing a multilateral 
JRE arrangement among Chinese regions also come from their increasingly close 
economic integration.185 Since the new millennium, the three regions have  
made joint efforts to realize free circulation of goods, services, capital and people 
among them.186 A free trade area187 is emerging since Mainland China, Hong Kong 
and Macao, respectively, concluded two Closer Economic Partnership 
Arrangements (hereinafter ‘CEPAs’) in 2003.188 Since then the three regions have 
worked closely to introduce further economic liberalization measures by an 
annual supplement.189 The CEPAs comprise three pillars: zero-tariff for trade in 
goods,190 preferential treatment for trade in services191 and trade and investment 

182 Preamble of the Hague Choice of Court Convention. For the history of the negotiations for this 
Convention, see TC Hartley, ‘The Hague Choice of Court Convention’ (2006) 31 European Law Review 
414, 414–15; LE Teitz, ‘The Hague Choice of Court Convention: Validating Party Autonomy and 
Providing an Alternative to Arbitration’ (2005) 53 American Journal of Comparative Law 543, 543–46. 

183 ZH Yu, ‘Lun Hong Kong He Nei Di Min Shan Shi Pan Jue Cheng Ren Yu Zhi Xin Wen Ti Jie Jue 
de Guang Lian Chong Gou’ [‘On Reconstructing the Concept in Recognition and Enforcement of Civil 
and Commercial Judgments Between Hong Kong and the Mainland’] (2007) 127 Journal of Jinan 
University [Philosophy and Social Science] 77, 80.

184 Bermann, above n 119 at 1383–84. See Magnus, above n 115 at 7. 
185 Yu, above n 183 at 79–80. 
186 WD Zhu, ‘The Relationships between China and its Special Administrative Regions and their 

Regulation’ (2009) 4 Journal of Cambridge Studies 111, 115–116: journal.acs-cam.org.uk/data/
archive/2009/200902-article10.pdf. 

187 W Wang, ‘The Legal Status of the CEPA between the Mainland and Hong Kong of China’ (2009) 
4 Frontiers of Law in China 310, 312–13 (indicating that the two CEPAs were notified to the WTO in 
the name of FTAs).

188 The main text of the Mainland–Hong Kong CEPA was signed on 29 June 2003 and came into 
effect on 1 January 2004. The text is available at: www.tid.govhk/english/cepa/legaltext/cepa_legal-
text.html. The main text of the Mainland–Macao CEPA was signed on 17 October 2003 and came 
into effect on 1 January 2004. The text is available at: www.cepa.govmo/cepaweb/front/eng/itemI_2.
htm.

189 www.tid.govhk/english/cepa/cepa_overview.html. The supplements to the Mainland–Hong Kong 
CEPA are available at: www.tid.govhk/english/cepa/legaltext/cepa_legaltext.html; and the supplements to 
the Mainland–Macao CEPA are available at: www.cepa.govmo/cepaweb/front/eng/itemI_2.htm.

190 From 1 January 2006, Mainland China, Hong Kong and Macao have granted tariff exemption  
to goods from each other as long as the goods meet CEPA origin rules. For comments, see Wang, above 
n 186 at 312.

191 Hong Kong, Macao and Mainland service suppliers enjoy preferential treatment in entering into 
one another’s market in various service areas. They also grant one another mutual recognition of  
professional qualifications. See: www.tid.govhk/english/cepa/mutual/mutual.html and bo.io.govmo/
edicoes/en/dse/cepa/.
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facilitation.192 The CEPAs quickly move the three regions in the direction of a 
single market.193 For example, since its establishment, the CEPA has significantly 
enhanced economic integration between Mainland China and Hong Kong.194 
Mainland China is the most significant trading partner of Hong Kong,195 and as a 
major service economy, Hong Kong has a particular strong link to Mainland 
China as well.196 

With the ever-increasing amount of trade, investment and flow of people 
among Mainland China, Hong Kong and Macao,197 there is a growing likelihood 
that more cases involving interregional factors will appear198 and consequently the 
demands for interregional JRE will increase.199 Moreover, although arbitration 
can solve many disputes and the awards can be enforced under the arrangement 
for recognition and enforcement of arbitration awards between Mainland and 
Hong Kong and Macro separately,200 not all contracts contain an arbitration 

192 A summary of mutual facilitation to improve the interregional business environment can be found 
at: www.tid.govhk/english/cepa/facilitation/summary_invest.html and http://bo.io.govmo/edicoes/en/
dse/cepa/. 

193 Regarding the impact of CEPA on Hong Kong and the Mainland economy, see CEPA Impact on 
the Hong Kong Economy at: www.tid.govhk/english/cepa/statistics/statistics_research.html. Hong 
Kong Legislative Council Paper No CB(1)1849/06-07(04). (This report indicates that for both trade in 
goods and trade in services, the majority of responding companies considered CEPA beneficial to the 
Hong Kong economy and to the sectors that they specialized in. The Individual Visit Scheme under the 
CEPA boosted tourism in both Mainland China and Hong Kong. More new jobs were created for Hong 
Kong and Mainland residents. The CEPA also brought more investment to Mainland China. The more 
significant part of the CEPA to the Mainland lies with the intangible benefits, that is, the transfer of 
quality capital and management and professional skills to the Mainland for its long term economic 
development.) Regarding the impact of CEPA on the Macao and Mainland economies, see the statistics 
available at: www.cepa.govmo/cepaweb/front/eng/itemI_4.htm; and: yzs2.mofcom.govcn/aarticle/
workaffair/200801/20080105328980.html.

194 Zhu, ‘The Relationships between China and its Special Administrative Regions ’, above n 186 at 
114. 

195 Hong Kong Government website: www.govhk/en/about/abouthk/facts.htm .
196 ibid.
197 Wong, above n 20 at 378. Regarding the impact of CEPA on the Hong Kong and Mainland econ-

omies, see Mainland and Hong Kong Closer Economic Partnership Arrangement (CEPA) Impact on 
the Hong Kong Economy. See: www.tid.govhk/english/cepa/statistics/statistics_research.html. Hong 
Kong Legislative Council Paper No CB(1)1849/06-07(04). 

198 GB Zhu, ‘Inter-regional Conflict of Laws under “One Country, Two Systems”: Revisiting Chinese 
Legal Theories and Chinese and Hong Kong Law, with Special Reference to Judicial Assistance’ (2002) 32 
Hong Kong Law Journal 615, 618; XC Zhang, ‘Dui “Neidi Hong Kong Xianfu Renke he Zhixing Danshiren 
Xieyi Guanxia de Minshanshi Anjian Panjue de Anpai” de Chubu Pinjia’ [‘Preliminary Comments on the 
Mainland–Hong Kong Mutual Recognition and Enforcement Judgment Arrangement’] (2006) 8 Fazhi 
Luntan [Legal System Forum] 51, 56–57 .

199 GJ Yuan, ‘Nei Di Yu Gang Ao Xian Fu Cheng Ren Yu Zhi Xing Ming Shan Shi Pan Jue De Fa Zhang 
Qu Shi’ [‘The Trend of Development between Mainland China, Hong Kong and Macao Respectively on 
Mutual Recognition and Enforcement of Civil and Commercial Judgments’] (2005) 2 Fa Xue Jia 
[Jourist] 147, 149; XC Zhang and P Smart, ‘Development of Regional Conflict of Laws: On the 
Arrangement of Mutual Recognition and Enforcement of Judgments in Civil and Commercial Matters 
between Mainland China and Hong Kong SAR’ (2006) 36 Hong Kong Law Journal 553, 557–59; SS Lu, 
‘Nei Di Yu Hong Kong Min Shan Shi Pan Jue Cheng Ren Yu Zhi Xing De Xiang Zhuang Yu Jian Yi [‘The 
Status Quo of and Suggestions to Interregional JRE between Mainland China and Hong Kong in Civil 
and Commercial Cases’] (2006) 39 Li Lun Guang Cha [Theoretic Observation] 98, 100. 

200 See Arrangement concerning Mutual Enforcement of Arbitration awards between the Mainland 
and Hong Kong concluded on 18 June 1999 and effective on 1 February 2000, at: legislation.govhk/
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clause. Even if a contract has an arbitration clause, this clause may be invalid for 
various reasons.201 Moreover, there are many claims – such as in the field of intel-
lectual property – that cannot be solved by arbitration.202 Therefore, parties will 
often have to go to court to solve their disputes. As a conclusion, economic  
integration among the three regions demands the establishment of an effective 
and efficient interregional JRE system.203 On the other hand, such a system can 
facilitate interregional economy.204 

ii. Feasibility

1. Geographical, Cultural and Historical Proximities among the  
Three Regions

Both Hong Kong and Macao share a close geographical proximity with Mainland 
China. Hong Kong205 is located at the southeastern tip of China and is separated 
from the Mainland city of Shenzhen by a 20 metre wide river.206 Macao207 is about 
one-fortieth the size of Hong Kong208 and is located on the southeast coast of 
China, facing Hong Kong to the east, the Pearl River Delta to the west and the 
Guangdong Province of Mainland China to its north.209 It is 60 km from Hong 
Kong and 145 km from the Mainland city of Guangzhou.210

intracountry/eng/pdf/mainlandmutual2e.pdf. The Supreme People’s Court promulgated this arrange-
ment by issuing a judicial explanation (Judicial Explanation 3/2002) on 24 January 2000. In Hong 
Kong, the Arbitration Ordinance was amended accordingly. For comments, see ZH He, ‘Dui Zhong 
Guo Qu Ji Si Fa Xie Zhu Mo Shi De Zai Ren Ke’ [‘Reconsideration of the Model for Interregional 
Judicial Assistance in China’] (2001) 109 He Bei Fa Xue [He Bei Law Science] 79, 82–83; Arrangement 
on Reciprocal Recognition and Enforcement of Arbitration awards between Mainland China and 
Macao concluded on 30 October 2007 and effective on 1 January 2008, at: www.lawinforchina.com.

201 ie, see art 58, grounds to invalidate an arbitration award, of the Arbitration Law of the PRC (adopted 
at the 8th meeting of the Standing Committee of the Eighth National People’s Congress on 31 August 
1994, effective 1 September 1995), available at: www.law-lib.com/LAW/law_view.asp?id=10684. 

202 See art 3 of the Arbitration Law of the PRC. For comments, see T Inoue, ‘Introduction to 
International Commercial Arbitration in China’ (2006) 36 Hong Kong Law Journal 171, 190.

203 See Wong, above n 20 at 378.
204 Yu, above n 183 at 78.
205 Hong Kong includes Hong Kong Island, Lantau Island, the Kowloon Peninsula and the New 

Territories, including 262 outlying islands. See Hong Kong Government website: www.govhk/en/
about/abouthk/facts.htm .

206 Hong Kong Government website: www.govhk/en/about/abouthk/facts.htm .
207 Macao includes the Macao Peninsula, Taipa Island and Coloane Island. See JR Krebs, Comment: 

‘One Country, Three Systems? Judicial Review in Macao after Ng Ka Ling’ (2000) 10 Pacific Rim Law & 
Policy Journal 111, 113. For the history of Macau, see S Shipp, Macau, China: A Political History of  
The Portuguese Colony’s Transition to Chinese Rule (North Carolina, McFarland & Company, 1997);  
GC Gunn, Encountering Macau: A Portuguese City-State on The Periphery of China 1557–1999 (Boulder, 
CO,Westview,1996). 

208 Krebs, above n 207 at 113. 
209 Macao government website: www.gcs.govmo/files/factsheet/geography.php?PageLang=E .
210 ibid.
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These two regions also have strong cultural and historical ties with Mainland 
China.211 Before they were ceded to the UK and Portugal, Hong Kong and Macao 
had been part of the territory of China since ancient times.212 The governance of the 
UK and Portugal significantly changed the political and economic models in Hong 
Kong and Macao.213 But they did not fundamentally change the cultural and his-
torical ties of these two regions with Mainland China.214 This is demonstrated by the 
fact that Chinese descents are the majority population and Chinese (Mandarin and 
Cantonese) is the major language used in these two regions. The population of 
Hong Kong was approximately 6.98 million in 2008215 and 95 per cent of its people 
are of Chinese descent.216 Today only 3.1 per cent of the population speaks English.217 
A majority of the people speak a Chinese dialect – Cantonese, and 1.1 per cent speak 
Mandarin.218 Regarding Macao, 89.6 per cent of the current population were either 
born in Macao or emigrated from Mainland China.219 More than 95 per cent of the 
population speaks Chinese and only 5 per cent speaks Portuguese, English or other 
languages.220 

2. Constitutional Framework Overarching Mainland China, Hong Kong 
and Macao

Hong Kong became an English colony after the Opium War in 1840.221 On 19 
December 1984, the Chinese and British Governments signed the Joint Declaration 
on the Question of Hong Kong, affirming that the People’s Republic of China 
(hereinafter ‘PRC’) Government would resume the exercise of sovereignty over 

211 See Hong Kong Legislative Council Paper No CB(2) 722/01-02(04), para 13 (20 December 2001) 
(acknowledging cultural similarities between Hong Kong and Mainland China). YZ Cao, ‘Macao yu 
Zhuguo Dalu Hunyin Falv Zhidu Zhi Bijiao’ [‘Comparison of Marriage Laws in Mainland China and 
Macao’] (2000) 2 He Bei Fa Xue [He Bei Law Science] 52, 52.

212 For the history of Hong Kong, see JM Carroll, A Concise History of Hong Kong (Lanham, MD, 
Rowman & Littlefield.2007) 1; S Tsang, A Modern History of Hong Kong (London, IB Tauris, 2007) 1–39. 
For the history of Macao, see above n 206.

213 For how the UK established the political and economic models in Hong Kong, see Tsang, above 
n 211 at 161–206. For how the Portugal established the political and economic models in Macao, see 
QC Huang, Macau Tong Shi [The General History of Macau] (Guangzhou, Guangdong Education Press, 
1999) 1–371, 391–454.

214 Tsang, above n 212 at 1–39 and 47 (recognizing the great cultural differences between Chinese 
people and British people in Hong Kong).

215 Hong Kong Government website: www.govhk/en/about/abouthk/facts.htm.
216 ibid.
217 ibid.
218 ibid; 88.7% of the population are Cantonese speakers. 
219 Macao Government website: www.gcs.govmo/files/factsheet/geography.php?PageLang=E .
220 ‘The Macanese are people of mixed Portuguese and Chinese descent’. See Krebs, above n 206 at 

113. The rest of population speaks English and other languages.
221 The island of Hong Kong was ceded to the British Crown in the Treaty of Nanking in 1842. 

Kowloon peninsula and Stonecutters Island were ceded to the British Crown in 1860 in the Treaty of 
Beijing. New Territories and a group of islands were rented to the British Crown for 99 years from 1 July 
1898. See AD Hughes, ‘Hong Kong’ in R Bernhardt (ed), Encyclopedia of Public International Law, Vol 
XII (Germany, Max Planck Institute for Comparative Public Law and International Law, 1990) 138.
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Hong Kong from 1 July 1997.222 Macao gradually became a Portuguese colony 
from the mid-sixteenth century.223 On 13 April 1987, the Chinese and Portuguese 
Governments signed the Joint Declaration on the Question of Macao and accord-
ingly Mainland China and Macao were reunited on 20 December 1999.224 

The former Chinese leader, Deng Xiaoping, had originally formulated the policy 
of ‘One Country, Two Systems’ for the peaceful settlement of the Taiwan ques-
tion.225 However, Hong Kong and Macao are the first cases where this policy has 
been put into practice.226 According to the two Declarations, after the PRC resumed 
sovereignty over Hong Kong and Macao, they became special administrative regions 
under this policy.227 Accordingly, these three regions belong to one country, but 
Mainland socialism is not applied to special administrative regions and their previ-
ous capitalist system remains unchanged.228 Moreover, they enjoy legislative auto-
nomy, independent judicial systems and final adjudicative power.229 Importantly, 

222 Arts 1 and 2 of the Joint Declaration on the Question of Hong Kong. The full name of the 
Declaration is Joint Declaration of the Government of the United Kingdom of Great Britain and 
Northern Ireland and the Government of the People’s Republic of China on the Question of Hong 
Kong, 19 December 1984, 1399 UNTS 33. For the text of the Declaration, see: www.cmab.govhk/en/
issues/jd2.htm. For the significance of the peaceful handover of Hong Kong from the UK to the PRC, 
see Tsang, above n 212 at 268–69.

223 For the history of Macau, see above, n 207.
224 See art 1 of the Joint Declaration on the Question of Macao. The full name of the Declaration is 

Joint Declaration of the Government of the People’s Republic of China and the Government of the 
Republic of Portugal on the Question of Macao, 13 April 1987, 1498 UNTS 195. For its text, see: bo.
io.govmo/bo/i/88/23/dc/en/.

225 XP Deng, ‘Deng Xiaoping He Yang Liyu De Tang Hua’ [‘Deng Xiaoping’s Talk with Yang Liyu’ 
(People Press, 1993) in the Deng Xiaoping Wenxuan [Collection of Deng Xiaoping] 230.

226 See AHY Chen, ‘The Theory, Constitution and Practice of Autonomy: The Case of Hong Kong’ 
in J Oliveira and P Cardinal (eds), One Country, Two Systems, Three Legal Orders. Perspectives of 
Evolution. Essays on Macau’s Autonomy after the Resumption of Sovereignty by China (Berlin, Springer-
Verlag, 2009) 751, 756. 

227 Art 3 of the Joint Declaration on the Question of Hong Kong and art 2 of the Joint Declaration 
on the Question of Macao. 

228 Art 3 of the Joint Declaration on the Question of Hong Kong and art 2 of the Joint Declaration 
on the Question of Macao. Art 5 of the Hong Kong Basic Law and Macao Basic Law. For comments on 
this policy, see Y Ghai, ‘The Intersection of Chinese Law and the Common Law in the Special 
Administrative Region of Hong Kong: Question of Technique or Politics’ in J Oliveira and P Cardinal 
(eds), One Country, Two Systems, Three Legal Orders. Perspectives of Evolution. Essays on Macau’s 
Autonomy after the Resumption of Sovereignty by China (Berlin, Springer-Verlag, 2009) 13–49. (The 
author‘s conclusion is that ‘the Chinese system has triumphed over the common law‘ but his paper 
concentrates on the right of abode, constitutional reform, the term of office of the chief executive and 
other constitutional and public law issues, instead of conflict of laws and commercial laws).

229 ibid; art 2 provides that ‘the National People’s Congress authorizes Hong Kong to exercise a high 
degree of autonomy and enjoy executive, legislative and independent judicial power, including that of 
final adjudication, in accordance with the provisions of this Law’. In addition, arts 12–23 provide that 
Hong Kong shall be vested with autonomic rights in dealing with its own affairs except foreign affairs 
and defence. Therefore, as special administrative regions, Hong Kong and Macao enjoy a higher degree 
of autonomy than ethnic autonomous regions in China. For comments regarding the policy of ‘One 
Country, Two Systems’, see LH Ambrose, ‘The Basic Law and the Success of “One Country, Two 
Systems”’ (1997) China Law 76, 76–77; P Raghubir and GV Johar, ‘Hong Kong 1997 in Context’ (1999) 
63 Public Opinion Quarterly 543. See also Chen, above n 225 at 751–66. For the legislative power of the 
SARs, see eg, FM Chong, ‘The Ranking of the International Law in the Framework of “The Basic Law 
of the Macao SAR of the People’s Republic of China” and the Introspection on the Perplexities of 
Fundamental Rights’ in J Oliveira and P Cardinal (eds), One Country, Two Systems, Three Legal Orders. 
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the Mainland socialist system and policies will not be practised in Hong Kong and 
Macao for 50 years even after they have reunited with Mainland China.230 The 
meaning of ‘remaining unchanged for 50 years’ under Article 5 of the Hong Kong 
Basic Law and Macao Basic Law should mean remaining unchanged for at least 50 
years.231 Therefore, the coexistence of the three legal regions with independent legis-
lative and judicial powers will probably last for more than 50 years.232

The quasi-constitutional framework created by the policy of ‘One Country, 
Two Systems’ brings both necessities and possibilities to the development of an 
interregional JRE arrangement in China. The necessities come from the fact that 
Hong Kong and Macao enjoy high judicial and legislative autonomy. Therefore, 
although they are only local authorities under the direct leadership of the central 
government in Mainland China,233 the latter cannot require them to recognise 
and enforce its judgments. However, Article 95 of the Hong Kong Basic Law and 
Article 93 of the Macao Basic Law authorize these two regions to render judicial 
assistance to each other, which are constitutional justifications for a multilateral 
JRE arrangement.234 These two provisions serve as a constitutional base, making 
the establishment of an interregional JRE arrangement legitimate and possible.235 

3. Contributions of the Existing Bilateral Arrangements

Although no multilateral judicial cooperation exists, bilateral judicial cooperation 
in China first started with the ‘seven-point’ agreement concluded between the 
Guangdong Higher People’s Court and the Hong Kong High Court in 1988.236 
This agreement mainly concerned mutual service of documents.237 It was applica-
ble to Hong Kong and Guangdong Province, instead of the whole of Mainland 
China.238 However, it laid down a foundation for further interregional judicial 

Perspectives of Evolution. Essays on Macau’s Autonomy after the Resumption of Sovereignty by China 
(Berlin, Springer-Verlag, 2009) 593, 593–604. For the judicial power of the SARs, see eg, J Menezes, 
‘Interpretation of the Basic Law by the Courts of the Macao SAR’ in Oliveira and Cardinal (eds), ibid 
at 631, 631–53.

230 J Huang, ‘Interaction and Integration between the Legal Systems of Hong Kong, Macao and 
Mainland China 50 Years after their Return to China’ in J Oliveira, P Cardinal (eds), One Country, Two 
Systems, Three Legal Orders. Perspectives of Evolution. Essays on Macau’s Autonomy after the Resumption 
of Sovereignty by China (Berlin, Springer-Verlag, 1999) 769, 769–71.

231 ibid, at 770–71. Art 5 of the Hong Kong Basic Law indicates that ‘the socialist system and policies 
shall not be practiced in the Hong Kong SAR, and the previous capitalist system and way of life shall 
remain unchanged for 50 years’.

232 ibid, at 770.
233 ibid. Art 12 of the Hong Kong Basic Law provides that ‘Hong Kong shall be a local administrative 

region of the PRC, which shall enjoy a high degree of autonomy and come directly under the Central 
People‘s Government’. 

234 For detailed discussion, see ch 6, section A.
235 ibid.
236 The Higher People’s Court of Guangdong Province, Circular on the Service of Civil and Economic 

Judicial Documents between the Higher People’s Court of Guangdong Province and the High Court of 
Hong Kong (8 July 1988).

237 ibid.
238 ibid.
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cooperation, especially in service of documents.239 For example, there are many 
similarities between it and the Mainland–Hong Kong Service Arrangement.240 

Thus far, six bilateral arrangements have been established between Mainland 
China, Hong Kong and Macao, respectively, in the areas of service of judicial 
documents,241 investigation and collection of evidence,242 and recognition and 
enforcement of judgments243 and arbitration awards.244 The word, ‘Anpai, 安排’ 
or ‘arrangement’ in English is less formal than words such as treaty, agreement or 
convention, in the legal context.245 But it is used in the titles of the three legal 
documents concerning service, investigation and collection of evidence, and rec-
ognition and enforcement of arbitration awards and judgments between Mainland 
China and Hong Kong, and those between Mainland China and Macao. This 
term is also found in legal documents concerning interregional economic issues.246 
It is likely that future legal documents concerning interregional issues in China 
will continue to use this term. The selection of this term is deliberate; compared 
with other more widely used terminologies, such as ‘agreement’, ‘treaty’ and ‘con-
vention’, ‘arrangement’ in Chinese has a stronger connotation of family and of 
reaching a consensus harmoniously, peacefully, jointly and amicably. This is con-
sistent with Confucianism, which emphasizes solving disputes in a peaceful way 
in a family or society. Put in legal terms, ‘arrangement’ suggests that the three 
Chinese regions are equal and they voluntarily agree to make joint efforts to solve 
legal conflicts among them for mutual benefits. From the historical perspective, 

239 Zhu, ‘Inter-regional Conflict of Laws’, above n 198 at 643 and 668–69.
240 ibid, at 669, see also below n 241.
241 Arrangement for Mutual Service of Judicial Documents in Civil and Commercial Proceedings 

between the Mainland and Hong Kong Courts was concluded on 14 January 1999, effective 20 March 
1999 (hereinafter ‘the Mainland–Hong Kong Service Arrangement’). The Supreme People’s Court 
promulgated a judicial interpretation (Judicial Interpretation 9/1999) to implement this arrangement 
on 29 March 1999. The Hong Kong High Court Rules Committee promulgated the Rules of the High 
Court (Amendment) Rules 1999 to amend the relevant provisions (including Orders 11 and 69) in the 
Rules of the High Court to implement this arrangement. See Wong, above n 20 at 378–79. For com-
ments, see He, above n 199 at 81. Arrangement on the Mutual Service of Judicial Documents and 
Obtaining Evidence in Civil and Commercial Matters between the Mainland and Macao was concluded 
in 2001 (hereinafter ‘the Mainland–Macao Service and Evidence Arrangement’). The Supreme People’s 
Court promulgated a judicial interpretation (Judicial Interpretation 26/2001) to implement this 
arrangement on 7 August 2001, effective 15 September 2001.

242 The Mainland–Macao Service and Evidence Arrangement.
243 See above, n 157 and 158.
244 See above, n 199. For comments on the existing arrangements, see RS Liu, ‘Recent Judicial 

Cooperation in Civil and Commercial Matters between Mainland China and Taiwan, the Hong Kong 
SAR and the Macao SAR’ (2009) 11 Yearbook of Private International Law 235, 235–53.

245 The typical meaning of ‘Arrangement’ is ‘putting in order, plan, or preparation’. It does have a 
meaning of ‘agreement or settlement’ ‘but which is seldom ranked as its top interpretations’. See  
AS Hornby, Oxford Advanced Learner’s English-Chinese 65–66 4th edn (Commercial Press and Oxford 
University Press, 1997). See also: dictionary.oed.com/cgi/entry/50012277?single=1&query_type=word
&queryword=Arrangement&first=1&max_to_show=10 and www.merriam-webster.com/dictionary/
Arrangement. 

246 For discussion of the meaning of ‘Arrangements’ in the Mainland–Hong Kong CEPA and 
Mainland–Macao CEPA, see Wang, above n 187 at 311.
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the coexistence of Chinese regions results from foreign invasions.247 In response, 
the PRC has repeated that solving interregional conflicts is its internal affair and 
resists any foreign intervention. In a political sense, ‘arrangement’ symbolizes that 
it is made between local authorities to address their common affairs.248 Thus, 
‘arrangement’ perfectly suits the legal, social, historical and political context of 
interregional conflicts in China.

The existing bilateral arrangements enhance the feasibility of a Multilateral JRE 
Arrangement from four aspects. First, they demonstrate that Article 95 of the 
Hong Kong Basic Law and Article 93 of the Macao Basic Law can serve as the con-
stitutional basis for the proposed Multilateral JRE Arrangement.249 The reason is 
that all the existing arrangements are established under these two Articles.250 
Second, the smooth functioning of these arrangements helps safeguard the 
smooth transition of the sovereignty of Hong Kong and Macao to the PRC, and 
promote economic integration and judicial cooperation among three regions.251 
The success of these arrangements fosters a pro-cooperation environment among 
regions252 and enhances mutual understanding of the operation of each other’s 
judicial system.253 Third, service, investigation and collection of evidence are 
related to JRE because unfair procedure in a judgment-rendering court consti-
tutes a defence to JRE.254 So arrangements on these subjects and the two bilateral 
JRE arrangements provide an infrastructural support255 for developing the pro-
posed Multilateral JRE Arrangement.256 Last but not least, the existing arrange-
ments demonstrate that regions have accepted the model of arrangements plus 
separate regional legislation for solving interregional legal conflicts.257 

247 ‘China’s long history is full of glories and glooms. [However, from 1842 to 1949,] China suffered 
humiliation by foreign powers through a series of “unequal treaties” which undermined its sovereignty’. 
During this period, China was demoted to a semi-colony of Western countries. See Wang and Leung, 
above n 11 at 280–81. For detailed discussion on unequal treaties, see PMF Leung, The Hong Kong Basic 
Law: Hybrid of Common Law and Chinese Law (LexisNexis, 2007) 17. 

248 Wang, above n 187 at 311 (indicating that the word ‘arrangement’ implies that signatories are 
members within one country).

249 For discussion of the constitutional basis for the proposed Multilateral Arrangement, see ch 6, 
section A.

250 See Wong, above n 20 at 378–81.
251 Zhu, ‘The Relationships between China and its Special Administrative Regions’, above n 186 at 

117.
252 For comments of the achievements of the Mainland–Hong Kong Service Arrangement, see Zhu, 

‘Inter-regional Conflict of Laws’, above n 198 at 668–69.
253 Zhang and Smart, above n 199 at 568.
254 For details of unfair procedure defences regarding service and investigation and collection of 

evidence, see ch 3.
255 Zhang and Smart, above n 199 at 561.
256 ibid, at 568–69 (indicating ‘the conclusion of the agreements between the Mainland and Hong 

Kong on service of judicial documents and on mutual enforcement of arbitration awards apparently 
laid a solid foundation of mutual understanding and trust for both sides‘ further cooperation’).

257 See C Cameron and E Kelly, Principles and Practice of Civil Procedure in Hong Kong 2nd edn 
(Sweet & Maxwell (Asia) Hong Kong, 2008) 430. The proposed Multilateral JRE Arrangement should 
adopt the legal form of arrangement plus separate regional legislation. See ch 6. 
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E. Structure of What Follows

Besides this introductory chapter, this book has a further six chapters. The second 
chapter is a literature review, focusing on scholarly achievements in Chinese 
interregional conflict of laws. The third chapter analyzes the status quo of the 
interregional JRE in China. It demonstrates the bilateral arrangements are first 
steps beyond the unsatisfactory pure regional laws. It argues that the next stage 
should be to establish a Multilateral JRE Arrangement. The fourth chapter dis-
cusses how to solve the three major challenges that Chinese interregional JRE is 
confronted: conflicts between socialist law and capitalist law; conflicts between 
civil law and common law; and weak mutual trust. These challenges are the most 
serious issues at the macro level for designing the Multilateral JRE Arrangement. 
They should be addressed first before proposing selected rules for the Arrangement. 
The fifth chapter discusses selected rules of the proposed Arrangement. It pro-
poses its scope, requirements for JRE, and defences for JRE. The sixth chapter 
explores how to implement this Arrangement. It argues that the best method of 
implementation is the model of interregional arrangement plus separate regional 
legislation. The seventh chapter is a conclusion. 

In this book, a judgment-rendering court or forum (F1) refers to the court that 
rendered a judgment; a requested court or forum (F2) means the court that is 
requested to recognise or enforce a judgment.


