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   Introduction  

    MARK   ELLIOTT     AND   HANNA   WILBERG     

   I. THE NATURE AND PURPOSE OF THIS EDITED COLLECTION  

 THIS BOOK IS concerned with pursuing two separate but related 
central themes that we see in Professor Mike Taggart ’ s scholar-
ship on substantive grounds of judicial review. The first theme is 

addressed in part A of the book. It concerns the extent to which review of 
the merits, traditionally limited to  Wednesbury  unreasonableness, should 
be expanded into more intensive reasonableness review, or new substantive 
grounds of review, or both. In Taggart ’ s final article on substantive review, 
entitled  ‘ Proportionality, Deference,  Wednesbury  ’ , 1  the headline point was 
his surprising and controversial conversion to the  ‘ bifurcation ’  of judicial 
review into  ‘ rights cases ’  and  ‘ public wrongs ’  cases. 2  However, the article 
was by no means confined to that point. It was also Taggart ’ s final contri-
bution on a much wider range of issues concerning substantive grounds of 
review. A desire to engage with and build on Taggart ’ s work on this wider 
range of issues forms the backdrop to and impetus for this collection. The 
aim, however, is not to revisit already well-trodden ground, but to provide 
an opportunity for scholars from across the common-law world to take 
forward aspects of the debate concerning substantive judicial review. 

 The second theme is addressed in part B. It concerns the extent to which 
deference is appropriate on questions of law — a question which Taggart 
raised most prominently in his essay on  ‘ The Contribution of Lord Cooke 
to Scope of Review Doctrine in Administrative Law ’ . 3  Both themes are 

 1            M   Taggart   ,  ‘  Proportionality, Deference,  Wednesbury   ’  [ 2008 ]     New Zealand Law Review   
 423    .  

 2      This is the focus of the 2010 special issue of the  New Zealand Law Review  responding 
to Taggart ’ s article; and also of       M   Hunt   ,  ‘  Against Bifurcation  ’   in     D   Dyzenhaus   ,    M   Hunt    and 
   G   Huscroft    (eds),   A Simple Common Lawyer  :   Essays in Honour of Michael Taggart   (  Oxford  , 
 Hart Publishing ,  2009 )  99    .  

 3            M   Taggart   ,  ‘  The Contribution of Lord Cooke to Scope of Review Doctrine in Admin-
istrative Law :  A Comparative Common Law Perspective  ’   in     P   Rishworth    (ed),   The Struggle  
for  Simplicity in the Law  :   Essays in Honour of Lord Cooke of Thorndon   (  Wellington  , 
 Butterworths ,   1997 )  189    .  
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 concerned with substantive review, but in two different senses of that phrase. 
The first, in part A, is the narrower sense in which the phrase is most com-
monly used in the United Kingdom, Australia and New Zealand — relating 
to judicial examination of the substantive merits of a decision. The second 
sense in which substantive review is considered in part B is the broader 
sense in which the phrase is commonly used in Canada — embracing ques-
tions of legality as well as merits questions. The question in relation to this 
broader sense of substantive review is the opposite of that in part A: not 
whether such review should be expanded, but whether its intensity should 
be reduced in some contexts by introducing deference. 

 Why review for legality should be treated as a species of substantive 
review is most obvious, even from the first perspective, in cases where 
 judicial determination of the legal scope of a power serves to restrict the 
range of substantive decisions that are open to the decision-maker. The 
classification of legality issues as substantive is more contentious in cases 
involving legal process review that serves only (albeit importantly) to 
regulate  the reasoning process and in that sense how, not what, decisions 
are made. 

 On each of these two themes, in addition to inviting fresh contributions 
to the debate, we have also taken the opportunity to present an attempt at 
an overview of the existing state of the debate — necessarily a personal and 
 contestable exercise, but hopefully no less valid or useful for that. We have 
re-read Taggart ’ s main contributions to the debates in order to identify 
what, in our view, are the main themes in that body of work, as well as to 
grapple with some puzzles. And we have identified some central themes in 
the wider existing literature and some notable existing contributions to those 
themes. The first chapter in each of parts A and B is devoted to these surveys. 

 Part C of the book deals with rights-based review, including in that 
 category both rights that are protected by statute or by a written constitu-
tion, and fundamental common-law rights. As explained further in the 
introduction to this part below, we devote a separate part of the book to 
this topic because it potentially raises both of the questions addressed in 
the first two parts. 

 The varied and stimulating contributions to this book on these three 
topics  come from several common-law jurisdictions. The contributors 
include both leading authorities in the field and members of the new 
 generation of administrative law scholars. The inclusion of the latter 
seemed particularly appropriate in a book inspired by Mike Taggart, who 
never missed an opportunity to foster and encourage the work of younger 
colleagues. The ready willingness of all these scholars to contribute is fur-
ther testament to the high regard in which Taggart was held around the 
common-law world, as well as to the continuing relevance of the questions 
about substantive review to which he devoted much of his work.  
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   II. PART A: MODERN EXTENSIONS OF SUBSTANTIVE REVIEW  

 Throughout the common-law world, whether — and, if so, how far —
 judicial review should entail scrutiny of the merits is a vexed question. In 
orthodoxy, at least in the UK, Australia, New Zealand and South Africa, 
only very limited judicial incursion into that realm of substance is coun-
tenanced, its extent being severely circumscribed by such devices as the 
 Wednesbury  doctrine — which, in the words of Lord Greene MR, permits 
curial intervention only when the impugned administrative measure is  ‘ so 
unreasonable that no reasonable authority could ever have come to it ’ . 4  
This self-denying judicial ordinance is the doctrinal bedrock upon which 
the hallowed distinction between  ‘ appeal ’  and  ‘ review ’  is built, thus ensur-
ing that — as Laws LJ has put it — the court  ‘ does not ask itself the question, 
 “ Is this decision right or wrong ?  ”  ’ , and so underlining the fact that (on this 
view, at least)  ‘ judicial review has nothing to do with the question,  “ Which 
view is the better one ?  ”  ’  5  

 However, the adequacy of judicial oversight thus confined is increas-
ingly questioned. This is so not least (but not only) as a result of growing  
emphasis in many common-law systems upon fundamental rights as 
entitlements that deserve to be guarded more jealously by courts than bare 
 Wednesbury  scrutiny would permit. Meanwhile, such normative concerns 
are accompanied by taxonomic doubts about whether  ‘ process ’ ,  ‘ legality ’  
and  ‘ substance ’  are meaningfully distinct categories separated by dividing 
lines capable of bearing the weight placed on them by mainstream admin-
istrative law theory. 

 Against the background of such considerations, part A of the book is 
concerned with several interlocking questions about the contemporary 
nature of substantive judicial review in common-law jurisdictions. It com-
mences with our contribution in which we take the opportunity to present 
our understanding of what Taggart stood for in this area, followed by a 
survey of the existing wider literature on the subject. 

 One of the questions that arises in this area and which is considered in 
part A concerns whether substantive review should be confined by reference 
to the  Wednesbury  test or some variant of it — although as several contribu-
tions to this volume show, that question is really only a manifestation of 
underlying issues of doctrinal and constitutional structure. That substan-
tive review should not  always  be thus limited is now readily accepted in 
most, if not all, common-law jurisdictions. However, while the proposition 
that substantive review should extend beyond  Wednesbury  may attract a 

 4          Associated Provincial Picture Houses Ltd v Wednesbury Corporation   [ 1948 ]  1 KB 223, 
230    (CA).  

 5          R v Somerset County Council, ex p Fewings   [ 1995 ]  1 All ER 513, 515    (QBD).  
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reasonable degree of consensus, there is far less by way of agreement when 
it comes to deciding precisely  when  a more exacting approach ought to be 
adopted. In particular, there is disagreement about whether  Wednesbury  
should be jettisoned altogether, or whether it should be eclipsed by a more 
demanding standard in only certain contexts. 

 Some scholars, notably Paul Craig, have argued in favour of the former 
approach (although Craig contends that appropriate invocation of deference 
means that replacing  Wednesbury  with proportionality would not necessar-
ily result in a uniformly more intensive standard of review). 6  However, in 
their contributions to this volume, Jeffrey Jowell and Jason Varuhas adopt 
a different view, arguing that the  Wednesbury  test should not be entirely 
dispensed with. Jowell revisits the subject matter of his seminal 1987 
article, written with Anthony Lester, in which reliance upon  Wednesbury  
was criticised and the development of individuated, substantive principles 
of judicial review was urged. 7  In his chapter in this book, Jowell maintains, 
in line with the 1987 paper, that many cases of substantive judicial review 
disclose — whether explicitly or otherwise — the protection of values more 
precise than anything implied by a bald test of reasonableness. He also 
argues that the proportionality test, as distinct from any modified form of 
rationality test, 8  is the appropriate vehicle for judicial scrutiny of admin-
istrative action that impinges upon fundamental rights (whether statutory 
or common-law rights). Nevertheless, Jowell contends that proportionality 
 ‘ cannot occupy the entire space of substantive review ’ , and concludes that 
a residual role for the reasonableness test remains. 

 Varuhas also considers whether  Wednesbury  should be retained alongside 
proportionality, but he approaches this question by way of consideration of 
underlying issues concerning the structure of judicial review. In particular, 
he considers whether the law of judicial review should be conceptualised 
in unified terms or in terms that are bifurcated by reference to a distinction 
between cases that are and are not concerned with human rights. Varuhas 
argues that there are fundamental differences between substantive review 
as it pertains to human rights and substantive review as it operates in other 
contexts. In the UK context, argues Varuhas, common-law substantive 
review and review under the Human Rights Act 1998 (HRA) are function-
ally distinct. He advances this claim by reference to a number of different 
matters, including standing, remedies and matters of procedure, and argues 
that, at root, the purposes of the law in these two areas are distinct. The 
primary function of review under the HRA is the protection and vindica-
tion of individuals ’  fundamental rights, whereas the primary function of 

 6           P   Craig   ,   Administrative Law  ,  7th edn  (  London  ,  Sweet  &  Maxwell ,  2012 )  669   .  
 7            J   Jowell    and    A   Lester   ,  ‘  Beyond  Wednesbury  :  Substantive Principles of Administrative Law  ’  

[ 1987 ]     Public Law    368    .  
 8      Such as the  ‘ anxious scrutiny ’  test. See, eg     Bugdaycay v Secretary of State for the Home 

Department   [ 1987 ]  1 AC 514   .  
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common-law review is to ensure that public power is exercised properly 
and in the public interest. To the extent that this entails the protection of 
individual rights, such protection is  incidental  to common-law review ’ s 
main purpose. Against this background, Varuhas argues that public law in 
the UK has not been and should not be unified. 

 If, contrary to the  ‘ unification ’  theory, an approach more demanding 
than  Wednesbury  is warranted only in certain contexts, a further question 
arises as to what exactly those contexts are. One way of drawing the line 
is by reference to the rights/non-rights distinction that is at the heart of 
the school of thought that supports bifurcation. In his chapter in this vol-
ume, Mark Elliott, while joining with writers like Taggart and Varuhas in 
resisting the notion of unification, questions whether the rights/non-rights 
distinction is an adequate way of mapping the terrain of substantive review. 
Elliott argues that it may be preferable to adopt a more flexible approach 
to determining the standard of substantive review that acknowledges more 
explicitly the variable normative purchase of different rights and other val-
ues. Elliott contends that such an approach is facilitated by distinguishing 
between two different senses of deference —  ‘ intrinsic ’  and  ‘ adjudicative ’  
deference — and that these can be used to determine the intensity of substan-
tive review that is appropriate in any given case. 

 Matthew Groves and Greg Weeks are also concerned in their chapter 
with questions about the circumstances in which an approach to substan-
tive review more demanding than  Wednesbury  might obtain. Their focus 
is on Australia, which, they point out, is exceptional in the common-law 
world by virtue of lacking an enumeration of fundamental rights. 9  Groves 
and Weeks argue that a more demanding approach is only possible if some 
 ‘ anchor point ’  — in the form of a set of values whose infraction triggers 
something more than  Wednesbury  review — can be identified. They advance 
this argument on both normative and methodological grounds. However, 
they resist the suggestion that in the absence of a bill of rights or equiva-
lent text there cannot be any anchor point upon which more demanding 
review might fasten. To the contrary, they argue that while the identifica-
tion of fundamental values in the absence of a relevant legislative text is 
not without difficulty, an anchor point may already be immanent within 
the common law in the form of the principle of legality and the particular 
constitutional values associated with that principle. 

 Groves and Weeks ’ s chapter serves as an important reminder that 
 questions about substantive review are highly sensitive to matters of consti-
tutional context. This point is underscored by Cora Hoexter ’ s contribution 
to this book. She is concerned with substantive judicial review as it exists in 
the very different context of the new South African constitutional  system. 
Hoexter notes that under the new constitutional dispensation in South 

 9      Certain states have adopted bills of rights, but there is no federal bill of rights.  
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Africa, a somewhat bifurcated approach to judicial review was initially 
discernible, with more and less intensive approaches applying, depend-
ing upon whether the constitutional right to just administrative action is 
engaged. However, she goes on to argue that the distinction between the 
two approaches to review has been largely eroded, and that the earlier  ‘ twin 
track ’  approach has largely been eclipsed. In this way, Hoexter ’ s analysis  
intersects with questions relating both to the unification/bifurcation  
debate — albeit within the very particular circumstances of the South 
African Constitution — and the relevance to substantive judicial review of 
the sort of constitutional anchor point that Groves and Weeks refer to in 
their chapter concerning Australia.  

   III. PART B: DEFERENCE ON QUESTIONS OF LAW ?   

 It will be recalled that part B of this book concerns the extent to which 
deference is appropriate on questions of law. To put it more concretely: 
 ‘ Whose interpretation of statute law should prevail — that of the Judge or 
that of the administrative decision-maker ?  ’  10  

 For Canadian readers, this question naturally belongs in a book on sub-
stantive review: as noted earlier, the phrase  ‘ substantive review ’  is most 
commonly used in Canada in a broad sense, embracing questions of legality  
as well as merits questions. Following the Canadians, that was also, we 
think, the way Taggart thought about the subject. 

 In the UK, Australia and New Zealand, in contrast, this broader sense 
of substantive review is more likely to be seen as challenging orthodoxy. 
In these jurisdictions, questions of legality tend to be seen as part of 
 ‘ process ’   in a broader sense. Like process, legality is usually understood —
 and orthodox  theory constructed — by reference to the distinction between 
it and the merits. 11  But it is not difficult to see that at least some legality 
 questions can also be characterised as falling on the  ‘ substance ’  side of 
the line between process and substance. 12  This is so most obviously when 
a judicial determination as to the legal scope of a power limits the range 
of substantive options that are open to the decision-maker. The effect of 
such legality review is quite different from the effect of process-oriented 
review, and, if a process – substance distinction is to be adhered to, can be 
accommodated much more readily on the  ‘ substance ’  side of the line. 

 In Canada, indeed, the line between legality and merits has increasingly 
been questioned, and this is part of the background and reasons for the 
acceptance in that jurisdiction of deference on questions of law as well 

 10      Taggart,  ‘ Proportionality ’  (n 1) 195.  
 11      See     Chief Constable of North Wales Police v Evans   [ 1982 ]  1 WLR 1155   .  
 12      The classifi cation of some other legality issues is more open to argument, as noted earlier.  



Introduction 7

as on the merits. This is again a point on which Taggart adopted a more 
Canadian perspective. In his work, support for expansion of substan-
tive grounds of review was always counterbalanced by his recognition of 
the need for judicial restraint or deference in appropriate contexts. The 
latter  took the form both of his ultimate opposition to proportionality as 
a ground for review in non-rights cases (discussed in part A), and of his 
 support for deference on questions of law. 

 In the United States and in Canada, there is a large literature and case 
law on this question of deference on questions of law and statutory inter-
pretation. In Canada, the usual standard of review on issues of statutory 
interpretation is now  ‘ reasonableness ’  — only a few special categories of 
case are said to attract a  ‘ correctness ’  standard that involves the court sub-
stituting its own view. 13  A detailed account of this approach — and of the 
extent to which it is adhered to in practice — may be found in Paul Daly ’ s 
essay in this part. Similarly, as outlined in Peter Cane ’ s essay, in the United 
States in certain types of cases a reasonableness standard applies to review 
of administrative interpretations of statutes unless Congress is held to have 
spoken directly to the issue. 14  

 In stark contrast, the topic is rarely even mentioned in the UK, New 
Zealand or Australia. 15  Courts there take it as a fundamental constitu-
tional principle, largely without any questioning, that questions of law are 
questions for courts. In New Zealand,  Bulk Gas  established a strong, all 
but irrebuttable presumption that Parliament does not intend to empower 
administrative decision-makers to determine questions of law conclu-
sively. 16  In doing so, it followed dicta of Lord Diplock in  Racal  17  and 
 O ’ Reilly  18  that further developed the House of Lords ’  landmark decision in 
 Anisminic . 19  It anticipated  Page , where the House of Lords confirmed the 
same position for the UK. 20  The rationale was that  ‘ it is the constitutional 
role of the superior Courts to interpret the laws enacted by Parliament ’ . 21  
Courts therefore  ‘ have the function of interpreting Acts of Parliament 

 13          Dunsmuir v New Brunswick  2008 SCC 9,  [ 2008 ]  1 SCR 190   ;     Alberta (Information and 
Privacy Commissioner) v Alberta Teachers ’  Association  2011 SCC 61,  [ 2011 ]  3 SCR 654, [34]   .  

 14          Chevron USA Inc v NRDC   ( 1984 )  467 US 837   ; and see the qualifi cations introduced in 
    United States v Mead Corp   ( 2001 )  533 US 218   .  

 15      But see, for examples of the question at least being asked in passing,      H   Woolf    and  others, 
  De Smith ’ s Judicial Review  ,  7th edn  (  London  ,  Sweet  &  Maxwell ,  2013 )  251   ;      M   Elliott   ,   Beat-
son, Matthews and Elliott ’ s Administrative Law: Text and Materials  ,  4th edn  (  Oxford  ,  Oxford 
University Press ,  2011 )   ch 2.  

 16          Bulk Gas Users Group v Attorney-General   [ 1983 ]  NZLR 129 (CA), 133, 136   ; Taggart, 
 ‘ Scope of Review ’  (n 3) 195.  

 17          Re Racal Communications Ltd   [ 1981 ]  AC 374    (HL).  
 18          O ’ Reilly v Mackman   [ 1983 ]  2 AC 237    (HL).  
 19          Anisminic Ltd v Foreign Compensation Commission   [ 1969 ]  2 AC 147    (HL).  
 20          R v Hull University Visitor, ex p Page   [ 1993 ]  AC 682    (HL).  
 21      Taggart,  ‘ Scope of Review ’  (n 3) 192.  
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and the duty to correct any errors of law made ’ . 22  Much the same view is 
confirmed for Australia by the High Court ’ s dicta in the leading  Enfield  case: 
the Constitution allocates interpretive power exclusively to the judiciary. 23  

 Paul Craig was the leading commentator in the UK who drew attention 
to the alternative approach observable in the United States, and suggested 
that this at least raised questions about the appropriateness of the English 
approach. 24  In New Zealand, the task of opening up this perspective was 
taken up by Taggart, whose focus was on the Canadian version of the 
North American deference approach and on the arguments developed there 
in support of that approach. 25  

 The contributions to this volume pursue three lines of enquiry concerning 
deference on questions of law: first, the nature of the questions arising and 
the range of views on them; secondly, the extent to which different answers 
to these questions reflect different substantive commitments and priorities; 
and thirdly, questions remaining even once it is agreed that there should be 
deference on questions of law. 

   A. The Nature of the Questions Arising  

 The debate about deference on questions of law may be said to be centrally 
and fundamentally about reserving some autonomy to primary decision-
makers by placing some limits on the extent to which reviewing courts will 
substitute their views. However, it must be immediately acknowledged that 
both sides agree on the need for  some  such autonomy: at a minimum, all 
agree that review on the merits and review of findings of fact cannot be on 
a correctness standard. That would entirely collapse the distinction between 
appeal and review, and amount to judicial usurpation of power allocated 
by legislation to the primary decision-makers. 

 What the debate is really about, then, is the types of questions to which 
this autonomy should apply — specifically, whether it should apply to ques-
tions of law as well as to factual findings and the merits. This turns broadly 
on two types of question. The first type are conceptual questions. Is it 
conceptually possible to draw a line between questions of law and other 
questions (facts and merits) ?  And if so, are questions of law capable of hav-
ing more than one valid answer, or at least of indeterminacy as to what the 
best answer is ?  The second type are constitutional questions. If a line can 

 22      Ibid, 195, referring to  Bulk Gas  (n 16) 133 and Lord Diplock in  Re Racal  (n 17) 382 – 83.  
 23          City of Enfi eld v Development Assessment Commission   ( 2000 )  199 CLR 135    (HCA).  
 24            P   Craig   ,  ‘  Jurisdiction, Judicial Control, and Agency Autonomy  ’   in     I   Loveland    (ed), 

  A Special  Relationship? American Infl uences on Public Law in the UK   (  Oxford  ,  Oxford 
University  Press ,  1995 )  173    ; P Craig,  Administrative Law  (n 6)  ch 14 .  

 25      Taggart,  ‘ Scope of Review ’  (n 3).  
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be drawn around questions of law, what is its constitutional significance 
as far as the power and responsibility of reviewing courts are concerned: 
what is the meaning and import of the rule of law, the separation of pow-
ers, and respect for Parliament ’ s allocation of authority in this context ?  
Do these principles demand correctness review on questions of law, or do 
they require deference on such questions in at least some contexts ?  There is 
fundamental disagreement on all of these questions, as outlined in this part 
in our survey of Taggart ’ s contribution and of themes in the wider existing 
literature on this topic.  

   B. Possible Explanations for Different Answers  

 However, it should not be assumed that different answers to the consti-
tutional questions must necessarily reflect different constitutional values 
and priorities. In the first instance, different answers to the constitutional 
questions may flow from different conceptual underpinnings. In addition, 
different answers may also flow in part from different  structures  of consti-
tutional or doctrinal analysis and organisation — different ways of skinning 
the same proverbial cat. Two of the contributions to this part pursue this 
latter line of thought. 

 First, the same ultimate goals of controlling public power and protecting 
those subject to it may be served by a variety of different constitutional 
structures, within which courts play correspondingly different roles. This is 
the idea presented and pursued in Peter Cane ’ s contribution to this volume 
in relation to Australia and the United States. He outlines and compares the 
relevant historical and constitutional setting in the two jurisdictions, sug-
gesting reasons why a deferential approach developed in the United States 
but not in Australia. In particular, he points to the different versions of the 
separation of powers that are embodied in the two constitutions, which 
entail very different models of the judicial function and of the nature of 
judicial power. He also points out, however, that the difference does reflect 
opposite answers to the conceptual question whether there can be more 
than one correct interpretation of a provision. 

 Secondly, a focus on the deference question alone may give a very 
 misleading impression as to the degree of autonomy reserved for primary 
decision-makers in different jurisdictions. Mark Aronson ’ s contribution to 
this volume reminds us that there is a range of other doctrinal devices that 
may be, and are, used to carve out such autonomy. Resort to such alterna-
tive devices may be denigrated as manipulation and lacking transparency, 
and Taggart was inclined to see it that way. 26  But even where such devices 

 26      Ibid.  
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are used in an explicitly pragmatic and functional fashion, this may also 
be seen more positively as a way of accommodating the universal need 
for an adequate measure of administrative autonomy within the variety 
of different constitutional and doctrinal contexts of different jurisdictions. 
That is the view advanced in Aronson ’ s chapter, in which he surveys five 
common-law jurisdictions, identifying the devices used to carve out admin-
istrative autonomy in each jurisdiction and locating these devices within 
the constitutional and doctrinal contexts of those jurisdictions. Aside from 
the devices used, the differences he notes also include that autonomy is 
accorded to different types of bodies and for different reasons.  

   C.  Questions Remaining Once Deference on Questions of Law 
is Accepted  

 Finally, even if the possibility of deference on questions of law is accepted 
in principle, many further questions remain. Two of the contributions to 
this part concern such questions. 

 One set of questions concerns what deference on questions of law means 
more concretely, and exactly when it should apply. Hanna Wilberg ’ s con-
tribution concerns the latter question. Her focus is on a particular group 
of grounds: the grounds of irrelevant considerations, failure to consider 
mandatory considerations, and improper purpose. She considers how these 
grounds should be categorised (which leads her into the conceptual ques-
tion whether questions of law can be distinguished from other questions), 
and how they fit into both deferential and non-deferential approaches. 

 Another question is whether and how deference on questions of law can 
be made to work in practice. Both of the North American jurisdictions that 
have adopted deference on questions of law have experienced anything but 
plain sailing in this area since then. Paul Daly ’ s contribution to this volume 
focuses on Canada and traces this voyage in detail. The persistent theme 
he identifies is the continuing challenge of maintaining a judicial commit-
ment to deference on questions of law. This ties in with the earlier point 
about different structures of analysis leading to different answers: Daly 
notes that the move to deference on questions of law in Canada involved a 
paradigm shift, and points to the lingering influence of the old paradigm as 
a  destabilising influence. 

 Taken in combination, the chapters that form part B of this volume 
demonstrate that although every system of administrative law must grapple 
with questions about deference on issues of law, the pervasiveness of such 
questions is not matched by any uniformity in the answers that are adopted. 
In this way, the contributions to this part of the book show that the extent 
and appropriateness of deference in this area are, at least to some extent, 
functions of institutional design and constitutional structure and history 
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that inevitably vary from system to system. Even though this means that 
great caution must be exercised before concluding that a given common-
law jurisdiction might profitably borrow from another ’ s approach in this 
area, it does not undermine the utility of comparative work in this area. 
Far from it: understanding how and why things might be done differently 
elsewhere allows us to examine our own jurisdiction with fresh eyes, and to 
adopt a suitably critical approach to assessing the adequacy of its response 
to the complex questions that arise in this area.   

   IV. PART C: RIGHTS-BASED REVIEW  

 As noted, the third and final part of the book deals with rights-based 
review, including in that category both rights that are protected by statute 
or by a written constitution and fundamental common-law rights. While 
rights also feature frequently in part A, that is by way of considering the 
extent to which approaches that are established and appropriate in rights 
cases may be extended to other types of cases. This part, on the other hand, 
concerns the approach that should be taken to rights cases. 

 We devote a separate part of the book to this topic because it potentially 
raises both of the questions addressed in the first two parts. Rights claims 
are often seen as matters of law, and so it is often thought that they are 
among the areas that are most obviously the domain of the courts. Yet at 
the same time, it is also widely appreciated that issues about justification for 
limits on rights are a type of question that concerns the substantive merits, 
on which courts have traditionally accorded very substantial deference to 
decision-makers. 

 The tension between those two aspects of the topic indeed accounts 
for much of the unsettled nature of the law in this area. 27  The picture is 
also complicated by further distinctions, including those between rights 
enshrined in statute and common-law rights, and between administra-
tive law and constitutional law. In the different contexts of the various 
common-law jurisdictions, these several fault-lines throw up different sets 
of issues. The contributions to this volume concern aspects of three such 
sets of issues: whether and what type of deference is appropriate in applying  
the proportionality test that applies in the context of statutory rights guar-
antees; the appropriate methodology for administrative law protection of 
common-law rights; and the appropriate methodology for administrative 
law protection of constitutional rights guarantees. 

 27      See      P   Rishworth    and others,   The New Zealand Bill of Rights   (  Auckland  ,  Oxford 
 University Press ,  2003 )   ch 5.8 (by G Huscroft);       DR   Knight   ,  ‘  Mapping the Rainbow of Review : 
 Recognising Variable Intensity  ’  [ 2010 ]     New Zealand Law Review    393, 427 – 29    .  



12 Mark Elliott and Hanna Wilberg

   A. Statutory Rights: Deference in Relation to Proportionality ?   

 In jurisdictions with a statutory bill of rights, the structure of the inquiry in 
cases invoking those rights is fairly well established (albeit that the precise 
details turn upon the particular bill of rights in question): it is necessary 
to ask whether a right is engaged on its proper interpretation, whether the 
infringement of the right can be justified, often by reference to a propor-
tionality test, and whether an unjustified limit is nevertheless authorised 
by the empowering statute or whether that statute can be read so as not to 
authorise such unjustified limits. 28  However, it remains a highly unsettled 
question, thanks at least in part to the conceptual tension mentioned 
above, whether and to what extent deference may be due in disposing of 
rights-based challenges, and in particular in applying the proportionality 
test. In the UK, most commentators agree that there must be some room 
for  deference, 29  and many cases follow this approach. 30  However, many 
judges and some commentators have attacked deference as constitutionally 
improper. 31  In New Zealand, it has recently been pointed out that in admin-
istrative law cases, courts may be engaging in an extreme form of deference 
in tacitly forbearing from carrying out a proportionality enquiry at all. 32  

 Claudia Geiringer ’ s essay in this part explores another possible version 
of tacit deference, according to which courts might adopt partly process- 
rather than purely results-oriented review when dealing with rights claims. 
Process-based review means review of primary decision-makers ’  reason-
ing processes, the effect of which is to impose a duty on those decision-
makers to apply a proportionality test — or at least engage to some extent 
with the issues raised by that test — before reaching decisions that limit 

 28      See, eg     R (Aguilar Quila) v Secretary of State for the Home Department   [ 2011 ]  UKSC 45   , 
[2012] 1 AC 621;  R v Hansen  [2007] NZSC 7, [2007] 3 NZLR 1.  

 29      See, eg      J   McLean   ,    P   Rishworth    and    M   Taggart   ,  ‘  The Impact of the New Zealand Bill of 
Rights on Administrative Law  ’  in   The New Zealand Bill of Rights Act 1990   (  Auckland  ,  Legal 
Research Foundation ,  1992 )  62, 78 – 79, 87 and 96   ;       M   Elliott   ,  ‘  Proportionality and Deference : 
 The Importance of a Structured Approach  ’   in     C   Forsyth    and others (eds),   Effective Judicial 
Review  :   A Cornerstone of Good Governance   (  Oxford  ,  Oxford University Press ,  2010 )  264    ; 
      J   Rivers     ‘  Proportionality and Variable Intensity of Review  ’  ( 2006 )  65      Cambridge Law Journal   
 174    ;       A   Kavanagh   ,  ‘  Defending Deference in Public Law and Constitutional Theory  ’  ( 2010 )  126   
   Law Quarterly Review    222    .  

 30      See, eg     R (Daly) v Secretary of State for the Home Department   [ 2001 ]  UKHL 26   , [2001] 
2 AC 532, [28];     R (SB) v Governors of Denbigh High School   [ 2006 ]  UKHL 15   , [2007] 1 AC 
100;  Aguilar Quila  (n 28), [46], but cf [61];     Ministry of Health v Atkinson   [ 2012 ]  NZCA 184   , 
[2012] 3 NZLR 456.  

 31      See, eg     Huang v Secretary of State for the Home Department   [ 2007 ]  2 AC 167    (HL) 
[16] (Lord Bingham);     R (ProLife Alliance) v British Broadcasting Corporation   [ 2003 ]  UKHL 
33   , [2004] 1 AC 185 (HL) [75] – [77] (Lord Hoffmann);       T   Allan   ,  ‘  Human Rights and Judicial 
 Review :  A Critique of  “ Due Deference ”   ’  [ 2006 ]     Cambridge Law Journal    671    .  

 32            C   Geiringer   ,  ‘  Sources of Resistance to Proportionality Review of Administrative Power 
Under the New Zealand Bill of Rights Act  ’  ( 2013 )  11      New Zealand Journal of Public and Inter-
national Law    123    ; cf       H   Wilberg   ,  ‘  The Bill of Rights in Administrative Law Cases :  Taking Stock 
and Suggesting Some Reassessment  ’  ( 2013 )  25      New Zealand Universities Law Review    866    .  
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statutory or constitutional rights. Where this is preferred to results-oriented 
rights-review, that could be seen as a form of deference: a court may desist 
from substituting its view of what the right requires, provided that the 
decision-maker has properly addressed that question. Whether this form of 
review is really less intrusive is, however, very much a contentious question, 
and Geiringer joins other commentators who have cast doubt on that idea. 
She also outlines several other policy arguments for and against such an 
approach, and traces the fortunes of those arguments in the different con-
texts of the English, Australian, Canadian and New Zealand human rights 
instruments.  

   B. Common-Law Rights: Protected via Legality or Rationality ?   

 Both the UK and New Zealand retain, alongside their statutory human 
rights instruments, an active strand of case law concerning fundamental 
common-law rights. 33  There remains considerable uncertainty, however, as 
to the choice of doctrinal means by which such rights are to be protected, 
and consequently also as to the applicable standard or intensity of review. 
Courts have variously used one of two distinct options, largely without ever 
acknowledging that there is a choice, let alone discussing how the choice 
should be made. 34  

 One option is to apply an interpretive presumption of consistency with 
fundamental common-law rights to empowering provisions — sometimes in 
the form of the so-called  ‘ principle of legality ’  according to which general 
words do not abrogate fundamental rights. 35  Since the impact of the right 
on this approach is on the  vires  — the legal scope of the power, there is not 
usually any whiff of deference to be detected when this approach is used. 
The alternative option is to invoke the fact that a fundamental right is 
affected as a reason for increasing the intensity of review on the traditional 
unreasonableness ground — this is known as  ‘ heightened scrutiny ’  or by 
 various similar expressions. 36  Even with the rights-motivated increase in 
scrutiny, however, this approach still necessarily involves a degree of defer-
ence: the court reviews the rationality of the decision, not its legal correct-
ness. By way of extension of this alternative approach, many consider that 
a proportionality test should be adopted instead of the heightened scrutiny 
unreasonableness test; but so far, case law remains equivocal on this further 

 33      See, eg     Osborn v Parole Board   [ 2013 ]  UKSC 61   , [2013] 3 WLR 1020;     Cropp v Judicial 
Committee   [ 2008 ]  NZSC 46, [2008] 3 NZLR 774    (SC).  

 34      See, generally,      M   Elliott   ,   Constitutional Foundations of Judicial Review   (  Oxford  ,  Hart 
Publishing ,  2001 )  209 – 18   ;       M   Fordham    and    T   de la Mare   ,  ‘  Anxious scrutiny, the principle of 
legality and the Human Rights Act  ’  [ 2000 ]     Judicial Review    40    .  

 35          R v Lord Chancellor, ex p Witham   [ 1998 ]  QB 575   .  
 36          R v Ministry of Defence, ex p Smith   [ 1996 ]  QB 517    (CA).     Wolf v Minister of Immigration   

[ 2004 ]  NZAR 414 (HC).     
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step. 37  However, even if this further extension were unequivocally adopted, 
it would still likely involve at least the same degree of deference as that 
which is attracted when infractions of statutory human rights are alleged. 

 It is possible, and arguably attractive, to integrate the two approaches —
 respectively involving an interpretative presumption and scrutiny of the 
decision-maker ’ s justification — into one composite approach that cor-
responds to the established approach to statutory rights. This was one of 
Michael Taggart ’ s less widely noted suggestions. 38  Courts could first use 
heightened scrutiny or proportionality to decide whether a rights infringe-
ment could be justified. If the limit was not justified, they would then 
use the principle of legality, declaring the rights-infringing decision to be 
unlawful unless it was clearly authorised by the empowering provision. 
However, while such a composite approach can be seen in some cases, 39  it 
has not attracted much attention, let alone widespread acceptance. 

 Philip Sales ’ s essay in this part addresses the choice between these two 
distinct approaches in the particular context of the Crown ’ s  ‘ third source ’  
or common-law powers. Against the background of a wide-ranging discus-
sion of the nature and limits of such powers, he rejects the notion that these 
powers are subject to fundamental common-law rights by virtue of the 
 principle of legality just like statutory powers are, as well as the possibility 
that the two approaches might be integrated in this context. Instead, he 
argues that variable intensity rationality review provides the appropriate 
means for protecting fundamental common-law rights in this context. Also 
briefly addressed by Sales is the impact of statutory rights on common-law 
powers.  

   C.  Constitutional Rights: Protected via Administrative Law or 
Constitutional Law ?   

 In Canada, one might expect the tension between legality and substance in 
rights claims to be largely absent, given that Canadian administrative law 
has adopted the same standard of review analysis both for issues of legality  
and for review of discretion. Yet the correct approach to rights-based 
review there has been similarly contested, thanks to the fact that in Canada 
it straddles one of the other divides: that between administrative law and 
constitutional law (the latter involving the Canadian Charter of Rights 

 37      See, eg the judgments of Lords Mance, Toulson and Carnwath in     Kennedy v Charity 
Commission   [ 2014 ]  UKSC 20   , [2014] 2 WLR 808.  

 38            D   Dyzenhaus   ,    M   Hunt    and    M   Taggart   ,  ‘  The Principle of Legality in Administrative 
Law :  Internationalisation as Constitutionalisation  ’  ( 2001 )  1      Oxford University Common Law 
 Journal    5, 22 – 23    ; see also, Taggart,  ‘ Proportionality ’  (n 1) 431.  

 39      Eg     R v Secretary of State for the Home Department, ex p Simms   [ 2000 ]  2 AC 115    (HL); 
the judgment of Lord Bingham in  Daly  (n 30).  
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and Freedoms). 40  Early case law applied the constitutional proportionality 
methodology even in challenges to exercises of administrative  discretion, 41  
but that was contentious from the start. 42  Recently, the Supreme Court 
finally accepted the validity of those doubts, and adopted instead the 
administrative law test of unreasonableness for assessing the justification 
for such administrative rights-infringements, albeit the application of that 
test is to be informed by constitutional concerns. 43  

 Mark Walters in his essay in this part criticises this recent Canadian 
move away from a constitutional proportionality analysis in challenges 
to exercises of administrative discretion, as well as the Canadian courts ’  
unwillingness to contemplate a proportionality analysis outside the sphere 
of constitutional rights. Indeed, he rejects the divide that has developed in 
Canada between administrative and constitutional law, and between the 
distinctive and apparently incompatible approaches or  ‘ ethics ’  adopted by 
the courts in these two areas. He argues for a return to the  ‘ unity of public 
law ’ . 44    

   V. UNTO THE BREACH ONCE MORE  

 Returning to the overall set of questions concerning the appropriate scope 
and intensity of substantive review, it will be recalled that Taggart, while 
coming down in favour of  ‘ bifurcation ’  in the end, maintained his view that 
there should be a unity of methodology across all cases involving rights, 
from whatever source. 45  The contributions to this book demonstrate that 
debate continues on this rights/wrongs divide and on many other divides 
that may be used either to organise substantive review or to delineate 
its boundaries—divides between: substance and process; outcome and 
procedure; merits and legality; law, fact and discretion or policy; unrea-
sonableness and proportionality; administrative and constitutional law; 
administrative and human rights law; and almost countless others. All of 
these divides remain contested as to their validity, as to their relevance to 
the task at hand, and as to where they should be drawn if they are relevant. 
The  ‘ unity of public law ’ , declared by David Dyzenhaus, Michael Taggart 
and other contributors to the volume with that title, 46  remains elusive 

 40      A feature which is also discussed in Claudia Geiringer ’ s essay.  
 41          Slaight Communications Inc v Davidson   [ 1989 ]  1 SCR 1038    (SCC).  
 42      Ibid; and much more recently, see     Multani v Commission Scolaire Marguerite-Bourgeoys   

 2006   SCC 6   , [2006] 1 SCR 256.  
 43          Dor é  v Qu é bec (Tribunal des professions)    2012   SCC 12   , [2012] 1 SCR 395.  
 44      A reference to      D   Dyzenhaus    (ed),   The Unity of Public Law   (  Oxford  ,  Hart Publishing , 

 2004 )  .  
 45      Taggart,  ‘ Proportionality ’  (n 1).  
 46      Dyzenhaus (n 44).  
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in many respects. It may indeed be an illusory goal, but that would be a 
 contentious claim in its own right. 

 However, even if distinctions such as those between legality and merits or 
between rights and other cases are valid and significant, it is still important 
and useful to see the issues on both sides of these divides as interrelated 
parts of a broader whole. Inspired by Taggart ’ s work and by the Canadian 
perspective on which he drew, that is the approach we have sought to fos-
ter by combining exploration of issues concerning all of these versions of 
substantive review in this collection.  

  


