
PREFACE

This book is about antitrust, but I intend to engage not only those versed in 
the legal and economic details of antitrust law, but also those interested in the 
morality of matters between the individual and the state. At issue is whether an 
important social function currently being regulated in a certain manner is, or is 
not, respectful of rights we as a society consider basic, indeed almost sacred.  If 
my analysis of antitrust holds true, this body of law errs in assuming only one side 
in the debate has rights.  What matters is not merely if antitrust doctrine is good 
or bad (or can be improved), but what we can learn through querying what has 
hitherto gone unaddressed, assumed away. Through exploration of the moral and 
economic justifications for the body of law we call antitrust, I delve into the sub-
conscious bias favouring ‘consumers’—even when we do not really know what the 
word means. Through putting both producers and consumers side by side, each 
is examined in light of the other, seeing through the categories to the underlying 
assumptions and mental images guiding them. Furthermore, by placing ‘those we 
love to hate’ on equal footing with those we empathize with and see ourselves in, 
we can discipline ourselves into exposing what we are really saying—and why it 
might mean something different than initially presumed.

The thesis of this book is that antitrust law as practiced today blends together 
two themes, contradictory in nature. On one hand, there is a widely-held belief 
that competition is right, indeed a moral right we are entitled to—as well as 
an economically sound policy. On the other hand there is an assumption that 
consumers deserve to be protected, that high prices are at best a temporary phe-
nomenon drawing in competition to lower them, and at worst—a social evil to be 
combated by courts and state agencies. The rights of consumers assume a moral 
content to antitrust, while the efficiency of competition assumes objective and 
value-neutral criteria for state intervention. Producers’ rights are seen (if at all) as 
instrumental. I hope to show that moral-neutrality is not an option in antitrust, 
that the current economic focus is not value-free and consumer-centrality is just 
one more explicit step in a direction already existing implicitly in the antitrust-
as-efficiency paradigm. It not against the result that I argue, as society has a right 
to choose which rights to protect, but I do argue that current doctrine implicitly 
assumes away producers’ rights and leads to intellectual dishonesty. By misleading 
ourselves about antitrust being both moral and right, we avoid the hard work of 
balancing between competing claims. Through antitrust we support intervention 
and governmental takings that would never have garnered such support were they 
framed in other contexts.



In the interest of engaging a broad audience, I give a background for and 
explain the main terms antitrust debate requires. Those familiar with the litera-
ture will find, I hope, a novel outlook in the descriptive parts. Efficiency analysis 
is presented and assessed, but it is not the main thrust of the book—morality is. 
Efficiency is one of the various goals society seeks to achieve through antitrust, 
central in its application, but requiring moral justification just as does any other 
reason for governmental intervention. The main discussion is of rights: specifi-
cally, the rights of those harmed by monopolistic practices as well as the rights of 
antitrust offenders.

I separate between rights that can be argued to be vested in specific individuals, 
or groups of individuals, and the aggregate interests of society at large. In the end, 
courts decide on issues where rights clash, and my main argument is that anti-
trust is precisely such a case—though current doctrine often sidesteps the issue. 
Similarly to other cases where the state infringes upon an individual’s rights, or 
where two parties claim rights whose implications clash, it is constitutional dis-
course which interjects. I aim to bring antitrust law to such constitutional review 
and argue for a standard according to which courts, regulators, and legislators 
can balance between the competing claims. The issues debated are not just which 
practice is ‘competitive’ and which not, but which standard of care the state should 
use when affecting individuals’ rights. The question is of the morality of actions 
that government carries out in our name, with a broad consensus assuming such 
conduct is both right and fair. I hope to show that it is not that simple.  

The current focus in antitrust enforcement towards economically-oriented 
rules applied by technocratic administrative agencies avoids philosophical dis-
putes regarding rights by focusing on scientific economic principles applied by 
supposedly value-neutral professionals. I hope to show that such value-neutrality 
is a myth, and underlying the technocratic rules are implicit assumptions regard-
ing the basic rights of those involved. Were efficiency-maximizing rules to be 
applied in other contexts as they are in antitrust, we would have a rebellion on our 
hands by those claiming infringement of their rights to governmental respect of 
property and freedom of contract. The fact that these issues remain unaddressed 
in the realm of antitrust is explained by its history and gradual evolution, as the 
type of ‘monopoly’ which initially justified antitrust legislation (and still underlies 
popular conceptions of its subject matter) is very far from today’s implementation 
of the same terms. 

The ultimate goal to which I aspire is not that antitrust be altered in one specific 
way or another, but that we as a society take more care in exercising our power; 
that even when force or compulsion are necessary and justified, we employ them 
with respect for those whose conduct requires limiting. Through true recognition 
of the various rights, and true effort in balancing them correctly, we can better 
ourselves as a society which collectively wields great power through the state and 
its legal system.

vi Preface



Introduction

Antitrust is a fascinating subject. Broad in application and rhetoric, almost all 
can rally around the popular themes of competition, economic efficiency, and 
consumer protection. Standard antitrust rhetoric envisions the state intervening 
in order to protect the many from the few, the weak from the strong and the ‘com-
mon people’ from ‘monopolists’. But perhaps this view exists more in theory than 
in practice; an illusion of wholesomeness kept in place by avoiding the hard issues 
of protectionism, of populism, of promoting an implicit view of property very 
different from the one guiding other legal topics and public opinion generally.

The general and broadly-accepted theme of antitrust can be stated thus: that 
it is government’s duty to ensure effective competition, protect the marketplace 
from monopolization and collaboration among competitors, in order to facilitate 
economic growth and protect consumers; that both economics and basic moral 
values support society’s regulation of excessive power in the marketplace and that 
the unilateral and coordinated effects of monopolistic phenomena are justly cur-
tailed; that there is a right to compete, but not to monopolize, a right to expand, 
but not to overpower. 

It should be stated at the outset, that this intuitive guideline is precisely what 
I hope to show is wrong with current antitrust doctrine. What has become the 
commonsensical view masks a hidden assumption—that monopolists as such are 
to be limited unless others benefit from their practices. This assumption, while not 
always clearly stated in the literature, is a necessary one for many of the standard 
arguments, and the text below will aim to flush out its underlying existence as well as 
where it is dead wrong. I focus on ‘monopolists’, although the argument is broader. 
It relates also to actual and potential possessors of unilateral market power, as well 
as businesses wishing to coordinate by agreement or merger. In general, the term 
‘monopolist’ throughout the book should be understood not as a term of art, but 
as a broad description of those that antitrust law aims to regulate. Where monop-
olies, cartels and mergers require differentiation, I shall explore their distinctions 
as these apply to legal and economic policy. While the argument is general, apply-
ing to possessors of market power more generally (or those hoping to achieve it), 
I use the term ‘monopolists’ for the simple reason that arguing for their protection 
is the hardest case to make. I thus focus on the extreme, since if my argument 
proves true there—it will be easier to apply elsewhere. Once monopolists’ rights 
are accepted as a key feature of the antitrust debate, applying similar arguments 
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to less extreme cases, where market power is less clearly an issue, will follow. It 
should be clear, though, that my argument is broader than some current com-
mentators’ arguments in defence of monopoly. It is not just that monopoly is 
sometimes efficient (eg, due to innovation or ‘winner-take-all’ competition), and 
it is not just that some monopolists ‘deserve’ their supra-competitive gains (as 
some have argued following Microsoft and Trinko). I hope to justify a broader 
contention—that monopolists are to be treated with a priori respect, as bearers 
of protected rights, until these are shown to be justifiably overcome by other con-
cerns. Defining what ‘justifiably’ means in this context, and how balancing is to be 
achieved, are the main tasks before us.

The question this book aims to answer is a seemingly simple one: what are the 
justifications for the existence of antitrust law and how coherent is existing doc-
trine with its underlying justifications? This basic question leads us down a path of 
research ranging from the initial concerns that gave rise to antitrust legislation some 
one hundred years ago, to the latest developments in ongoing economic research 
reassessing actual effects of the law’s implementation. This book aims to incorpo-
rate the different facets of antitrust research, from the highly theoretical arguments 
of philosophy, law and economics, to the empirical research witnessing sometimes 
mixed effects of current legal regimes. While true justice to the disciplines this book 
draws from demands many volumes devoted to each sub-topic, my hope is that the 
interest in focus and conciseness will not detract from the quality of the debate.

Most commentators on antitrust begin with a simple and endearing premise: 
monopoly as such distorts the balance of power between buyers and sellers, 
allowing the latter to raise prices above the competitive level. The negative effects 
discerned are both with regard to the total welfare created by trade, and with 
regard to the distribution of surplus between those directly affected. The analysis 
called for by this basic premise is already multifaceted: economic analysis of the 
relevant business practices and their effects in different circumstances, philo-
sophical assessment of the rights and duties of those involved and legal analysis 
of the definitions used and the institutions involved with implementation. What 
seemed at first a consensual premise for justifying state intervention in monopo-
listic practices thus develops into a series of related debates, each highlighting 
the differing effects of specific circumstances and theoretical conceptions. The 
‘monopolists’ studied here are all those whose conduct is to be limited by anti-
trust law, whether true holders of a unique selling position, firms proposing a 
merger which might be forbidden, or business people engaged in what might be 
construed as an antitrust offence. In all cases, antitrust law plays a limiting role, 
constraining the freedom of those hoping to achieve their own aims, presumably 
with legal doctrine operating in the interest of society at large. It is precisely this 
public interest which I challenge, examining the rights infringed upon and the 
justification for state intervention. 

This book offers a model that draws from different viewpoints and aims to 
build one coherent framework. In a nutshell, the argument may be presented 
as follows: in order to argue that a specific rule of antitrust is appropriate, that 
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rule must rely on coherent principles. These principles, in turn, must present 
a complete picture of the relevant circumstances, ie, take into consideration all 
those affected with no one left out. Obviously, different parties will have different 
interests, thus we cannot hope for one ‘correct’ answer that will satisfy everyone. 
Thus, a model must be devised that will create a standard for judging among 
the competing interests—whether lexically preferring one side over the other, or 
 balancing them in some other way. 

Any proposed standard must be built ‘from the bottom up’, meaning that we 
begin by defining the relevant parties and defending or rebutting their claimed 
interests in the matter. Each interest is assessed not only as to its importance to 
the party claiming it, but also as to the moral justification of protecting such an 
interest in the first place—separating material interests from vested rights. 

The philosophical distinction between interests and rights will prove central in 
our debate regarding the protection that each side to the debate may claim from 
outside intervention. It is here that the crux of the matter lies regarding antitrust 
law: the devising of rules, and especially their implementation, is aimed at initiat-
ing state intervention that will ultimately limit one side (monopolists) and protect 
the other (consumers). The balancing of limitation and protection employed 
exposes the legal system’s underlying assumptions regarding the rights involved, 
their relative weight and the appropriate balance to be struck when both sides 
have competing claims.

If a balancing test is to be complete, it must consider not only the party suf-
fering from the opposed business practices, but also those to be limited by state 
intervention—the monopolists themselves. While the need to assess monopolists’ 
rights may seem self-evident when presented in the context of devising a balanc-
ing test, it is illuminating to note that the great majority of antitrust scholars have 
very little to say on the subject. Below, we shall see that most of the literature 
regarding the core principles of antitrust deal extensively with the rights of con-
sumers and other groups harmed by monopolistic business practices, but analysis 
of ‘the monopolists’ side’ focuses almost exclusively on claims that ‘no harm was 
done’, or efficiency justifications claiming benefits exceeding costs. What is miss-
ing from the debate is a strong positive statement on behalf of monopolists: that 
even if harm was done, or the practices concerned are inefficient, monopolists 
are sometimes well within their rights to do so. One of the initial contributions 
this book seeks to make is in substantiating the need for a rights-based analysis 
of monopolists as well as their victims, before judgement may be passed on any 
conception of antitrust law, or rule thereof. 

On this basis, I offer a specific balancing test drawn from basic tenets of 
constitutional law—that similarly to a democracy’s right to protect itself from 
non-democratic elements, a capitalistic society has the right to protect itself 
from economic power aimed at subverting the market process. In both cases, the 
framework provided by the state relies on an ideology of political restraint allow-
ing free exchange of opinions and goods, and both provide means for misuse of 
the freedoms granted. 
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An established constitutional frame for this type of issue is the extent of 
 freedom of speech granted to non-democratic elements, where a balance must 
be struck between an affected individual’s rights in promulgating their views and 
society’s interest in self-preservation. Constitutional discourse examines this in 
the extreme, such as cases where anti-democratic groups seek protection of their 
right to freedom of speech and assembly. It is at this extreme that clarity is sought 
in differentiating what exactly we mean when the term ‘rights’ is used, and how 
these rights have standing independent of our moral judgement regarding the 
party claiming them. The text below will show striking resemblances between this 
case and the framework of the free market (though the latter is obviously a much 
less extreme example), where monopolists claim a right to choose with whom and 
on what terms to conduct their business. 

The right to free trade, similarly to the right to free expression, is not without its 
limits—especially where actions usually protected by such a right may lead to its 
limitation for others whom the system must protect as well. On a practical level, 
once the need for assessing monopolists’ rights is made clear, and the balancing 
test spelled out, I will show that the current focus in antitrust implementation and 
scholarship is inappropriate. The current trend towards professional application 
of ‘scientific’ rules based on economic analysis belies the moral content implic-
itly assumed, and the focus on market power assessed on a case-by-case basis 
inappropriately biases application away from the values for which antitrust was 
initially enacted and currently supported. If we are to take the moral content of 
antitrust seriously, practical significance points toward an emphasis on economic, 
rather than market, power. 

Looking into the underlying social agreement which legitimizes antirust 
requires focus on its effect on a macro level, rather than a micro scale. Succinctly 
put, the analysis below may lead to a context-sensitive application of antitrust 
rules—more intervention in politically sensitive arenas such as media and infor-
mation (as well as basic and essential goods) and less intervention in markets less 
worthy of collective support, such as luxury items and those producing social 
harms. Contextual application, while intuitive in some respects, is problematic in 
others—namely that value judgements must be made, and antitrust agencies are 
not necessarily the best situated to make them. I thus explore institutional issues 
raised by this option, and the difficulties which are bound to arise. Here as before, 
my focus is not solely on the final result and policy recommendations, but on 
the in-depth analysis preceding them. My hope is that even those opposing my 
conclusions can gain from the discussion, and that the need for a balancing test 
is substantiated—even if its application is disputed. Since it is values and beliefs 
about society which require balancing, differing views are to be expected and I 
hope to set out a method for deliberation which would force us to take the com-
peting claims into account. The process, rather than the result, is key.

The book’s thesis is developed in three parts: in the first part, the contextual 
setting of antitrust is presented—both legal and economic. In the second part, the 
goals of antitrust are presented and discussed. I differentiate between  aggregate 
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goals that society as a whole pursues, and fairness claims made on behalf of 
the direct parties to the debate: monopolists on one hand, and their victims on 
the other. In part three, the case for a constitutional balancing test is made—
both its justification and its content. Examples of implementation and general 
 conclusions wrap up.

PART I: THE SETTING OF ANTITRUST

Chapter one, ‘The Legal and Rhetorical Context of Antitrust’, begins with 
 history—the social and legal setting in which antitrust arose and reached its 
current prominence. Common law antecedents are reviewed, from the rise of 
monopolies, through restrictions of trade by consensual means, to the enactment 
of specific statutes dealing with the problems stemming from economic and mar-
ket power (including the distinction between the two). Historical review allows 
for differentiation between the themes which led to initial antitrust legislation and 
those guiding today’s implementation. While labels (such as ‘monopoly’) remain 
the same, I show that content changed considerably. This distinction allows for an 
observation which proves key later on—that many supporters of antitrust have 
specific mental images regarding the monopolistic phenomena enjoined, images 
based on the evolution of the field and far from today’s practice.

The basic goals of antitrust (as stated by legislators, courts and scholars world-
wide) are presented, setting the stage for in-depth discussion in later chapters. 
I then present American and European antitrust doctrines, in each case focusing 
on one central issue to allow for a deeper understanding of the legal systems where 
implementation of the proposed model is later to take place. Finally, I examine the 
role of competition, arguing that while rhetoric abounds regarding its status as an 
independent goal, this unduly masks its instrumental role in serving underlying 
interests—mainly the protection of consumers or economic efficiency (and a few 
others to be considered below). Competition, I argue, is used mostly as a proxy—a 
means justified only when the ends are worthwhile. This is not the only option. 
Competition can be valued as an independent good, although delving into the 
justifications therefore shows that application should differ greatly from current 
practice—giving it prominence in specific contexts, while limiting it in others.

PART II: THE GOALS OF ANTITRUST

Chapter two, ‘The Societal Goals of Antitrust’, begins the mission of presenting 
the different interests affected by monopoly and antitrust, focusing on aggregate 
concerns. The societal goal most often referred to in antitrust debate is that of 
economic efficiency, thus it is assessed first. I define the different conceptions of 
economic efficiency and assess each, both as to its use in justifying antitrust inter-
vention and as to contrary considerations, ie, the efficiency reasons for favouring 
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non-intervention. Since the basic economic models justifying antitrust are well 
known, I sketch them out concisely and concentrate on their critique and qualifi-
cation, as well as introducing arguments not previously considered. Consequently, 
this chapter is more focused on raising objections to accepted antitrust doctrine 
than on justifying it. 

Objections to antitrust follow one of two basic routes: first, economic analyses 
shows where previous models overstated the inefficiency resulting from monopo-
listic practices, as well as showing alternative efficiency gains from practices pre-
viously considered aggregately inefficient. Most students of antitrust might find 
it baffling that anyone would seriously argue that monopoly is efficient, yet seri-
ous commentators contend precisely that—albeit within limited circumstances. 
I present the main arguments in this vein, and present empirical evidence sup-
porting such conclusions. In addition to such ‘efficient monopolization’ argu-
ments, more mundane analyses are presented as well, showing the limitations of 
accepted economic theories regarding monopoly’s inefficiency. While the ineffi-
ciency of monopolistic practices is often irrefutable, its scale may be much smaller 
than commonly perceived.

The second type of objection to antitrust’s efficiency, contends that even if 
monopoly as such is inefficient, the actions taken in order to combat its evils may 
be harmful in themselves. A distinction is made between direct costs of antitrust 
enforcement and the indirect costs thereof. While the direct costs are quite easily 
pointed out, the indirect costs are more often ignored. Here, I focus on the ‘public 
choice’ literature which sheds new light on an old subject, and use empirical stud-
ies to emphasize the theoretical arguments made.

After an extensive review of the efficiency arguments, of different types and per-
suasions, I turn to other societal goals, of a non-economic sort. Two main argu-
ments of this type are presented and critiqued: the claim that antitrust is aimed at 
facilitating a society of entrepreneurs or small businesses (the ‘Jeffersonian ideal’), 
and that antitrust exists to protect democracy from the accumulation of economic 
power in the hands of the few (the problem of bigness). Both have been histori-
cally significant in the development of antitrust doctrine, despite currently giving 
way to the focus on economic efficiency. As previously, I stress limitations rather 
than strengths of claims made on behalf of societal protection of its interests, 
keeping in mind that even when society has a legitimate interest, the question 
remains of who is to benefit and what rights may be claimed by those paying 
the price therefore. Nonetheless, the history of societal concern with economic 
(rather than market) power and the effect of ‘bigness’ on democracy is important, 
and this chapter lays the groundwork for the return to these issues later on, in the 
discussion of the balancing test and the values considered within it.

Chapter three, ‘Monopoly’s Victims’, moves our debate to the realm of fair-
ness and individual rights. As stated above, the rights of those suffering from 
monopolistic practices have long played a central role in the justification of anti-
trust law designed to protect them. Consumers have long been assumed to be the 
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 paradigmatic victims of monopoly, but they are not alone. Competitors, small 
businesses and local communities are also among those whom antitrust purports 
to protect. Each of these groups is separately assessed, with special emphasis on 
discerning the interests of each group distinctly from their vested rights. The 
result is a critical assessment of some of the most commonly assumed justifica-
tions for antitrust law. The famous ‘wealth transfer’ argument in particular is 
analyzed at length as to its philosophic assumptions, and different conceptions of 
justice are reviewed that might warrant antitrust intervention for the protection 
of individual rights.

Given the consumer-centrality of current antitrust debate, I delve into the 
question of their vested rights, underlying the common ‘protect the weak from the 
strong’ conception of antitrust. While multiple prongs of research are presented 
and assessed, I stress Rawls’ ‘veil of ignorance’ criterion, both due to its central-
ity in moral and political philosophy, and due to its ability to transcend biases 
and preconceptions we might bring to the debate. The question which social 
agreement might be reached when each of us is blind to our own preferences 
and circumstances allows for a new outlook regarding consumer rights and the 
justification of antitrust.

Chapter four, ‘Monopolists’ Rights’, is the first in-depth look at monopolists as 
bearers of rights. I rely on the basic formulation used in chapter three, and apply a 
similar framework to the other side. Since monopolists have traditionally received 
less attention in the rights debate (more often seen as the ‘bad guys’ whose con-
duct is to be limited), I begin with justifying the very need to review their rights 
in a manner comparable with their victims. Despite their being potential perpe-
trators of evil, I show that no debate of antitrust’s basic concepts can be complete 
without all affected parties being equally assessed as to their rights-based claims. 
Once the need for assessment is made clear, the interests and rights of monopo-
lists are subjected to careful analysis, in line with that of monopoly’s victims. 

Next we turn to taking apart the vague term of ‘monopolists’ to see who it is 
that is adversely affected by antitrust enforcement. Shareholders, workers, credi-
tors and local communities are each separately assessed as to interests and rights 
claimed. Finally, the question of firms as bearers of rights is addressed. Since 
almost all antitrust suits are directed at firms rather than individuals, and the 
debate here focuses on both interests and rights, we must delve into the question 
of firms’ moral standing, either as proxies for distinct individuals, or as indepen-
dent bearers of rights on their own. On this point, as on others preceding it, I make 
it a point to assess the arguments directly, as well as showing where the same issues 
arose when assessing monopoly’s victims. The ‘consumers’ protected by antitrust 
enforcement are often firms involved in commercial transactions, precisely of the 
same sort populating the producers’ side. Furthermore, the indirect purchaser rule 
posits direct consumers as the paradigmatic plaintiffs—leading almost all private 
antitrust litigation to be brought on behalf of firms, and directed against other 
firms. The issue of firms’ rights is tackled, including questions basic to corporate 
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law and the evolution of commercial speech. Still, since firms reside on both sides 
of the antitrust divide, the issue of their moral standing is non-determinative 
of the end result. Even antitrust commentators who ‘agree to disagree’ on firms’ 
rights (assuming they pay attention to the issue at all), cannot escape the fact that 
both sides to this debate rely on firms, thus leading to the necessity of a balancing 
test—precisely where my argument is heading.

PART III: THE BALANCING ACT OF ANTITRUST

This part is where push comes to shove. After laying the groundwork by debating 
the different grounds for antitrust intervention, here they are combined to offer a 
coherent standard that antitrust law must live up to. 

Chapter five, ‘Towards a Constitutional Balance in Antitrust’, begins by assess-
ing the arguments both for and against using a balancing test in the first place, 
and then moves on to the intellectual setting fitting it best. Since the focus is not 
on any specific rule, but on the very basis for justifying antitrust altogether, I 
turn to constitutional law for guidance. While perhaps not self-evident for those 
practiced in the economic and technical jargon of current antitrust debate, con-
stitutional law is appropriate due to the need to assess rights of different parties, 
and especially when examining clashes between them. I show that the theoretical 
conception that antitrust must draw from has a much broader basis in the ques-
tion of state intervention versus minimalism, the right to property and the very 
ground rules guiding social life in capitalist societies. 

In order to develop the standard for balancing among the different parties’ 
rights, I examine both public and private interests in antitrust, and define rel-
evant differences between private action and state action, with special emphasis 
on considerations that law enforcement agencies in particular must respect. 
Constitutional law, and evaluation of state-protected rights and interests more 
generally, depend on philosophical distinctions regarding which values are to be 
given prominence. Many alternatives exist as to assessing these, and I rely mostly 
on the Rawlsian framework of a hypothetical social agreement which can be 
argued to represent what most, if not all, members of society would have agreed 
to—had they been able to assess and deliberate these issues in a disinterested 
manner. Within this framework, I return to the issue of the values which should 
guide antitrust enforcement, and the distinction between economic power on a 
macro level and market power assessed by microeconomic technical and context 
free rules. I argue that the former aligns more closely with dominant social views, 
while the latter represents current antitrust doctrine. I thus propose a reassess-
ment of antitrust enforcement along these lines.

Chapter six, ‘Formalization of Fairness and Envy-Freeness’, offers an intellec-
tual detour prior to the final implementation of the proposed balancing test. My 
hope is that this less familiar form of analysis, developed by economists seeking 
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to employ mathematical tools in order to assess arguments of fair division, will 
allow examination of the issues presented above in a different light and affirm the 
direction taken. While the more philosophically minded will find the very idea of 
‘numerical fairness’ surprising, this form of analysis is well grounded, and offers 
substantial insights relevant to our debate. An extensive review of the literature, 
together with its critique, is presented and then applied to the realm of antitrust. 
Since antitrust analysis has to do with economic concepts, the connection here is 
natural, building on the wealth transfer arguments presented in chapter three and 
dominating much of the fairness-oriented antitrust literature. I use these models 
of fairness to illuminate chasms in the standard conceptions of wealth transfers 
and consumer surplus, raising the question of what right a consumer might have 
in a surplus he did not create, indeed one which never existed prior to, or inde-
pendent of, the trade he now seeks to modify. Issues of freedom, endowments and 
forced labour are tackled, using theoretical constructs to tease apart what com-
mon arguments overlook.

Chapter seven, ‘The “Clear and Present Danger” Standard for Antitrust’, brings 
together all the foundational effort to develop a standard drawing directly from 
the constitutional treatment of clashing rights in other contexts. I develop the 
idea implied above, that monopolists arguing for a right to trade unimpeded by 
the state, are relying on free-market conceptions that they themselves are under-
mining. While a natural gut reaction would be to deny their legitimacy in such a 
claim, a striking similarity can be found in other examples considered in-depth by 
constitutional discourse. Non-democratic groups claiming a right to free speech, 
in part in order to promote social change which would negate that very right, are 
an extreme case of a similar claim—that even those burrowing under a system 
are to be afforded protection, up to a point. The point, in the free speech context, 
is where their actions constitute ‘clear and present danger’ to society or specific 
members thereof, and it is that standard which I seek to learn from and apply to 
antitrust. 

Trade and speech are thus compared, and their similarities and differences 
noted, in order to assess the claim that standards developed in one arena are rel-
evant to the other. I argue on behalf of monopolists for protection of their rights 
to property and freedom of contract, noting that their actions might impede on 
others’ ability to exercise the same. Since the claim and its result are counter-
intuitive for those used to consider victims’ rights alone, I go to great lengths 
to substantiate my claims and to raise (and answer) a wide variety of potential 
objections to the proposed standard. The balancing test is shown to incorporate 
the lengthy analysis that preceded its formulation, so that the whole book comes 
together into one coherent model upon which future policy can be built and 
thought provoked. 

The process of balancing (rather than merely its result) is stressed, as a society 
required to address these issues head-on within a juridical balancing test will 
be forced to consider competing claims—thus unable to ignore the rights of 
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monopolists even when ultimately choosing to overrule them in specific cases. It 
is the act of balancing itself which keeps us aware and maintains a healthy need for 
empathy—taking into account not only those with whom we easily identify, but 
also those initially deemed unworthy of consideration. It is this uneasy empathy 
which keeps us honest, and it is the task of legal standards (among other things) 
to thrust society beyond its comfort zone and protect not just the weak from the 
strong, but occasionally also protect the strong from the weak, especially when the 
latter combine under the auspices of (and employ the power of) the state. 


