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General Introduction

The competitiveness of the European market has been one of the key drivers of 
European integration and is probably one of the biggest attributes of the EU. 
Competitiveness and competition are part of the EU’s DNA. In its founding 
Treaty texts, it can be read that the EU aims for a ‘highly competitive social mar-
ket economy’1 and that it will conduct its economic policy in accordance with the 
principles of an open market economy with free competition.2 One of the EU’s 
core policy instruments for a competitive internal market is the operation of a 
legal regime that prohibits companies from distorting competition. More pre-
cisely, ‘undertakings’ may in principle not restrict competition through any form 
of cooperation or coordination and ‘undertakings with a dominant position’ are 
prohibited from excluding competitors and exploiting trading partners. These 
two prohibitions are laid down in Articles 101 and 102 of the Treaty on the 
Functioning of the European Union (TFEU).3

In the first decades of European integration, the enforcement of EU competi-
tion law was highly centralised. Virtually all enforcement actions under Articles 
101 and 102 TFEU were initiated by the European Commission (hereinafter ‘the 
Commission’). Meanwhile, the enforcement of EU competition law has become 
less centralised – many would even say decentralised. In 2004, essentially in an 
effort to increase enforcement capacity in the wake of the enlargement of the EU, 
the involvement of the Member States in the enforcement of EU competition law 
has been reinforced significantly. This change was brought about by the adoption 
of Council Regulation (EC) No 1/2003 (hereinafter ‘Regulation 1/2003’).4 To 
date, undertakings engaging in anti-competitive behaviour can be chased by a 
whole network of competition authorities. The Commission and the national 
competition authorities combine forces (and resources) to guard the competitive-
ness of the European market. 

Instead of harmonising national enforcement procedures, Regulation 1/2003 rec-
ognises the wide variation of public enforcement systems existing in the Member 
States.5 Accordingly, national competition authorities prosecute infringements of 

1 Article 3(3) Consolidated Version of the Treaty on European Union [2008] OJ C115/13.
2 Article 119 Consolidated Version of the Treaty on the Functioning of the European Union [2008] 

OJ C115/47.
3 [2008] OJ C115/47.
4 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on 

competition laid down in Articles 81 and 82 of the Treaty [2003] OJ L1/1.
5 Recital 35 of the preamble to Regulation 1/2003.
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EU competition law largely on the basis of domestic enforcement regimes. The 
combination of decentralisation and enforcement autonomy raises questions in 
relation to the relationship between EU law and national law. For instance, to what 
extent are the Member States subject to rules and principles of EU law in the 
enforcement of Articles 101 and 102 TFEU? Increasingly, this is becoming a topic of 
debate. The scope of the autonomy of the Member States has been tested in several 
recent cases before the Court of Justice of the European Union (hereinafter ‘the 
Court of Justice’),6 has been the subject of policy debates within the Commission7 
and has already featured in a number of academic publications.8 

Apart from these legal questions, the decentralisation of enforcement compe-
tences also raises questions of an economic nature. The enforcement of EU compe-
tition law is a big industry. It provides work to many lawyers and economists, 
whether active in commercial practice or government positions (or even academia).9 
The clients of these services are generally undertakings and government agencies. 
For them, the enforcement of EU competition law therefore comes with certain 
costs.10 Ultimately, these costs are borne by consumers and taxpayers.11 Certainly for 

6 Case C-8/08 T-Mobile Netherlands [2009] ECR I-4529; Case C-439/08 VEBIC [2010] ECR 
I-12471; Case C-375/09 Tele2 Polska [2011] ECR I-3055; Case C-17/10 Toshiba Corporation [2012] OJ 
C98/3-4; Case C-681/11 Bundeswettbewerbsbehörde v Schenker [2012] OJ C89/11.

7 Communication from the Commission to the European Parliament and the Council: Report on 
the functioning of Regulation 1/2003 [2009] COM 206 final.

8 Without making any claim of providing an exhaustive overview, the enforcement autonomy of the 
Member States has featured in the following publications: J Bourgeois and T Baumé, ‘Decentralisation of 
EC Competition Law Enforcement and General Principles of Community law’ (2004) College of Europe 
Research Paper 4/2004 <www.coleurope.be> accessed 1 July 2013; P Oliver, ‘Le Règlement 1/2003 et les 
Principes D’Efficacité et D’Équivalence’ (2005) 41 Cahiers de droit européen 351; SACM Lavrijssen-
Heijmans, Onafhankelijke mededingingstoezichthouders, regulerende bevoegdheden en de waarborgen voor 
good governance (Boom Juridische uitgevers 2006); FOW Vogelaar, ‘Interface: EC and Dutch Competition 
Law – In Which Fields or Areas Would the Netherlands Still Have Autonomous Regulating Powers?  
And Would It Be Wise to Use Those Powers?’ in D Obradovic and N Lavranos (eds), Interface between  
EU law and National Law (Europa Law Publishing, 2007) 187–202; Ch Lemaire and J Gstalter, ‘The Silent 
Revolution Beyond Regulation 1/2003’ (2008) 2 GCP Online Magazine for Global Competition  
Policy <www.competitionpolicyinternational.com> accessed 1 July 2013; M de Visser, Network-Based 
Governance in EC Law: The Example of EC Competition and EC Communications Law (Hart Publishing, 
2009); A Gerbrandy, Convergentie in het Mededingingsrecht: De Invloed van het EG-Recht op Materiële 
Toepassing, Toegang, Bewijs en Toetsing bij de Nederlandse Mededingingsbestuursrechter, Bezien in het Licht 
van Effectieve Rechtsbescherming (Boom Juridische uitgevers, 2009); A Gerbrandy, ‘Procedural Convergence 
in Competition Law: Towards a Spontaneous Ius Commune?’ (2009) 2 Review of European Administrative 
Law 105; I Simonsson, Legitimacy in EU Cartel Control (Hart Publishing, 2010); L Parret, Side Effects of the 
Modernisation of EU Competition Law (Wolf Legal Publishers, 2011). 

9 cf Ch Harding, ‘The Anti-Cartel Enforcement Industry: Criminological Perspectives on Cartel 
Criminalisation’ in C Beaton-Wells and A Ezrachi (eds), Criminalising Cartels: Critical Studies of an 
International Regulatory Movement (Hart Publishing, 2011) 359

10 See also K Hüschelrath, ‘The Costs and Benefits of Antitrust Enforcement: Identification and 
Measurement’ (2012) 35 World Competition 121.

11 Provided that the enforcement of EU competition law has net welfare gains, the costs of enforce-
ment can be wholly justifiable. It will be assumed that this is indeed the case, cf JB Baker, ‘The Case for 
Antitrust Enforcement’ (2003) 17 Journal of Economic Perspectives 27; Hüschelrath (n 10). Some com-
petition authorities have started making outcome assessments to measure the welfare effects of their 
intervention. See NMa, ‘Outcome van NMa-optreden: Een Beschrijving van de Berekeningsmethode’ 
(2010) 1 NMa Working Papers <www.acm.nl/nl/publicaties/publicatie/7121/NMa-Working-Paper---
Outcome-van-NMa-optreden-Een-beschrijving-van-de-berekeningsmethode/> accessed 1 July 2013; 
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an area such as EU competition law, which aims, among other things, to protect the 
interests of consumers,12 these costs should be considered in designing an enforce-
ment system. In this respect, it should be noted that a centralised enforcement  
system and a decentralised enforcement system have different cost structures. This 
should already be clear from the fact that a decentralised enforcement system 
requires several authorities. In addition, the existence of several enforcement 
regimes, each with its own powers and procedures, could have repercussions for the 
size of the ‘enforcement industry’ and the concomitant costs for consumers and 
taxpayers. For example, undertakings might have to consult several lawyers with 
expertise in various national regimes in relation to a single infringement. This 
example also makes clear that the economic implications of decentralisation are 
dependent on the relationship between EU law and national law – the larger the 
body of EU law that governs the national enforcement regimes, the less need there is 
for undertakings to consult specialist domestic counsel.

THE OBJECTIVES OF THIS BOOK

The combination of decentralisation and enforcement autonomy that characterises 
the current framework for EU competition law thus raises questions of both a legal 
and an economic nature. The above examples are just the tip of the iceberg and 
there are still many unclarities with regard to the relationship between EU law and 
national law, and the costs and benefits of decentralisation. Understanding these 
issues, both jointly and in isolation, is crucial for the enforcement of Articles 101 
and 102 TFEU in individual cases, as well as for policy debates more generally. On 
the basis of these legal and economic insights, competition authorities may develop 
policy and practice, courts may render judgments, and legislators may evaluate and 
reconsider current legislation. Against this background, this book aims to clarify 
some of the legal and economic implications of the decentralisation of enforcement 
competences in the area of EU competition law. More specifically, it aims to clarify 
the relationship between EU law and national law for the decentralised enforcement 
of Articles 101 and 102 TFEU, and to explain how this relationship influences the 
costs of enforcing these competition law prohibitions.13As this development has 
brought the enforcement of EU competition law into line with the enforcement of 

OFT, Annual Report and Accounts 2011–12 < www.oft.gov.uk/shared_oft/annual_report/2012/OFT_
Annual_Report_and_Resou1.pdf > accessed 1 July 2013.

12 EU competition law aims to protect the interests of competitors, consumers and the structure of 
the market, cf Joined Cases C-501, C-513, C-515 and C-519/06 P GlaxoSmithKline Services Unlimited 
[2009] ECR I-9291 [63].

13 It should be stressed that economic considerations alone need not be decisive in dividing enforce-
ment competences between the EU level and the national level. Issues like these also have important 
implications for the legitimacy of EU competition policy. On the issue of decentralisation and legit-
imacy in the area of EU competition law, see Simonsson (n 8).



4 General Introduction

EU law more generally,14 the discussion in this book may provide useful insights for 
the division of enforcement competences in other areas of EU law as well.15 

The enforcement of Articles 101 and 102 TFEU relies on a variety of powers 
and procedures (sanctioning powers, investigatory powers, burden of proof, 
rights of defence etc). Irrespective of the enforcement authority, these powers and 
procedures can be provided by EU law or national law. It is beyond debate that 
EU law and national law jointly contribute to the current enforcement frame-
work: some issues are subject to the ‘centralisation effects’ of EU law, while other 
issues remain within the autonomy of the Member States. One does not need to 
engage in a detailed analysis of the totality of enforcement powers and procedures 
to identify the legal and economic implications of decentralisation. This book will 
therefore focus on a single (but arguably the most important) aspect in the 
enforcement process: the availability and conditions of measures to terminate and 
penalise (putative and/or prima facie) infringements of Articles 101 and 102 
TFEU. These measures will be referred to as ‘sanctions’. It will be determined how 
the competences in the area of sanctions are distributed over the EU level and the 
national level, and how this may influence the costs of enforcement. 

The enforcement actions of the Commission and the national competition 
authorities are generally referred to as ‘public enforcement’. Public enforcement 
is at the centre of this book. In order to avoid any confusion about the term ‘sanc-
tion’, it is appropriate to explicitly exclude ‘private enforcement’ from the scope 
of study. Private enforcement refers to the actions initiated by private parties 
before national courts and tribunals. The prohibitions laid down in Articles 101 
and 102 TFEU not only impose obligations, they also confer rights.16 Anyone 
whose rights under Articles 101 and 102 TFEU have been breached may apply to 
the national courts for injunctive relief and/or full compensation of the damage 
suffered.17 These responses too could be conceived as ‘sanctions’ for a breach of 
EU competition law. However, as national courts may apply Articles 101 and 102 
TFEU in private disputes irrespective of how public enforcement is organised, 
private enforcement is of little import to the topic of this book. 

14 EU institutions are often not even equipped with powers to enforce EU law directly and the 
administration of EU law therefore primarily takes place at the Member State level. See JH Jans et al, 
Europeanisation of Public Law (Europa Law Publishing, 2007) 200.

15 For example, it may provide food for thought for the centralisation tendencies in the regulated 
industries, where the EU is gradually expanding its enforcement powers. cf S Lavrijssen and L Hancher, 
‘Networks on Track: From European Regulatory Networks to European Regulatory “Network Agencies”’ 
(2008) 34 Legal Issues of Economic Integration 23.

16 Case 48/72 Brasserie de Haecht [1973] ECR 77; Case 127/73 BRT v SABAM [1972] ECR 51; Case 
C-234/89 Delimitis [1991] ECR I-935.

17 Case C-453/99 Courage v Crehan [2001] ECR I-6297; Case C-253/00 Muñoz [2002] ECR I-7289; 
Joined Cases C-295/04–98/04 Manfredi [2006] ECR I-6619.
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THE STRUCTURE OF THE BOOK

This book is structured as follows. After this general introduction, chapter two 
will describe how the enforcement of EU competition law has developed from a 
highly centralised system operated by the Commission into a system of decentral-
ised enforcement. Chapter three then provides a theoretical framework for the 
examination of this and further legal developments by setting out the relevant 
economic considerations in allocating sanctioning competences. Chapters four 
and five detail the legal developments in the area of sanctions to which decentrali-
sation gave rise. More specifically, chapter four identifies and analyses EU sanc-
tioning principles. These principles are capable of limiting the sanctioning 
autonomy of the Member States and therefore effectively centralise parts of the 
sanctioning regime applicable to infringements of Articles 101 and 102 TFEU. In 
chapter five, the development of domestic sanctioning powers is analysed for a 
subset of jurisdictions. This subset includes Germany, the Netherlands and the 
UK. This provides an impression of the development of domestic sanctioning 
powers more widely. Jointly, chapters four and five describe the relationship 
between EU law and national law in terminating and penalising (putative and/or 
prima facie) infringements of Articles 101 and 102 TFEU. Chapter six then applies 
the theoretical framework of chapter three to the conclusions of chapters four and 
five with the aim of clarifying the economic implications of the current division of 
sanctioning competences. More specifically, the costs and benefits of the develop-
ments at the EU and the national level will be identified and discussed. Chapter 
seven provides an overview of the study’s main findings in terms of legal and  
economic implications and offers some reflections and recommendations. 
Throughout this book, grey text boxes are used to elaborate on issues that are 
relevant to the discussion, but that are not crucial for understanding the main line 
of argument.


