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effect that the Union and the Member States have unilaterally given third-country
direct investors the right to invest in the Single Market insofar as such investment
primarily constitutes establishment. As regards the post-establishment treatment
of third-country direct investment in the Single Market, it is argued that a dis
tinction needs to be drawn between the post-establishment treatment of thirdcountry direct investment in the internal economy of a Member State and the
rights of intra-EU mobility for non-EU direct investors. The internal market
mechanism operates differently with respect to these two aspects of the postestablishment treatment of third-country direct investment as a result of the
inward-looking nature of the freedom of establishment. The automatic granting
of rights of secondary mobility to third-country direct investors will be contrasted
with the absence of a comprehensive Union regime with regard to the admission
and treatment of third-country direct investment in the Single Market.
I. INTERNAL MARKET INTEGRATION IN THE FIELD OF DIRECT INVESTMENT

This section looks at the constitutive features of EU legal integration so far as
concerns direct investment within the Single Market. It first clarifies the terminol
ogy and analyses the integrative strategy of the Single Market in the field of direct
investment. It then investigates why the free movement of capital was extended to
capital transfers to and from third countries in view of the fact that the other
TFEU freedoms apply only to intra-EU situations.
A. Terminology and Integrative Strategy
Article 3(3) TEU states that the Union shall establish an ‘internal market’. Article
26(2) TFEU provides that the internal market ‘shall comprise an area without
internal frontiers in which the free movement of goods, persons, services and cap
ital is ensured in accordance with the provisions of the Treaties’. The Single
European Act (SEA) set the Union an objective to complete European market
integration by 31 December 1992 as part of the so-called Single Market pro
gramme. While the CJEU had already been using the term ‘Single Market’ since
the early 1960s,2 the terms ‘internal market’ and ‘Single Market’ have mostly been
used interchangeably.3 In the typology outlined by Belassa, the four freedoms of
the Single European Market constitute a so-called ‘common market’.4 While a
‘free trade area’ and a ‘customs union’ are forms of regional economic integration
that focus exclusively on the free movement of products, which can be traded, it is
2
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a distinctive feature of a common market that it allows for the free movement of
production factors, such as labour, capital and enterprise.5 The abolition of
restrictions on direct investment is therefore an important feature of Single
Market integration. Yet, there is no TFEU freedom that is exclusively devoted to
direct investment.
With regard to the operation of the internal market mechanism in relation to
direct investment, the European Commission has stated on the basis of the Court’s
case law that:
the acquisition of controlling stakes in a domestic company by an EU investor, in addi
tion to being a form of capital movement, is also covered under the scope of the right of
establishment.6

Indeed, both Article 49 TFEU on freedom of establishment and Article 63 TFEU
on free movement of capital are relevant for an analysis of the legal organisation
of direct investment in the Single Market. It is settled case law that national provi
sions which apply to holdings by nationals of the Member State concerned in the
capital of a company established in another Member State, giving them definite
influence on the company’s decisions and allowing them to determine its activi
ties, come within the substantive scope of the TFEU provisions on freedom of
establishment.7 Furthermore, direct investment often involves a movement of
capital in the sense of Article 63 TFEU. The close link between freedom of estab
lishment and free movement of capital was first recognised by the CJEU in Casati,
when it observed that the:
freedom to move certain types of capital is, in practice, a precondition for the effective
exercise of other freedoms guaranteed by the Treaty, in particular the right of establish
ment.8

In view of the possibilities for interaction between freedom of establishment and
free movement of capital so far as concerns direct investment, the predominant
purpose and underlying integrative principles of these two TFEU freedoms will be
discussed in turn.
The freedom of establishment includes the right to take up and pursue activi
ties as self-employed persons and to set up and manage undertakings under the
conditions laid down for its own nationals by the law of the Member State of
establishment.9 It allows an EU investor to participate, on a stable and continuous
basis, in the economic life of a Member State other than his state of origin and to
profit therefrom, thus contributing to the ‘economic and social interpenetration’
5
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in the Union.10 The exercise of the freedom of establishment involves the genuine
and actual pursuit of an economic activity in the host Member State.11 While
Article 49 TFEU secures the freedom of establishment for nationals of a Member
State on the territory of another Member State, Article 54 TFEU extends the free
dom of establishment to legal persons. An EU investor thus exercises his rights
under the TFEU freedom of establishment where a shareholding constitutes a
lasting link with a company in the host economy and allows the investor not only
to participate, but also to have a definite influence on the management of a
company.12 The freedom of establishment, moreover, applies both to the estab
lishment of new undertakings and to the acquisition of shares in pre-existing
undertakings.13
The freedom of establishment covers both the admission and post-establishment
treatment of direct investment. So far as concerns the underlying integrative strat
egy of this TFEU freedom, Article 49 TFEU gives effect to the principle of non-
discrimination enshrined in Article 18 TFEU by laying down an obligation of
national treatment.14 In addition, the freedom of establishment extends to instances
of both direct and indirect discrimination.15 Directly discriminatory national mea
sures can be saved under Article 52(1) TFEU only on grounds of public policy, pub
lic security or public health. The criteria to be fulfilled by indirectly discriminatory
measures are that they must be applied in a non-discriminatory way, be justified by
imperative requirements, be suitable for securing the objective that they pursue and
they must not go beyond what is necessary in order to attain that objective.16
Furthermore, the rights enshrined in Articles 49/54 TFEU do not merely involve an
obligation on the host Member State to treat foreign nationals and companies in the
same way as nationals of that Member State. Articles 49/54 TFEU also prohibits the
Member State of origin from hindering the establishment in another Member State
of one of its nationals or of a company incorporated under its legislation, as well as
the establishment in another Member State of nationals of Member States residing
on its territory.17
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Direct investment is also addressed in EU law under the free movement of cap
ital. Whereas capital mobility was long subsidiary to the other Treaty freedoms in
the earlier stages of Single Market integration,18 Article 63(1) TFEU now provides
that:
Within the framework of the provisions set out in this Chapter, all restrictions on the
movement of capital between Member States and between Member States and third
countries shall be prohibited.19

In the words of Flynn, capital movements cover ‘those resources used for, or
capable of, investment intended to generate revenue’.20 As such, the free move
ment of capital covers financial assets, such as cash, bonds and shares. The freeing
up of capital transactions essentially meant that the Member States were obliged
to make foreign currency available to enable these transactions to take place.21 A
principal problem was the imposition of exchange controls by Member States
with the aim of safeguarding their balance of payments and to ensure domestic
monetary autonomy.22 However, the substantive scope of the TFEU provisions on
free movement of capital has been interpreted widely so as to cover factors poten
tially affecting the optimum allocation of capital, such as tax measures.23 Similar
to the freedom of establishment, free movement of capital has been found to
catch indistinctly applicable rules that are nonetheless discriminatory, unless they
can be justified.24
The notion of capital movements relates to a wider range of economic activities
than only direct investment. This can readily be observed from the nomenclature
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enshrined in the first Annex to Directive 361/88,25 in which 13 different types of
capital movement are classified in relation to the economic nature of the assets
and liabilities they concern. Direct investment constitutes the first heading in
this non-exhaustive list of capital movements. The CJEU has held that capital
movements include, inter alia, the granting of credit on a commercial basis,26 the
reselling of shares,27 inheritances,28 investments in real estate29 and immovable
property,30 as well as direct and portfolio investments.31 While Article 63 TFEU
prohibits restrictions on capital movements, Article 64(2) TFEU provides the
Council with a legislative competence to:
adopt measures on the movement of capital to or from third countries involving direct
investment – including investment in real estate – establishment, the provision of finan
cial services or the admission of securities to capital markets.

Moreover, Article 64(3) TFEU provides that
Notwithstanding paragraph 2, only the Council, acting in accordance with a special
legislative procedure, may unanimously and after consulting the European Parliament,
adopt measures which constitute a step backwards in Union law as regards the liberali
sation of the movement of capital to or from third countries.

The Court has confirmed that the reference to direct investment in Article 64
TFEU does not in any way impinge on the substantive scope of Article 63 TFEU.32
In other words, the latter provision is directly effective in relation to the economic
activities that are explicitly mentioned in Article 64 TFEU.
Because EU primary law does not define the concept of ‘direct investment’,
reference is often made to Directive 88/361.33 The first Annex of this Directive
breaks down the concept of direct investment into four categories:
(1) [e]stablishment and extension of branches or new undertakings belonging solely
to the person providing the capital, and the acquisition in full of existing undertakings;
(2) [p]articipation in new or existing undertakings with a view to establishing or main
taining lasting economic links; (3) [l]ong-term loans with a view to establishing or
maintaining lasting economic links; (4) [r]einvestment of profits with a view to main
taining lasting economic links.

25
Council Directive 88/361 of 24 June 1988 for the implementation of Article 67 of the Treaty [1988]
OJ L178/5.
26
C-452/04 Fidium Finanz [2006] ECR I-9521.
27
C-265/04 Bouanich v Skatteverket [2006] ECR I-923.
28
C-513/03 Van Hilten-van der Heijden [2006] ECR I-1957.
29
C-386/04 Centro di Musicologia [2006] ECR I-8293.
30
C-451/05 Elisa [2007] ECR I-8251.
31
Joined Cases C-282/04 and 283/04 Commission v Netherlands [2006] ECR I-9141.
32
C-101/05 A v Skatteverket [2007] ECR I-11531, para 26. With reference to (now) Article 64(1)
TFEU, see below n 52.
33
C-446/04 FII Group Litigation [2006] ECR I-11753, para 179: ‘the nomenclature of capital move
ments annexed [to Directive 88/361 has] indicative value, for the purposes of defining the term “move
ment of capital” . . . subject to the qualification, contained in the introduction to the nomenclature, that
the list set out therein is not exhaustive’.

Internal Market Integration in the Field of Direct Investment 29
The emphasis on the establishment of lasting economic links accords with the
transaction-based definition of FDI in other international instruments that liber
alise cross-border capital movements. It is, moreover, absent in the definition of
various types of portfolio investment in the same instrument, such as operations
in securities on the capital market with purely financial aims. The focus on lasting
links is also evidenced by an explanatory note in the same Annex, which defines
‘direct investment’ as:
Investments of all kinds by natural persons or commercial, industrial or financial
undertakings, and which serve to establish or to maintain lasting and direct links
between the person providing the capital and the entrepreneur to whom or the under
taking to which the capital is made available in order to carry on an economic activity.
This concept should therefore be understood in its widest sense.

In view of the fact that Article 63 TFEU deals with the freedom of capital move
ments, the concept of direct investment in this definition presupposes a transfer
of capital.34 That a movement of capital cannot be entirely equated with the
concept of direct investment is reflected in the fact that Article 64 TFEU refers to
movements of capital ‘involving direct investment’. In other words, the wording
of the TFEU provisions on free movement of capital seems to suggest that they
deal with capital transfers only in relation to direct investment and not with the
entire transaction of direct investment.35
Because direct investment often involves a movement of capital, it has a prom
inent place in Directive 88/361. However, since the regulatory issues involved
with a transfer of capital may differ depending on the economic activity that is
involved, it is important to bear in mind the economic context of any movement
of capital. That such a movement of capital is always linked to a specific eco
nomic activity or underlying transaction is underscored by the fact that Article
64 TFEU does not only refer to capital movements in relation to ‘direct invest
ment’, but also in relation to ‘establishment’. The reference to both ‘direct invest
ment’ and ‘establishment’ in the TFEU provisions on free movement of capital
suggests that ‘direct investment’ is not necessarily the same economic activity as
the concept of ‘establishment’ in the light of Article 49 TFEU. Indeed, where a
self-employed person establishes itself in another Member State, without there
being an investment giving rise to a lasting interest, this does not constitute
direct investment.36 Furthermore, this double reference implies that the exercise
34
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of freedom of establishment rights does not necessarily preclude that same activ
ity from simultaneously involving a capital movement in relation to direct
investment for the purpose of Article 63(1) TFEU. Establishment, in the form of
direct investment or not, can involve a transfer of capital. However, the multi
faceted economic activity of direct investment (or establishment) arguably can
not be entirely equated with such a transfer of capital.
The issue of the admission and treatment of direct investment has thus been
subsumed under the TFEU provisions on establishment and capital movements.
Their regulatory purposes are similarly inspired by the general principles under
pinning the common market, such as the principle of non-discrimination on
grounds of nationality, which requires out-of-state natural and legal persons, as
well as capital, to enjoy the same treatment as their in-state equivalents. Since the
enjoyment of national treatment can also be a burden for a foreign economic
operator in respect of domestic economic operators, the TFEU freedoms have
also been ruled to catch indistinctly applicable national rules that nevertheless
hinder market access, unless they can be justified. Nevertheless, there seems to be
a different regulatory emphasis between freedom of establishment and free move
ment of capital insofar as the free movement of capital focuses predominantly on
issues of market access, while the concept of establishment deals with the admis
sion and to a larger degree with the post-establishment treatment of direct invest
ment.37 This is evidenced by the much larger amount of secondary legislation with
a sectoral approach in the field of establishment, which provides for harmonisa
tion and mutual recognition rules.

B. External Dimension of Articles 49/54 and 63 TFEU
The TFEU freedoms focus on economic integration within the Single Market.
Articles 49/54 TFEU is purely inward-looking, so that third-country investors
seeking access to the Single Market cannot invoke the freedom of establishment.
This was confirmed by the CJEU in Opinion 1/94, where it ruled that:
the sole objective of [the chapter on freedom of establishment] is to secure the right of
establishment . . . for nationals of Member States.38

The TFEU provisions on freedom of establishment, moreover, do not extend to
situations that involve the establishment in a third country of a Member State
national or of a company incorporated under the legislation of a Member State.39
Neither does the freedom to provide services apply to third-country economic
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operators.40 The same applies to the free movement of goods41 and the free move
ment of workers.42 By contrast, it follows from the wording of Article 63 TFEU
that the free movement of capital applies not only to intra-EU capital movements,
but also to capital transfers from and into the Single Market.43
The free movement of capital as laid down in the Treaty of Rome was initially
limited to the extent necessary to ensure the proper functioning of the common
market.44 Member States thus did not aspire to complete free movement of capital
as an object in itself. It has been suggested that the Member States did not want to
give up the right to restrict capital flows, because they needed that instrument for
the effective control of internal macro-economic and monetary developments.45
There was the fear that capital outflows would depreciate the currency and drive
up the rate of inflation, which would require monetary measures and fiscal con
traction to offset it.46 Since the free movement of capital was initially not directly
effective,47 it was to be achieved exclusively through the adoption of secondary
legislation.48 There have been continuous efforts to progressively liberalise capital
movements within the Single Market, but up to 1987 this did not result in instru
ments reaching beyond the stipulations of the Treaty. Not until the Treaty of
Maastricht was the free movement of capital incorporated into the (then) EC
Treaty as a fully-fledged fundamental freedom (the fourth freedom49).
(Then) Article 73b EC also explicitly extended the free movement of capital to
third countries. Germany and the Netherlands were the main proponents of an
extension of capital liberalisation to third countries, while France had proposed
not including the free movement of capital vis-à-vis third countries in the
Maastricht amendments.50 The hesitation of some Member States to extend capital
mobility to third countries was mainly grounded in concerns over the possibility of
extracting similar concessions from third countries, the link between full capital
mobility and the freedom to establish in the Union, as well as the possibility for
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positive discrimination in favour of European companies.51 Bakker observes that
these concerns prompted the Member States to allow the continuation of existing
restrictions vis-à-vis third countries.52
Different explanations have been advanced as to why the scope of application
of Article 73b EC was extended to capital movement to and from third coun
tries.53 At an international level the collapse of the Bretton Woods system of fixed
exchange rates in 1971 propelled the lifting of monetary restrictions hindering the
free international flow of capital. International financial deregulation had put
new competitive pressures on national financial systems because it increased the
possibilities for companies to tap into pools of capital outside their home mar
kets. Furthermore, capital movements had already been substantially liberalised
between the Member States and third countries in accordance with the OECD
Code of Liberalisation of Capital Movements. Since many Member States had
already liberalised extra-EU capital transfers, capital inflows and outflows could
not effectively be prevented in any case. One explanation therefore focuses on the
sense among the Member States that capital movements with third countries had
already been liberalised to a significant extent, although this does not necessarily
explain why the extension of free movement of capital to third countries had to be
incorporated in EU primary law.54
The entry into force of Articles 73a–h EC (later 56–60 EC) on 1 January 1994
coincided with the commencement of the second stage of Economic and Monetary
Union (EMU), the third stage of which was the adoption in 1999 of the euro as
the common currency of 11 of the then 15 Member States. While free movement
of capital is a precondition of a monetary union,55 it is also beyond doubt that the
extension of the free movement of capital to third countries is related to the estab
lishment of EMU.56 The objective of extending free movement of capital to third
countries is linked to the need to assure the international money market as regards
the availability of the euro and thus to support the credibility of the euro as an
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international reserve currency.57 A macro-economic incentive for extending free
movement of capital to third countries is that this prevents Member States from
influencing the exchange rate of the single currency by restricting transfers of cap
ital to and from third countries.
Notwithstanding what might have been the incentive for extending (then)
Article 73b EC to capital transfers to and from third countries, the CJEU has
divorced its interpretation of the free movement of capital with third countries
from this specific political and economic background. This is evidenced by A v
Skatteverket,58 which dealt with the differential taxation of inbound dividends
from shares owned by A, a Swedish national, in company X, which had its regis
tered office in Switzerland. Swedish law provided for a tax exemption on divi
dends received from companies established in a European Economic Area (EEA)
state, but not on dividends received from companies established elsewhere. A
argued that this discouraged investment in these companies. In respect of the
argument that the free movement of capital in relation to third-country invest
ments had to be interpreted in the light of the specific rationale for extending the
Treaty provisions on free movement of capital to third countries, the Court held
that:
even if the liberalisation of the movement of capital with third countries may pursue
objectives other than that of establishing the internal market, such as, in particular, that
of ensuring the credibility of the single Community currency on world financial mar
kets and maintaining financial centres with a world-wide dimension . . ., it is clear that,
when the principle of free movement of capital was extended, pursuant to [then] Article
56(1) EC, to movement of capital between third countries and the Member States, the
latter chose to enshrine that principle in that article in the same terms for movements of
capital taking place within the Community and those relating to relations with third
countries.59

In other words, the free movement of capital to and from third countries could
not be interpreted more restrictively in view of the fact that the rationale for
extending Article 63(1) TFEU to extra-EU capital movements differed from the
objective of the liberalisation of intra-EU capital movements. Since extra-EU cap
ital movements are placed within Article 63(1) TFEU, and insofar as the Swedish
law discouraged EU investment outside the EEA, the measure was caught by
Article 63(1) TFEU.
While the Court in A v Skatteverket divorced its interpretation of the free move
ment of capital with third countries from the specific political and economic
background of its extension to third-country situations, it did recognise that a
distinction can be drawn in respect of possible justifications for restrictions to
intra-EU and extra-EU capital movements.60 In particular, the Court noted that
57
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the legal context for capital transfers to and from third countries is different from
that within the Single Market.61 In the first place, there are various derogations to
be applied to such movements that may not be applied to intra-EU capital move
ments.62 In addition, the Court indicated both that a wider array of public inter
ests may be accepted in an extra-EU context and that the proportionality principle
may be interpreted differently in third-country situations.63 As a result, the Court
took the view that:
the taxation by a Member State of economic activities having cross-border aspects
which take place within the Community is not always comparable to that of economic
activities involving relations between Member States and third countries.64

In view of the third-country situation concerned, the Court considered that it
could not be verified whether the tax exemption at issue would be given for the
correct amount of shares and ruled that the Swedish measure was, for that reason,
justified on grounds of securing the effectiveness of fiscal supervision.65
Some of the intervening Member States had argued in A v Skatteverket that
compliance with the prohibition laid down in Article 63(1) TFEU would lead to
the unilateral liberalisation of capital movements on the part of the Union with
out the assurance of equivalent liberalisation on the part of the third countries
concerned.66 The Union would thus lose an important bargaining chip and no
longer be able to negotiate liberalisation of capital movements with those coun
tries, since Article 63 TFEU would have already automatically and unilaterally
opened up the Single Market.67 They also observed that the provisions on free
movement of capital in association agreements with third countries often had a
more limited scope than that of Article 63 TFEU.68 If that provision was applied in
Ibid para 32.
The Court pointed to Art 59 EC (now Art 66 TFEU: ‘[w]here, in exceptional circumstances, move
ments of capital to or from third countries cause, or threaten to cause, serious difficulties for the opera
tion of economic and monetary union, the Council, on a proposal from the Commission and after
consulting the European Central Bank, may take safeguard measures with regard to third countries for
a period not exceeding six months if such measures are strictly necessary’); and Art 60 EC (now Art 75
TFEU :‘[w]here necessary to achieve the objectives set out in Article 67, as regards preventing and com
bating terrorism and related activities, the European Parliament and the Council, acting by means of
regulations in accordance with the ordinary legislative procedure, shall define a framework for adminis
trative measures with regard to capital movements and payments, such as the freezing of funds, financial
assets or economic gains belonging to, or owned or held by, natural or legal persons, groups or non-State
entities’; see also Art 215(1) TFEU: ‘[w]here a decision, adopted in accordance with Chapter 2 of Title V
of the Treaty on European Union, provides for the interruption or reduction, in part or completely, of
economic and financial relations with one or more third countries, the Council, acting by a qualified
majority on a joint proposal from the High Representative of the Union for Foreign Affairs and Security
Policy and the Commission, shall adopt the necessary measures’). Unlike Art 75 TFEU, ex Art 60 EC
referred exclusively to movements of capital to and from third countries. For a more elaborate discussion
of these derogations in the context of the ‘BITs’ judgments, see chapter 3.
63
See also F Benyon, Direct Investment, National Champions and the EU Treaty Freedoms (Oxford,
Hart Publishing, 2010) 84.
64
C-101/05 A v Skatteverket [2007] ECR I-11531, para 37.
65
Ibid para 63.
66
Ibid para 29.
67
Ibid para 30.
68
See chapter 3.
61
62

Internal Market Integration in the Field of Direct Investment 35
the same way in third-country situations as it was applied in an intra-EU context,
those provisions would in their view be meaningless.69 In relation to these argu
ments, the Court held that the loss of negotiating power and reciprocity was not a
decisive consideration in determining whether a tax measure restricted capital
movements to or from third countries in relation to Article 63(1) TFEU.
The potentially far-reaching effect of Article 63 TFEU on tax measures in
relation to capital movements to and from third countries has prompted the
Member States to include the new Article 65(4) as part of the TFEU provisions on
free movement of capital. It provides that:
In the absence of measures pursuant to Article 64(3) [allowing the Council to restrict
the free movement of capital to and from third countries], the Commission or, in the
absence of a Commission decision within three months from the request of the Member
State concerned, the Council, may adopt a decision stating that restrictive tax measures
adopted by a Member State concerning one or more third countries are to be consid
ered compatible with the treaties in so far as they are justified by one of the objectives of
the Union and compatible with the proper functioning of the internal market. The
Council shall act unanimously on application by a Member State.

It seems that the politically sensitive nature of the application of the TFEU pro
visions on free movement of capital to tax measures in relation to capital transfers
to and from third countries has propelled the Member States to reinstate a certain
hierarchy between free movement of capital in intra-EU and third-country situa
tions.70 In principle, this would seem logical because the purpose of the extension
of free movement of capital to third countries does not seem to have been to
address every factor potentially affecting the optimal allocation of capital in extraEU situations. In addition, it may be hard to identify any specific objective in
respect of the internal market as regards the type of tax measures at issue in A v
Skatteverket. In particular, it would seem difficult to argue that a tax measure that
potentially restricts the free movement of capital with third countries for that rea
son also impedes the functioning of the internal market. Article 65(4) TFEU
moreover implies that the Council can now decide by unanimity on the compat
ibility with the Treaties of national measures instead of the CJEU, which is an
indication of the politically sensitive nature of the application of the free move
ment of capital to national measures in third-country situations.
To conclude this section, both the freedom of establishment and the free move
ment of capital are relevant to direct investment. While the freedom of establish
ment does not apply to third-country situations, the free movement of capital can
be invoked by third-country investors when seeking access to the Single Market.
Even if the incentive for extending Article 63 TFEU to third-country situations was
not the same as that for intra-EU capital liberalisation, the Court has observed that
the free movement of capital to and from third countries is in principle enshrined in
EU primary law in the same terms as intra-EU capital mobility. As a result, the same
69
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type of measures are covered by Article 63 TFEU in relation to intra-EU capital
movements and to extra-EU capital movements. At the same time, since the legal
context of extra-EU capital movements may differ from that of intra-EU capital
movements, the Court has indicated that a particular restriction on capital transfers
to or from a third country may be justified where it could not be in an intra-EU
context.

II. ADMISSION OF THIRD-COUNTRY DIRECT INVESTMENT INTO THE
SINGLE MARKET AND ISSUES OF DEMARCATION BETWEEN
ARTICLES 49/54 AND 63 TFEU

Given that Article 63 TFEU applies to third-country direct investment and Articles
49/54 TFEU do not, the importance of demarcating between the freedom of
establishment and the free movement of capital is readily apparent. In particular,
a wide interpretation of the scope of application of Article 63 TFEU so as not
merely to cover capital transfers in relation to direct investment, but to include
the entire transaction of direct investment, including aspects more properly con
sidered as constituting establishment, is tantamount to granting to third-country
investors rights under the TFEU provisions on free movement of capital that they
were purposely denied under the TFEU provisions on freedom of establishment.
This section analyses different ways in which this area of overlap can be dealt
with on the level of the application of Articles 49/54 and 63 TFEU, which is
particularly relevant in third-country situations. The section first argues that a
protection-based approach to direct investment, premised upon the parallel
application of Articles 49/54 and 63 TFEU, constitutes an unsatisfactory way of
dealing with this area of overlap. The section then discusses the exclusive applica
tion of either the TFEU provisions on freedom of establishment or those on free
movement of capital as part of the ‘centre of gravity’ test, which has recently been
applied by the CJEU.

A. A Protection-based Approach in the Application of Articles 49/54 and 63
TFEU?
Two views have emerged in the literature on how to deal with the area of substan
tive overlap between Articles 49/54 and 63 TFEU in relation to direct investment.71
While on one view a national measure that constitutes an obstacle to direct invest
ment should be subjected to scrutiny (so far as possible) in the light of one TFEU
freedom or of the other, on the other view such measures should be assessed in
the light of both the freedom of establishment and free movement of capital. The
71
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