
   Introduction   

  The key issue of  future politics will always be the problem of  legislation. 

 Hannah Arendt,  Denktagebuch  (September 1951)  

 HANNAH ARENDT ’ S POLITICAL thinking arises from confronta-
tion with the defi ning catastrophe of  the twentieth century, the Shoah. 
Hardly any other thinker of  the last 100 years has thought through 

the consequences of  the  ‘ rupture of  civilization ’  ( Zivilisationsbruch ) (Diner 1988) 
with such consistency and intensity. In contrast to many other authors of  her 
time, Arendt ’ s thinking does not retreat from the political sphere in the face of  
the crisis. Quite the contrary: she considers withdrawal from the public sphere 
and concern merely for one ’ s own welfare to have been decisive factors in the 
establishment of  the National Socialist system of  rule. It is therefore notable 
that Arendt, at the conclusion of  her voluminous work about the elements of  
totalitarianism, turns to the question  ‘ What is politics ?  ’  1  — a question that was 
to remain the central theme of  her intellectual works until her death. 

 Just how fruitful this intellectual endeavour was can be seen from the fact 
that there appears to be no end to analysis of  her work; indeed, engage-
ment with Arendt ’ s thoughts seems to grow in intensity, and they appear 
to be applied time and again to new phenomena. There are lively debates 
about questions regarding Arendt ’ s justifi cation of  human rights, 2  about the 
interpretation of  the social question, 3  about the relationship between think-
ing,  acting and the power of  judgement, 4  about foundation, revolution and 

 1      Arendt addresses the question  ‘ What is politics ’  directly in the context of  her work on the 
origins of  totalitarianism. The fi rst fragment on this matter dates from 1950 (WiP: 9).  

 2      The discussion has been brought forward by Peg Birmingham in her book   Hannah Arendt 
and Human Rights  (Birmingham 2006). Seyla Benhabib replied to this with her thoughts on 
 ‘ Another Universalism: On the Unity and Diversity of  Human Rights ’   (Benhabib 2007). 
At the Arendt Conference in Berlin on the occasion of  her 100th birthday,  É tienne  Balibar 
(Balibar 2007) and Stefan Gosepath (Gosepath 2007), as well as Birmingham  (Birmingham 
2007), addressed questions of  Arendt ’ s justifi cation of  human rights.  

 3      The discourse on Arendt ’ s interpretation of  the social question has been conducted at 
least since the Toronto Conference of  1972 (see DiT: 98ff    ), leading to accusations that Arendt ’ s 
 political thought ignored questions of  social justice. I shall address this discourse in detail in  ch 2 , 
and point to a different strain of  her thought in  ch 5 .  

 4      In the fi eld of  Arendt research there is a philosophical dispute as to whether or not  judgement 
and action, thought and judgement, and thought and action are connected. On this philosophical 
discourse see inter alia Barley 1990: 143; Beiner 1985: 176; Benhabib 2003: 185 – 93; Bernstein 
1986a: 234 – 37; Bielefeldt 1993: 82; Bradshaw 1989: 68 – 71; Brunkhorst 1999; Canovan 1990: 135; 
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 memory, 5  and about evil and banality. 6  These debates are spurred on by pub-
lications from her estate, which are released regularly, presenting in a com-
pletely new light topics that have long been considered dormant. 7  Yet with all 
the activity in the fi eld of  research on Arendt, it is astonishing that one ques-
tion has remained (for the most part) ignored: the question of  the nature and 
meaning of  law in Hannah Arendt ’ s thought. This forms the starting point of  
my work. I argue throughout this book that the question of  law is a key issue 
in Arendt ’ s thought. 8  

D ’ Entr è ves 1994: 103; Gray 1979: 336; Habermas 1979: 302; Hermenau 1999; Heuer 1992: 
348 – 70; H Jonas 1979: 355; Kateb 1984: 189; Minnich 1989: 136; Opstaele 1999: 97; Saavedra 
2002; Villa 1996; Vollrath 1993; Zerilli 2005: 179.  

 5       Cf  on this point the study by Stefan Ahrens,  Die Gr ü ndung der Freiheit  (Ahrens 2005), as well as 
the excellent work by J ü rgen F ö rster,  Die Sorge um die Welt und die Freiheit des Handelns  (F ö rster 2009). 
I address both works in  ch 5 . Additionally, see Kalyvas (2008) and Frank (2010).  

 6      The discussion of  Arendt ’ s use of  the banality of  evil has raged since the publication 
of  the Eichmann book. Contributions by Agamben (Agamben 1999: 70ff    ), Zimmermann 
 (Zimmermann 2005: 30ff    ) and Bernstein (Bernstein 2007) have drawn the question back into 
the foreground (see on this point my remarks in Volk 2007). For the history of  the reception of  
the Eichmann book, the two conference volumes  Hannah Arendt Revisited: Eichmann in Jerusalem und 
die Folgen  and  Hannah Arendt in Jerusalem  are of  particular importance. On the history of  the recep-
tion of  the banality theory and a comprehensive overview of  the literature and commentary, see 
also my remarks in Volk (2005: 9 – 20) and Volk (2006), as well as Villa (1999).  

 7      Hannah Arendt ’ s  Denktageb ü cher  (journals of  thoughts), edited by Ursula Ludz and Ingeborg 
Nordmann and published in 2003, are absolutely crucial to my work. Equally important is the 
essay  The Great Tradition , which was published by Kohn in two special issues of  the journal  Social 
Research  in 2007 and 2008, as well as the volume of  essays  The Jewish Writings  of  2007, which 
shows nicely the shifts within Arendt ’ s approach to the concept of   ‘ nation ’ .  

 8      When this book was published in German in January 2010, it was the fi rst to analyse the 
concept of  law in Hannah Arendt ’ s thought conceptually and systematically. Along with an 
 article by Jeremy Waldron, which stresses the signifi cance of   ‘ structure, formality, and procedure ’  
(Waldron 2005: 202) for Arendt, and thus also emphasises the value of  legal questions (see on 
this point  ch 5 ), Jan Klabbers and Hans Lindahl are among the few who have also examined —
 albeit also only in essay form — the question of  law in Arendt ’ s thought. While Klabbers, for 
example, claims at the beginning to be able to identify an  ‘ intimate and reciprocal relationship 
between law and politics ’  (Klabbers 2007: 2) in her thought, he provides only a few pointers as 
to how Arendt ’ s views on the Eichmann process might enrich our understanding of  interna-
tional law. He concludes,  ‘ Arendt never was very clear on law, in particular on legislation. She 
lacked the legal background to capture some of  the technicalities ’  (Klabbers 2007: 11). This 
statement is true as regards the specifi c implementation of  legal problems, but it by no means 
applies to legal-philosophical questions. But this legal-philosophical dimension is revealed only 
by examining Arendt ’ s political-theoretical discourse for its legal-philosophical content, or by 
directing attention to legal-philosophical questions. In his instructive remarks Klabbers keeps to 
individual  references; he does not intend a systematic reconstruction. In the intervening years 
a whole range of  studies on the legal concept in Hannah Arendt ’ s work has appeared. Stefanie 
 Rosenm ü ller ’ s (2013a) dissertation on the position of  law in Hannah Arendt ’ s thought is cer-
tainly one of  the most important of  these, focusing on the question of  the rationality of  judicial 
decisions. Also worth mentioning is the anthology  Hannah Arendt and the Law  by Goldoni and 
McCorkindale (2012) (see, inter alia, my review of  the book in Volk 2013b). For the most part, 
however, the question of  law in Hannah Arendt ’ s thought has been examined only in essay form. 
See eg Rosenm ü ller (2009; 2013b); Waldron 2005; Lindahl 2006; and Maxwell 2012.  
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 There are reasons for the lack of  attention to the question of  the law in the 
fi eld of  Arendt research to date: none of  Arendt ’ s works addresses explicitly 
or primarily the question of  the law. Arendt ’ s analysis of  law does not appear 
to be particularly systematic, but is instead at fi rst glance episodic, indeed 
sporadic, in nature. Nevertheless, I shall demonstrate that Arendt ’ s analysis 
of  legal questions is indeed continuous and systematic. To date only a few of  
these passages have been examined in the fi eld of  Arendt research, for example 
her thoughts on the aporia of  human rights or on the Eichmann case. Yet the 
focus on these Arendtian thoughts does not go beyond their relevant context in 
each case; it is not directed towards a comprehensive analysis of  Arendt ’ s con-
cept of  law, nor are the results analysed in that context, being seen merely as a 
position taken within the specifi c debates under discussion in each case. Thus 
the expression  ‘ right to have rights ’  (ETH: 614) has been criticised, analysed 
and debated from the perspective of  the moral- philosophical justifi cation dis-
course, 9  critical questions have been raised as to whether human rights are 
aporia (Brunkhorst 1996 and Brunkhorst 1999: 95ff    ), 10  and Arendt ’ s relation-
ship to questions of  democratic popular sovereignty has been problematised 
(Benhabib 2004: 60 – 69). It is a very similar matter with her thoughts on the 
law in the Eichmann book. Here too, Arendt ’ s remarks on the signifi cance of  
legal problems for the community, her critique of  the  ‘  nulla poena sine lege  ’  prin-
ciple, her ideal verdict, her plea for an international criminal court, her cat-
egory of  crimes against humanity, all have been discussed widely and shrewdly 
but primarily — and most profi tably — as part of  the question of   ‘ transforma-
tive justice ’ . 11  It is also the case with the Eichmann book that neither Arendt ’ s 
legal-theoretical nor her legal-philosophical thoughts were ever drawn upon 
when considering the general position of  the law in her thinking. 12  

 The fact that it took quite a long time within Arendtian scholarship to con-
sider refl ecting upon the signifi cance of  law is due to the history of  the exegesis 
of  her work. For a very long period Arendt was regarded solely as the  ‘ thinker 
of  the polis ’  (Sternberger 1980 and Sternberger 1979). She was credited with 
regaining fundamental insights into the nature of  the  political by referring 
back to Greek antiquity, and was also criticised, against the same  background, 
for romanticising antiquity (see Habermas 1977: 14f.; Springborg 1989: 
12; Euben 2005: 152; O ’ Sullivan 1975: 228; O ’ Sullivan 1973). At any rate, 

 9      See generally on this point Michelman 1996; Lefort 1988; Balibar 2004; Parekh 2004; 
 Benhabib 2004; Benhabib 2006; Gosepath 2007.  

 10      See also Ranci è re 2004.  
 11      See especially Bilsky 2004 and Bilsky 2001.  
 12      Linda Maxwell ’ s deliberations mark a key exception. With reference to Arendt ’ s Eichmann 

book, Maxwell elaborates  ‘ Arendt ’ s affi rmation of  law ’ s dependence on political action ’   (Maxwell 
2012: 104). I agree with this account, but I seek to demonstrate that there is  also  a dependence on 
law on the part of  politics in Arendt ’ s thoughts.  
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the polis was always regarded as the reference point against which to under-
stand her thinking. In terms of  Greek antiquity, her works were understood 
in the sense that Arendt considered the question of  law to be pre-political. 
Evidence was purported to be found in those passages of   Human Condition/
Vita activa  in which Arendt allegedly subsumes the law, law-making and juris-
diction of  the Greeks under the category of   ‘ work ’  and separates it from the 
completely different nature of  political action (VA: 241 – 51). 13  

 Yet it proves untenable to assign to Arendt the role of  an advocate for Greek 
antique forms of  politics; a simplifi cation proscribed by any interpretation 
that goes beyond  Vita activa . Authors such as Margaret Canovan and Ernst 
Vollrath have always criticised such an interpretation of  Arendt ’ s work. As 
early as 1974, Canovan wrote that  ‘ we have to abandon the conventional pic-
ture of  Arendt judging modern politics in the light of  a straightforward and 
unambiguous theory of  action derived chiefl y from an idealisation of  Athens ’  
( Canovan 1992: 138). 14  This position has prevailed in recent, more exegetic 
works by authors such as Tsao, Hammer and Tamineaux, who refer in par-
ticular to the importance of  the Roman tradition in Arendt ’ s thought. 15  The 
change in perspective from Athens to Rome made it possible to stress the 
moments of  order safeguarding and order preservation in Arendt ’ s thought, 
and to see them in the context of  her understanding of  the political. For 
Roman law is based precisely on the contractual idea:  pacta sunt servanda . In 
the Roman tradition, however, contracts are not pre-political in character but 
rather have a genuine political core ( cf  Klabbers 2007: 10). Their political 
character lies in the fact that they establish a relationship between two or more 
persons, parties, countries, etc by means of   ‘ proposals and counterpropos-
als ’  (WiP: 109). Yet research on Arendt has not progressed any further on 
this point. While the idea of  Arendt as a  ‘ thinker of  the polis ’  has now been 
abandoned, the consequences from the additional perspective of  the Roman 
tradition have not been comprehensively captured. 16  

 13      See also HC: 192 – 99.  
 14      See also Vollrath 1996: 138f.  
 15      See on this point Tsao 2002 and Tamineaux 2000. Dean Hammer is quoted exemplarily 

at this point, who described the result of  this new perspective on Arendt ’ s work as follows:  ‘ Only 
when different parts of  the world appear indistinguishable can everything be indiscriminately 
devoured. The ability to distinguish brings with it, for Arendt, a corresponding desire to care 
for and preserve the things of  the world.  …  The Romans offer just this possibility for Arendt by 
showing how political thinking can arise from, and evoke, a world that is sensually perceived ’  
(Hammer 2002: 144f    ).  

 16      J ü rgen F ö rster ’ s work represents the key exception here (F ö rster 2009). In his work the 
importance of  institutions in Arendt ’ s thought is reconstructed systematically and linked 
 conceptually with her thinking. He thus goes even further than the important references made 
by Canovan (Canovan 1998) and Vollrath (Vollrath 1977).  
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 If  we try to understand why such an obvious step has not yet been taken, 
we are confronted with what is still regarded as the core of  Arendt ’ s under-
standing of  political freedom and action: the beginning. Arendt is considered 
to be the  ‘ thinker of  the beginning ’  (Brumlik 2007: 312). Albrecht Wellmer 
speaks in this case of  Arendt ’ s  ‘ revolutionary universalism ’  (Wellmer 1999: 
130), which shows precisely no normative foundation. The various different 
protagonists in the fi eld of  Arendt research agree on this point of  initiating 
unprecedented beginnings as the core idea of  Arendt ’ s political thinking —
 although they assess and evaluate this core idea very differently. 17  If  one sees 
Arendt as the  ‘ thinker of  the beginning ’ , and discerns the core of  her under-
standing of  the political in this beginning, then questions regarding the law as 
the  ‘ stabilising factor ’  (CD: 79) of  political order are of  secondary importance. 

 Reconsidering the history of  her work ’ s reception therefore clearly reveals 
the key challenges for my undertaking: Any interpretation of  Arendt ’ s work 
that places the main emphasis on the question of  the law — indeed which 
intends to show that it forms the centre of  gravity of  her thought — cannot 
avoid a renewed analysis of  her concept of  the political. With Arendt, an 
analysis of  the law must always be accompanied by an analysis of  her concept 
of  politics as well. For it must expand Arendt ’ s perspective as a  ‘ thinker of  the 
beginning ’  to include the problem of  order and show that this is not a hierar-
chical relationship. In other words, such an endeavour must be in a position 
to unite the concept of  order, as the  ‘ fundamental category of  the political ’,  18  
with Arendt ’ s thought. 

 Presenting this evidence requires me fi rst to sketch the backdrop against 
which Arendt ’ s considerations become plausible. That is her analysis of  the 
European inter-war period, conducted mainly in  Elemente und Urspr ü nge totaler 
Herrschaft  and  Origins of  Totalitarianism . In the fi rst chapter of  this work,  ‘ The 
Paradoxes of  the Nation-State ’ , I prove that the question of  the political and 
legal order is a key issue in Arendt ’ s thinking. For what the problem of  refugees 
and minorities reveals to Arendt is the  ‘ internal disintegration ’  (OT: 270) of  

 17      In his excellent essay  The rule of  the people: Arendt, Arch ê , and Democracy , Patchen Markell  develops 
an argument that corresponds to a certain degree with mine. Markell argues that  democratic 
theorists have been too captured by the interruption/stability binary and, therefore, interpreted 
Arendt ’ s remarks on political new beginnings merely as something that can only  happen through 
interruption, rather than through practices of  responsiveness:   ‘ Correspondingly, Arendt ’ s aim 
is not simply to rehabilitate those phenomena that, within that matrix, are  positioned as rule ’ s 
opposites: on her use,  “ beginning ”  picks out not the spontaneous disruption of  existing patterns, 
but the sense in which action, whether disruptive or not, involves attention and responsiveness 
to worldly events; and what threatens  “ beginning ”  thus understood is not the enforcement of  
regularity, but the erosion of  the context in which events call for responses and, thus, in which it 
makes sense to act at all ’  (Markell 2006: 2).  

 18      See on this point the excellent study by Andreas Anter, entitled  Die Macht der Ordnung. Aspekte 
einer Grundkategorie des Politischen  (Anter 2007), which inspired many of  my thoughts.  
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an order of  nation-states. For Arendt this process of  disintegration, as I argue 
in  chapter one , is in the fi rst instance a disintegration of  the constitutional 
foundation of  the nation-state — its order, so to speak. With this analysis of  
the inter-war period, Arendt exemplifi es the impracticability of  a nation-state 
form of  government in a globalising world. 

 From the methodical perspective the intention is to capture the theoreti-
cal content of  Arendt ’ s description of  the inter-war period by analysing the 
 ‘ paradoxes of  the nation-state ’ . This theoretical content of  Arendt ’ s analysis is 
manifested in the fact that law, politics and order are related internally to one 
another. However, in this chapter the terms  ‘ state ’  and  ‘ nation ’  must fi rst be 
defi ned. The insights gained from this approach — in particular, highlighting 
the order problematic on the one hand as a legal problem and presenting it, on 
the other hand, as the central aspect of  Arendt ’ s thoughts — are accompanied 
by the drawback of  having to adopt (temporarily) Arendt ’ s concept of  the 
nation-state, instead of  tracing the origin of  the term systematically. I counter 
this drawback in my second and third chapters by conducting an in-depth 
analysis of  Arendt ’ s concept of  the  nation - state . The subject of   chapter two  
is Arendt ’ s concept of  the nation, or more precisely the political-theoretical 
dimension of  this concept. The term  ‘ nation ’  is used in many different ways 
by Arendt, but it is only by working out the conceptual dimension — I call it 
the political-theoretical dimension — that we can penetrate to the origin of  the 
structural contradictions of  a nation-state order. Arendt ’ s refl ection on this 
political-theoretical dimension of  the concept of  nation is conducted in her 
analysis of  Rousseau in  On Revolution . By explaining the context of  Arendt ’ s 
Rousseau discourse with the realignment of  the social question for the French 
Revolution, her specifi c interpretation of  Rousseau ’ s  volont é  g é n é rale  becomes 
clear. By these means, Arendt ’ s discourse on pity — previously ignored in the 
research — attains an unforeseen political-theoretical signifi cance: for Arendt, 
pity is not only the decisive emotional resource for the Rousseauean demand 
for  ‘ total alienation ’  (Rousseau [1762] 2012: 50), but Arendt ’ s discourse on 
pity is at the same time the analysis of  the internal arrangement of  the con-
cept of   ‘ nation ’ . 

 Once I have examined Arendt ’ s concept of  the nation, I turn in  chapter 
three  to her understanding of  the modern state. I underline that Arendt ’ s 
understanding of  the state is inspired by Max Weber. Weber described and 
analysed, like no other author before him, the origin and nature of  the Con-
tinental European state in all of  its facets. I show that the modern state is  ‘ a 
rationally organized institution ’  ( rationaler Anstaltsstaat ) (EaS: 653) for Arendt 
too.  ‘ Formal-rational law ’  marks the core of  this concept of  state. In her 
thoughts on imperialism in particular, Arendt held the formal-rational con-
cept of  law up against the governmental practice of  imperialist apparatuses 
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of  domination. In contrast to the imperialistic regime of  decrees, rational law 
is characterised precisely by its reliability and verifi ability. 19  

 The two chapters belong together in so far as they complete Arendt ’ s pic-
ture of  the European nation-state. With the French Revolution, the nation as 
a political idea of  order is united with the state as a guarantor of  order to form 
the nation-state. This liaison between the nation and the modern, Continental 
European state is, as I shall demonstrate in my fourth chapter, problematic in 
two respects: the fi rst section of  the chapter,  ‘ II. Popular Sovereignty and the 
Law ’  makes it clear that the national will is unsuitable as a source of  law, as it 
deprives the law of  its reliability and verifi ability — its rationality, so to speak. 
The thesis is that the claim to absoluteness of  the general will merely permits 
substantially undetermined law that is defi ned each time anew, depending on 
national mood and disposition. I shall present this Arendtian criticism as her 
legal-philosophical critique of  popular sovereignty. She makes it clear that 
the rationality of  law — in the sense of  an  ‘ impartial ’  and autonomous legal 
sphere — can be realised only on the basis of  a different understanding of  the 
political. 

 Yet the risk to the stability of  the political order is caused not only by the 
nation as a concept of  order, but also — as demonstrated in the second sec-
tion of   chapter four ,  ‘ III. Popular Sovereignty and Politics ’  — by the modern 
( Continental European) state, with its hierarchical structure and centralised 
power. Since the structural-hierarchical composition of  the modern state does 
not provide any space for the political participation of  its citizens, it forces 
phenomena such as political  ‘ massing ’  (OT: 316), lack of  political experience 
and the feeling of  political insignifi cance. This provides the ideal breeding 
ground on which antidemocratic mass movements of  all kinds can fl ourish. In 
short, Hannah Arendt ’ s political thinking is a critique of  the state as a hierar-
chical and centralised form of  government and political order. However, what 
is crucial in this context is the fact that this structural composition is the pre-
requisite for how law can be rational in the Continental European tradition of  
political thought. In this manner the concept of  law itself  becomes the focus 
of  criticism: within the Continental European tradition the rationality of  the 
law comes along with the formalisation of  politics, which itself  triggers those 
effects that precisely undermine that which the rational law is supposed to 
preserve: the stability and permanence of  the political order. In order for law 
to be  ‘ rational ’ , therefore, not only is a different understanding of  the political 
required, but also a different understanding of  law. The internal connection 
between law and politics must be acknowledged. 

 19      At the same time, however, Arendt points out that it is precisely this Continental European 
idea of  law, state and statehood that drives the European states to imperialism.  Cf   ch 3 .  
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 The task in my fi fth and fi nal chapter is to spell out the consequences of  
this internal connection. Arendt ’ s interpretation of  power as a fundamen-
tal condition of  every community has consequences both for the concept of  
the political and for that of  law. In Arendtian thought, law is  desubstantialised  
and becomes a relational concept, a relationship-establishing concept. I shall 
point out that the law is not an expression of  power; rather, it elucidates the 
existing power constellation. On the other hand, however, power is not only 
an  ‘ emancipatory ’  (Meints-Stender 2012: 199) 20  or  ‘ intrinsically normatively 
positive ’  (Allen 2010: 143) concept for Arendt. Quite the contrary: there are 
power constellations that actually inhibit diversity of  opinion and plural-
ity. By differentiating those power constellations from the ones preferred by 
Arendt, I shall reveal in stages the normative foundation of  Arendt ’ s under-
standing of  the political. The very fact that Arendt demands an  ‘ ethics of  
power developed on the basis of  the power of  judgement ’  (DT: 818) makes 
such an undertaking reasonable and important. With this in mind I argue that 
the normative content of  her understanding of  the political lies hidden in a 
specifi c form of  political action — namely,  ‘ acting with one another ’ , which 
should be distinguished from  ‘ acting for one another ’  as well as from  ‘ act-
ing against one another ’  (see HC: 180) — which realises in its conduct and 
performance the procedural requirements of  the power of  judgement. This 
specifi c kind of  normativity of  the political has consequences for the law: if  
law is a relational, relationship-establishing concept, then legitimate law is 
an enabling concept in Arendt ’ s view. Legitimate law opens up an enabling 
space in which a political  ‘ acting with one another ’  on the basis of  the power 
of  judgement  can be  realised by means of  legally guaranteed procedures and 
institutions. To grasp the impact of  Arendt ’ s thoughts on the power of  judge-
ment properly, one need  not  (in the fi rst instance) interpret them as a concept 
of  practical wisdom, but rather consider the  ‘ methodical procedure ’  (Vollrath 
1987: 271) of  fi nding judgement. It is only due to this procedure that we can 
speak of  the  ‘ rationality of  the power of  judgement ’  (Vollrath 1987: 253). 
For Arendt, the power of  judgement is the reply to her search for a political 
type of  rationality that enables a permanent, stable and free political order 
beyond the traditional forms of  the  raison d ’  é tat . In the course of  this book 
I shall show that this type of  political rationality arose from the deconstruction 
of  other concepts and understandings of  rationality. Rational in an Arend-
tian sense is not that which appears to be effi cient against the backdrop of  a 
means-costs calculation, but rather that which maintains a free political order, 
in and through which political confl ict can be conducted. I shall illustrate that 
Arendt reconstructs elements and traces of  the formation of  this  ‘ rationality 
of  the power of  judgement ’  — of  a  ‘ politics of  the power of  judgement ’  as 

 20      See also Parekh 1981: 160ff; Luban 1979.  
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Dick Howard called it (Howard 2001: 25) — both in the foundation of  and in 
the institutions of  the American Republic. For Arendt, the American Republic 
differs fundamentally from the Continental European tradition due to this 
special type of  political rationality. 

 Before I develop my arguments, I wish to refl ect briefl y on the expres-
sion contained in the subtitle of  this book,  ‘ The Order of  Freedom ’ . 21  This 
title refl ects those aspects of  Arendt ’ s thought that have long been regarded 
as irreconcilable: freedom and order. In that respect the title condenses the 
very core of  my argument. Generally speaking, in this context order means a 
set of  political institutions and abstract juridico-political normative principles 
which determine and maintain a specifi c form of  political interaction. In other 
words: it is of  paramount importance for Arendt to see political freedom in 
the context of  institutionalised forms relating to ourselves and others. Accord-
ingly, I will argue that political freedom in the Arendtian sense cannot mean 
the  ‘ caesura ’  (Abensour 2012: 91), the specifi c breaking through of  an order; 
the realisation of  an as yet unrealised form of  political equality (see Ranci è re 
2002: 24 – 29) 22  or the  ‘ creation of  a new hegemony ’  (Mouffe 2007: 70). Politi-
cal freedom in an Arendtian understanding does not amount to the instituting 
of  the social (see Castoriadis 1990) or  ‘ the extraordinary deed of  collective 
self-institution ’  (Kalyvas 2008: 204). And Arendt ’ s concept of  political freedom 
cannot be considered part of  the moral-philosophical tradition of  autonomy 
thinking either, which, applied to democratic theory, regards freedom as the 
unforced identity between the individual and the collective will, brought about 
by rational discourse (see eg FuG: 134). During the course of  this book, I shall 
demonstrate that Arendt ’ s concept of  political freedom can best be under-
stood as representing the experience of  having the power to act in political and 
public affairs. 23  Such an understanding of  freedom relies on an institutionally 
guaranteed and perpetuated political space in which  ‘ acting with one another ’  
can be performed, conducted and can occur. I argue that Arendt, therefore, 
was very much concerned with the question of  an adequate arrangement of  
law, politics and order — the so-called triad of  constitutionalism — and considers 
suitable forms for the institutionalisation of   confl ict-ridden political action. 24  
By adopting this approach, I present an alternative interpretation of  Arendt ’ s 
thought, which sees Arendt neither as the advocate of  ancient political forms 
(Aristotelian communitarianism) nor fully in line with discourse-theoretical, 
existenialist or radical-democratic premises. In my view, Arendt is a thinker 

 21      The title of  the German version of  this book is  Die Ordnung der Freiheit. Recht und Politik im 
Denken Hannah Arendts .  

 22      See also Frank 2010: 45 and 210.  
 23      The German formulation is  Politische Freiheit als das Erfahren des politischen Handeln-K ö nnens .  
 24      Here we see the proximity to Claude Lefort ’ s thinking, for whom the institutionalisation of  

confl ict within society marks the core of  a system of  democracy. (See Lefort 1990: 293.)  
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of  political order who is concerned with and highlights the importance of  a 
durable, stable and free political order in and through which  political struggle 
and dissent can happen and appear. The modern state,  however, as a hierar-
chically structured and centralised power complex, is incapable of  providing 
and securing such an order. Although Hannah Arendt is a thinker of  order, she 
is nevertheless a critic of  the state (see MuG: 130). Her entire political work, 
therefore, can be read and understood as searching for a new and alternative 
conception of  order, new and alternative  ‘ manifestations and materializations 
of  power ’  (OV: 140) and a new and alternative organisational logic of  political 
life. This kind of  characterisation —  advocating order but criticising the state —
 can be exemplifi ed by her appraisal of  the  revolutionary institutions of  order 
formation: 

  [N]othing indeed contradicts more sharply the old adage of  the anarchistic and 
lawless  ‘ natural ’  inclinations of  a people left without the constraint of  its govern-
ment than the emergence of  the councils that, wherever they appeared, and most 
pronouncedly during the Hungarian Revolution, were concerned with the reor-
ganization of  the political and economic life of  the country and  the establishment of  a 
new order . (OR: 275, emphasis added)  

 In addition, however, the expression  ‘ The Order of  Freedom ’  also refers to 
two further dimensions of  meaning, one hermeneutic, the other relating to 
the history of  ideas. On the latter dimension, Walter Benjamin and Hannah 
Arendt were friends. They conducted regular correspondence with each other 
and played chess together, and after the suicide of  her friend Arendt published 
some of  his works in the USA. Seyla Benhabib drew attention to the extent 
to which Arendt ’ s methodical approach was inspired by Benjamin ’ s  ‘ fragmen-
tary historiography ’  (Benhabib 2006: 158), indeed how much Arendt adapted 
Benjamin ’ s thought for her own treatment of  historical material. The pair ’ s 
relationship has only recently been documented, impressively, in a volume 
with texts, letters and notes. In their introduction, the editors, Erdmut Wizisla 
and Detlev Sch ö ttker, address a matter that has long occupied students of  
Arendt. They write: 

  There is no reference to Benjamin in Arendt ’ s work  On Violence  (1970), although 
she addresses questions and topics there to which he also devoted his key consid-
erations: the fi rst part concerns the concept of  progress, which forms the core of  
the theses  ‘ On the Concept of  History ’ , and in the second part Arendt refers to 
Georges Sorel ’ s work  Refl ections on Violence , which Benjamin addresses in his essay 
 ‘ The  Critique of  Violence ’  (1921). (Sch ö ttker and Wizisla 2006: 41)  

 The reason given by the editors is that Arendt had no truck  ‘ with Benjamin ’ s 
political metaphysics and aesthetics ’  (Sch ö ttker and Wizisla 2006: 41). As far as 
political metaphysics are concerned, this is certainly true. Benjamin ’ s thoughts 
on  ‘ divine violence ’  (Benjamin [1920 – 21] 1965: 60) in his essay  ‘ Zur Kritik der 
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Gewalt ’  are diametrically opposed to Arendt ’ s thinking. The fact that Arendt 
does not criticise him by name in her publications is probably a sign of  her 
reverent attachment to her deceased friend. Yet at the same time it is diffi -
cult, when examining the law, to circumvent Benjamin ’ s thesis that violence 
is behind  every  law — in other words, that one is always directly entangled with 
violence, irrespective of  the form of  political organisation. Benjamin is most 
insistent in this respect in his discussion of  pacifi sm. The core of  his argument 
is that pacifi sts ’  criticism of  violence is restricted to compulsory military ser-
vice, but does not question the legal order itself. Benjamin criticises such a view 
as  ‘ naive ’ , as it completely ignores the fact that compulsory military service is 
an  ‘ application of  law-upholding force ’  (Benjamin [1920 – 21] 1965: 40). Any 
criticism of  violence must also contain a  ‘ criticism of  all authoritarian force ’  
(Benjamin [1920 – 21] 1965: 40). If  one ignores  ‘ childish anarchism ’  (Benjamin 
[1920 – 21] 1965: 41) then not even Kant ’ s categorical imperative is adequate 
for such a critique. For Benjamin, every positive law  ‘ will certainly claim to 
acknowledge and promote the interest of  mankind in the person of  each indi-
vidual ’  — at least if  it is  ‘ conscious of  its roots ’  (Benjamin [1920 – 21] 1965: 41), 
ie if  it refers to some kind of  system of  norms. The law should  ‘ represent ’  
and  ‘ uphold ’  precisely that order contained in the system of  norms. Benjamin 
formulates the programmatic sentence of  his essay against this background: 

  While this view [of  order], which claims to preserve law in its very basis, cannot 
escape criticism, nevertheless all attacks that are made merely in the name of  a 
formless  ‘ freedom ’  without being able to specify this higher  order of  freedom  remain 
impotent against it. (Benjamin [1921] 1965: 41, emphasis added)  

 Benjamin famously places this new order of  freedom in the hands of  Messianic 
violence. By using the words  ‘ The Order of  Freedom ’  both in the subtitle of  
this book and as the title of  the last chapter, I refer to the fact that Arendt ’ s 
thoughts on law and politics have to be conceived of  as a consideration of  the 
problem of  law and violence as outlined by Benjamin. But Arendt ’ s reply is 
fundamentally different in nature from that of  Benjamin. 

 The title of  my work not only refers to the history of  ideas, but also has 
a hermeneutic dimension: according to Gadamer,  ‘ part of  understanding is 
that we regain the concepts of  a historical past in such a way that they include 
our own comprehension of  them ’  (Gadamer 1975: 356). Gadamer calls the 
intertwining of  past and present in textual interpretation a  ‘ fusion of  horizons ’  
(Gadamer 1975: 290). In this context he speaks of  the  ‘ hermeneutic necessity ’  
to go beyond  ‘ mere reconstruction ’  and to  ‘ enter into the openness of  the ques-
tion ’  (Gadamer 1975: 356) in the process of  understanding. In other words, to 
think what the author did not think. Therefore, if  one sets out to interpret a 
thinker in the fi elds of  political philosophy, political theory and the history of  
ideas, then one must not only be aware of  the historical, social and political 
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questions and problems in which the work is embedded and to which it reacts, 
but also refl ect on one ’ s own situation as an  interpreter. 25  In this manner the 
refl ection of  hermeneutics as a method of  political theory, and the  ‘ fusion of  
horizons ’  as one of  its consequences, lead back once more to Arendt as the 
 ‘ thinker of  the beginning ’ : to be sure, Arendt ’ s thought can and must also be 
interpreted as a consideration of  beginning. It is very likely that anyone who 
works through the almost 1,000 pages of   Elemente und Urspr ü nge totaler Herrschaft , 
or even the 530 pages of   Origins of  Totalitarianism , notices with some astonish-
ment and no little emotion at the end of  this story of  terror and  extermination 
Arendt ’ s confi dence in the unconditionality of   ‘ a new  beginning ’  and her 
recourse to St Augustine ’ s  initium ut esset, creatus est homo  (ETH: 979; OT: 479). 26  

 If  we look at the history of  reception, this kind of  interpretation — Arendt ’ s 
 ‘ revolutionary universalism ’  — breaks implicitly with the conservative inter-
pretation of  her thought, namely Arendt as a theorist of  anti-totalitarianism, 
which was represented by a conservative German and American elite of  
professors in the 1960s and 1970s and which made Arendt so unattractive 
as a reference for the student movement. 27  If  we also realise that the scien-
tifi c emphasis of  Arendt as a theorist of  the beginning occurred at the same 
time as the collapse of  Soviet imperialism and the Eastern European freedom 
movements — which is not a new fi nding but a commonplace in the history 
of  political ideas — then the signifi cance of  the  ‘ fusion of  horizons ’  becomes 
more tangible in the interpretation of  her work. The revolutions in Eastern 
Europe were just as unexpected by the fi eld of  political theory as they were in 
reality. The revolutionary political new beginning had no place in the debates 
on system theory and questions of  justice. No political author and no political 
theory at the time could make sense of  political new beginnings in conceptual 
terms. In contrast to this and especially in contrast to the narrow economis-
tic theory of  revolution of  the Marxist tradition, Arendt ’ s work provided the 
possibility to understand in political terms this unexpected breach with the 
old system. The revolutions in Eastern Europe, therefore, represent the con-
temporary historical core located in the specifi c interpretation of  Arendt as a 
thinker of  new beginnings. 

 25      See Benhabib 2006: 22f.  
 26      See on this point also the analysis of  the concept of  natality by Bowen-Moore 1989.  
 27      The reasons why Arendt was so unattractive for the student movement were not only her 

thoughts on total domination, which referred unsparingly to the terror of  Soviet communism, 
but also because no critique of  capitalism is apparent at fi rst glance. For decades, her criticism 
of  modernity was interpreted as a reclamation of  antiquity. Works by Isaac 1992, Jaeggi 1997, 
Benhabib 2006, etc have shown just how oblique such an assessment actually is (see on this point 
also my remarks on the architecture of  modernity with Arendt in Volk 2005: 60 – 113).  
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 Being able to begin has not lost its validity for an interpretation of  Arendt ’ s 
work in 2015 — and indeed how could it, against the background of  the 
Occupy Movement or what has recently become known as the  ‘ Arab Spring ’ . 
But the  ‘ horizon of  the present ’  (Gadamer 1975: 289) has also changed to 
some extent. From a geographical perspective the interpretation of  Arendt ’ s 
thought is less inspired by events in Warsaw, Prague, Budapest or Riga than it 
was in the late 1980s and early 1990s. Today, instead, places like  Guant á namo, 
Lampedusa, Ceuta, the Mashriq region or the Sonoran Desert are in the fore-
ground. The tightening of  security laws in Western democracies, including 
the suspension of  rights for suspects in the worldwide war on terror, the inca-
pability of  political action on the part of  a supposed world community in the 
face of  mass crimes, the worldwide wiretapping and monitoring of   citizens, 
and the daily tragedies on the borders of  this world, especially of   ‘ Fortress 
Europe ’ , form the horizon with which one approaches Hannah Arendt ’ s polit-
ical thought at the beginning of  the twenty-fi rst century. The belief  that one 
might fi nd possible connections in Hannah Arendt ’ s work results from the 
knowledge that Arendt ’ s political thought arises from the confrontation with 
crisis. For her thesis of  lawlessness as a fi rst step in the  ‘ lengthy process of  pre-
paring for the extermination of  humans ’  (ETH: 612) 28  is not only the result of  
theoretical refl ection; this lawlessness was a real experience for Arendt, which 
shaped her own horizon. She lost her German citizenship in 1937 as a result 
of  the Reich Citizens Act, and was to remain stateless until 1951. Arendt once 
wrote to G ü nther Anders that her American passport was the  ‘ most beauti-
ful book ’  that she knew (Alte Synagoge 1997: 46). The question of  the  order 
of  freedom  is therefore the intrinsic question in the life and political thought of  
Hannah Arendt. The aim of  this book is to enrich the reception of  her work 
by revealing the systematic signifi cance of  political order and law in Hannah 
Arendt ’ s thought. 

  

 28      See also OT: 296.  


