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   Introduction   

 THE BROAD AND sometimes implied purpose of  this book is to explain 
why religion should not be tolerated in a tolerant-liberal democracy. 
The more focused and explicit purpose of  the book is to explain why a 

tolerant-liberal democracy should be reluctant to tolerate religious claims for 
accommodation. Special consideration is given to the argument that religious 
demands to be granted conscientious exemptions from legal norms should be 
treated differently and less favourably than non-religious demands. 

 During the last decades there has been extensive writing about issues con-
cerning law and religion. Most publications in this subject share two charac-
teristics: fi rst, they are either  ‘ pro-religion ’ ,  ‘ neutral-liberal ’  or  ‘ multiculturalist ’  
and in any event do not take a stand against religion as such. This is a  ‘ content-
related ’  problem. Secondly, they normally avoid interdisciplinary research. 
This would be a methodological defi cit. 

 As to the  ‘ content-related ’  problem, it appears that most publications in 
the fi eld of  law and religion argue for special protection for religious freedom 
and the religious conscience — and the list of  examples is simply too long to 
be mentioned here. This is not a problem which is unique to legal scholarship. 
Pro-religious tendencies and biases amongst scholars of  religion are common 
(though becoming less common) in other disciplines as well, such as sociology, 
psychology, philosophy and obviously theology. 1  Within legal and philosophi-
cal scholarship it is uncommon to fi nd arguments according to which there is 
nothing special about religion, so that religion should not be singled out for 
special treatment. 2  Also uncommon are arguments that the liberal state should 
use its persuasive power (rather than its coercive power) in order to change 
religious beliefs that oppose  ‘ the core values of  free and equal  citizenship ’ . 3  
This book takes the  ‘ religion is not special ’  position one step  further. I will 

 1           B   Beit-Hallahmi   ,   Psychological Perspectives on Religion and Religiosity   (  London  ,  Routledge ,  2015 )  235   .  
 2      For a recent argument in this vein see      B   Leiter   ,   Why Tolerate Religion   (  Princeton NJ  ,  Princeton 

University Press ,  2012 )  .  
 3      For a recent argument along these lines see      C   Brettschneider   ,   When the State Speaks, What 

Should It Say?:     How Democracies Can Protect Expression and Promote Equality   (  Princeton NJ  ,  Princeton 
University Press ,  2012 )  143   .  
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argue that religion is indeed special and that it should defi nitely be sin-
gled out — but for negative or less favourable treatment. This argument will 
hopefully breathe new life into an ancient debate, as contemporary academic 
publications offering explicit or implicit arguments about the need to not 
tolerate religion or about the links between religion and intolerance are 
surprisingly rare. 

 As to the methodological defi cit, most of  the literature in the fi eld of  law 
and religion, and certainly most of  the literature that criticises various aspects 
of  religion, does not engage with the relevant issues from an interdisciplinary 
point of  view. There is and always has been widespread academic interest 
in issues pertaining to religion. Religion is studied from various points of  
view: legal, philosophical, psychological, sociological, theological and so on. 
Interdisciplinary research about religion, however, is still quite rare. 4  Some 
approach the issue from a relatively narrow (yet still very helpful)  perception; 5  
some mainly engage with philosophical arguments; 6  whereas others address 
the issue from a  ‘ popular-philosophy ’  point of  view. 7  Legal writing about 
law and religion often ignores philosophical questions regarding this issue. 
 Philosophers who write about religion normally do not apply their views to 
highly relevant legal issues. Legal scholars and philosophers alike tend to 
ignore empirical fi ndings about religion and religious people. This book aims 
to integrate these disciplines and to offer a more comprehensive approach to 
this issue. It aims to establish the argument for the need to not tolerate religion 
by putting together philosophical arguments, legal research and  empirical 
fi ndings. 

 The main arguments of  the book are, fi rst, that illiberal intolerance should 
not be tolerated in a tolerant-liberal democracy; secondly, that there are 
meaningful, unique links between religion and intolerance, and between 
holding religious beliefs and holding intolerant views (and ultimately acting 
upon these views); thirdly, that the religiosity of  a legal claim is normally a 
reason, although not necessarily a prevailing one, to reject that claim. More 

 4      For a recent attempt to combine insights from the legal and sociological studies of  religion 
see      R   Sandberg   ,   Religion, Law and Society   (  Cambridge  ,  Cambridge University Press ,  2014 )   and 
especially  chapter 6 . For an ongoing and interesting interdisciplinary approach to religion see the 
academic journal  Religion, Brain and Behavior .  

 5           D   Richards   ,   Fundamentalism in American Religion and Law   (  Cambridge  ,  Cambridge University 
Press ,  2010 )  ;      A   Guiora   ,   Freedom from Religion:     Rights and National Security   (  Oxford  ,  Oxford University 
Press ,  2013 )  .  

 6           N   Bamforth    and    D   Richards   ,   Patriarchal Religion, Sexuality, and Gender:     A Critique of  New Natural 
Law   (  Cambridge  ,  Cambridge University Press ,  2008 )  ;      R   Audi   ,   Democratic Authority and the Separa-
tion of  Church and State   (  Oxford  ,  Oxford University Press ,  2011 )  .  

 7           S   Harris   ,   The End of  Faith:     Religion, Terror, and the Future of  Reason   (  New York  ,  WW Norton  &  
Company ,  2004 )  ;      R   Dawkins   ,   The God Delusion   (  New York  ,  Bantam Books ,  2006 )  ;      Christopher  
 Hitchens   ,   God is not Great:     How Religion Poisons Everything   (  London  ,  Atlantic Books ,  2007 )  .  
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 specifi cally, and within the context of  conscientious exemptions, it is argued 
that in most important cases accommodating religion by granting religious-
conscientious exemptions is an expression of  tolerance. Therefore, and if  the 
limit of  liberal tolerance is illiberal intolerance, the religiosity of  one ’ s con-
science is normally a reason, although not necessarily a prevailing one, not to 
grant a conscientious exemption or not to tolerate the conscientious objection 
in other ways. The latter argument also applies to claims for accommodating 
religion by means other than granting conscientious exemptions. 

 These arguments are developed in the following way. Chapter two focuses 
on the principle of  tolerance and suggests a few conceptual clarifi cations and a 
conceptual basis for the subsequent chapters. Following a perfectionist-liberal 
perception of  the limits of  tolerance, it is suggested in Chapter three that 
the limit of  liberal tolerance is illiberal intolerance, or, in other words, that 
illiberal intolerance should not be tolerated by the liberal state. The limits 
of  tolerance are described, inter alia, through the principles of  reciprocity 
and proportionality. The former explains why intolerance should not be toler-
ated, whereas the latter prescribes how and to what extent it should not be 
tolerated. Chapter four explains what a  ‘ tolerant-liberal democracy ’  is and 
differentiates it from other types of  liberal democracy. Chapter fi ve explores 
two main arguments. The fi rst is an empirical argument according to which 
religious persons — because they are religious persons — are likely to be more 
intolerant than non-religious persons. The second is that there are meaning-
ful, clear and unique theoretical links between religion, or, more precisely, 
certain types of  religion, and intolerance. The theoretical links in fact explain 
why there are empirical links between religion and intolerance. Chapter six 
discusses the question  ‘ Is religion special? ’  within the context of  conscien-
tious exemption. It asks whether religious-conscientious objections should be 
treated any differently from non-religious ones. It is helpful to divide the main 
approaches that address the issue of  granting conscientious exemptions into 
fi ve main categories: (1) neutral approaches; (2)  ‘ equal-regard ’  approaches; 
(3)  perfectionist-liberal approaches; (4)  ‘ pro-religion ’  approaches; and (5)  ‘ anti-
religion ’  approaches. It is argued that the fi rst four approaches should be 
rejected and that the fi fth approach should govern the practice of  granting 
religious-conscientious exemptions — and more broadly — the proper state 
response to religious claims for accommodation. 

 Two methodological caveats are required here: fi rst, within the context of  
academic writing, when one argues for the validity of  a certain argument, 
good practice would be to refute all or most other possible counter-arguments. 
Therefore, when I argue that the theoretical and empirical links between reli-
gion and tolerance provide a strong, sometimes compelling reason for not tol-
erating religion, I might be expected to fully address all possible reasons for 
tolerating religion — and to explain in detail why they sometimes or often do 



4 Introduction

not outweigh the reasons for not tolerating religion. I am afraid this book fails 
to meet these expectations. Even though I am fully aware of  the reasons for 
tolerating religion I will only discuss them in part since addressing and refuting 
them in full requires writing a second volume to this book. Thus, most parts of  
this book will make the case for not tolerating religion. The intelligent reader 
may also take into consideration the reasons for tolerating religion (and this is 
a well-researched subject) — and come to his own conclusion. 

 A second caveat concerns the writing style. This book cannot be easily clas-
sifi ed. Parts of  it use legal terminology that will be familiar to legal scholars, 
practitioners and students. Other parts assume prior knowledge in politi-
cal and moral philosophy and will be more appealing to philosophers or to 
philosophy-minded readers, and thus possibly daunting to others. Some parts, 
however, deviate from what can be considered as classic academic writing and 
are aimed at intelligent readers who do not have any legal or philosophical 
background. Writing a book for lawyers, philosophers and intelligent people 
with no prior knowledge in law or philosophy requires a few compromises in 
terms of  academic rigour, which hopefully have not resulted in compromising 
the overall quality of  the arguments. 

 Lastly, throughout the book I refer to the third person as  ‘ he ’ . After receiv-
ing worried comments from gender-minded readers, I should clarify that 
I have done this for brevity and consistency only and that  ‘ he ’  encompasses also 
 ‘ she ’ . Unless stated otherwise, all my arguments and observations, fl attering 
and unfl attering alike, apply to all sexes and genders equally. 
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   Conclusion  

    I. A SHORT INTRODUCTION TO THE CONCLUSION  

 IN THIS BOOK I have presented the following main arguments: fi rst, 
the limit of  liberal tolerance is illiberal intolerance, ie illiberal intolerance 
should almost never be tolerated by the tolerant-liberal state;  secondly, 

there are meaningful and special links between certain religions—and 
certainly the most common and infl uential ones—and intolerance. Because of  
these links most adherents of  most religions are more likely to be intolerant and 
act intolerantly than non-religious people. If  these arguments are true they may 
provide a reason for the tolerant-liberal state not to tolerate religion as such. 
They certainly provide a reason for the tolerant-liberal state not to tolerate 
religious claims for accommodation or religious claims for exemptions from 
legal rules. At this point it can be asked what  ‘ religion ’  adds to the argument 
about the limits of  liberal tolerance. If  illiberal intolerance should not be toler-
ated by the liberal state, is there something special to be said about religious-
illiberal intolerance? Can ’ t we simply argue that illiberal intolerance—
whether religious or not—should not be tolerated? Within the context of  con-
scientious exemption, can ’ t we argue that conscientious objections—whether 
religious or not—should not be tolerated if  they rely on intolerant values? 
What does the religiosity of  the  ‘ intolerant conscience ’  or the religiosity of  a 
demand for accommodation add to the equation?  

   II. WHY AND WHEN THE RELIGIOSITY OF A CLAIM FOR 
ACCOMMODATION OR EXEMPTION MATTERS  

 If  the arguments about the limits of  liberal tolerance and about the links 
between religion and intolerance are valid, it is quite clear that the religiosity 
of  claims for accommodation or exemption should be a relevant reason within 
the balance of  reasons, and that it should normally be a reason for refusing 
to accommodate religion or to grant an exemption. For the sake of  simplicity 
I will mainly refer to religious claims for conscientious exemptions but the 
rationale of  the proposed approach applies to all claims for accommodation 
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and to the general relationship between religion and the tolerant-liberal state. 
We can think of  two main possible cases: 

  Case 1: the religious claim for exemption is directly based on intolerant and anti-
liberal values or practices. Such are, for example, homophobic or racist views and 
unjustly discriminatory practices (eg a refusal to provide services to homosexuals; 
excluding women from the public sphere;  ‘ separate but equal ’  practices and so on). 

 Case 2: the religious claim is based on religious values or practices that may be 
irrational or morally misguided but are not necessarily intolerant and anti-liberal 
(eg a refusal to perform abortion or to provide contraception; displaying religious 
symbols in the public sphere; a refusal to wear safety helmets; a refusal to work on 
the religious day of  rest; a refusal to receive or allow medical treatment and so on).  

 These two possible cases do not refl ect all relevant considerations that should 
be taken into account when deciding the state ’ s response to claims for religious 
exemption or accommodation. Further considerations include the harm that 
may be caused to the rights and interests of  all involved and the importance 
of  relevant public or state interests. These cases, however, aim to focus on the 
content of  the values that ground the claim for exemption, as this is normally 
a neglected aspect in contemporary theory and practice. 

 As to the fi rst case, any conscientious objection that is based on intolerant 
values, whether religious or not, should not be tolerated, either by refusing to 
grant conscientious exemptions or by other means. But religion makes things 
worse in the sense that religious intolerance generally poses a greater threat 
to liberal democracies than non-religious intolerance (all other things being 
equal)—precisely because of  the unique links between religion and intoler-
ance. Moreover, and because of  these unique links, religion makes things worse 
when religious intolerance accompanies or reinforces intolerant attitudes and 
behaviours that are not necessarily religious (eg when religion accompanies 
or reinforces racism, homophobia, patriarchy, nationalism or  totalitarianism). 
The links between religion and intolerance should lead the authorities to 
apply a more cautious, perhaps suspicious attitude towards religious claims to 
be granted conscientious exemptions, even though the decision would have 
to be made mainly on a case-by-case basis, ie according to the content of  
the values that ground each and every conscientious objection, whether it be 
religious or not. There are various ways of  not tolerating intolerant conscien-
tious objectors. The authorities may grant them an exemption but condemn 
their values or behaviour. The authorities may also grant them an exemp-
tion and, at the same time, deny them any governmental support or subsidy. 1  
In appropriate cases, the authorities can also refuse to grant an exemption. 

 1      For a persuasive argument that the state should not grant tax benefi ts to institutions that 
discriminate on the basis of  sex (rather than just on the basis of  race) even if  the discriminatory 
practice is based on religious grounds, see:       C   Corbin,     ‘  Expanding the Bob Jones Compromise  ’   
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The state should always express an attitude of  intolerance towards intolerant 
conscientious objectors. The exact nature of  that attitude may vary. This is 
where religion matters. 

 As to the second case: religious claims or claims from religious institutions 
for exemptions, accommodation, state funding, tax benefi ts, special treatment 
and so on may not be tolerated or accepted even when they do not directly 
rely on intolerant values. Accordingly, religious symbols may not be displayed 
in certain places (the public sphere, state institutions,  ‘ public ’  institutions etc) 
even when the symbol itself  does not convey intolerant values. This is so 
because religion is inherently intolerant and because the liberal state should 
not support or endorse, directly or indirectly, intolerant ideologies or sets of  
beliefs. We should also consider the need to avoid shaping the public sphere 
according to religious values—even when they are not necessarily intolerant. 
Inserting religious symbols, values and reasoning into the public sphere creates 
an accommodating atmosphere that in turn may strengthen cultural, social 
and political religious tendencies—and religion itself. A tolerant-liberal state 
should not create an accommodating atmosphere for ideologies—including 
religious ones—that are intolerant and illiberal by their nature. This is espe-
cially the case with regard to  ‘ regulatory religions ’  (religions that regulate many 
aspects of  their adherents ’  lives), as accommodating such religions requires 
numerous legal and social adjustments, which, when examined separately 
may not cause great concern, but when put together run against the secular 
and rational nature of  a tolerant-liberal democracy. 2  A tolerant-secular-liberal 
state should not limit non-religious people ’ s freedoms and opportunities and 
should not distribute rights, benefi ts and duties by subscribing to religious 
values and reasoning or by avoiding evaluating the content of  such values. 

 Within the context of  conscientious exemption, the state has good reason, 
although not necessarily a conclusive reason, not to grant religious conscien-
tious exemptions, even in cases where the claims to be granted exemptions are 
not based directly on intolerant values, beliefs or conscience. The state may 
have such a reason because of  the special links between certain religions and 
intolerance. The stronger the link regarding a certain religion, the stronger is 
the reason for not granting religious conscientious exemptions to its adherents 

in     A   Sarat    (ed),   Legal Responses to Religious Practices in the United States: Accommodation and its Limits   
(  Cambridge  ,  Cambridge University Press ,  2012 )  123    . For a similar view regarding the denial 
of  state funds to institutions that discriminate, see another article from the above collection: 
C Brettschneider,  ‘ How Should Liberal Democracies Respond to Faith Based Groups that 
Advocate Discrimination? State Funding and Non-Profi t Status ’ , ibid, 72.  

 2      For good examples within the UK context see:       D   McGoldrick   ,  ‘  Accommodating Muslims in 
Europe: From Adopting Sharia Law to Religiously Based Opt Outs from Generally Applicable 
Laws  ’  ( 2009 )  9      Human Rights Law Review    627 – 35     (although McGoldrick does not use these exam-
ples to make an argument for a secular, tolerant-liberal democracy in the way it is made here).  
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or for not tolerating them in alternative ways. The tolerant-liberal state should 
aspire to protect and strengthen its liberal, secular nature. Tolerating religious 
conscientious objectors who act upon a conscience that is not intolerant may 
still support, even if  indirectly, institutions or practices of  that religion that are 
intolerant.  

   III. AND A FINAL CONCLUSION  

 If  illiberal intolerance should not be tolerated and if  there are links between 
religion and intolerance, then the religiosity of  a legal, political or social claim 
is always a reason for not tolerating that claim. The only question that can be 
asked at this stage concerns the weight that ought to be accorded to the religi-
osity of  such a claim. Should it merely be a relevant reason to be considered 
or should it be a weighty reason for not tolerating the claim? For all of  the 
reasons mentioned throughout the book, the religiosity of  a claim for accom-
modation should defi nitely be a relevant reason for not tolerating that claim. 
For the same reasons there is a strong case for seeing the religiosity of  such 
claims as a strong or weighty reason for not tolerating them. It should not, 
however, be an overriding or conclusive reason for not tolerating such claims 
as there are always reasons for tolerating religious claims for accommodation 
or exemption. In some cases those reasons may override the reasons against 
tolerating such claims and may therefore justify accommodation or granting 
exemptions. The purpose of  this book was not to provide a detailed recipe for 
deciding these cases but rather to highlight some relevant considerations and 
the weight that ought to be accorded to them.  

   IV. POST-CONCLUSION: A NOTE ABOUT RELIGION, 
THE ACADEMIC WORLD AND THE REAL WORLD  

 In the following I will refer to debates about religion amongst academics as 
this is the world where I live and work—but the rationale of  this brief  note can 
be applied more broadly and within other contexts as well. 

 Anti-religion academic arguments often encounter a harsh response from 
some academics—and I have had my fair share of  such a response. By  ‘ harsh 
response ’  I do not mean torture, imprisonment or execution (which are still 
carried out against atheists and members of   ‘ wrong ’  religions in some parts 
of  the world) but rather a verbal response. Anti-religion academic arguments 
also often cause great inconvenience amongst some well-educated and well-
informed academics, whether they are religious, multiculturalists, pluralists or 
neutral liberals. Using the term  ‘ anti-religion ’  may itself  cause inconvenience 
and may be perceived as radical, provocative or simply impolite (while the 
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term  ‘ pro-religion ’  does not seem to raise any similar diffi culties, even though 
 ‘ pro-religion ’  often means  ‘ anti-atheism ’  or  ‘ anti-atheists ’ ). The harsh aca-
demic response to anti-religion arguments cannot be explained only by the 
fact that  ‘ religious matters ’  or religion may be seen as a mixture of  faith and 
identity that results in an unfl attering critique of  religion being perceived as 
an attack on one ’ s identity or community. This reason, together with others, 
can explain why any harsh response towards anti-religion arguments and anti-
theist people is carried out, including by fanatical, narrow-minded and gener-
ally intolerant religious people. The interesting question is why well-educated 
and well-informed academics, who are normally tolerant people, respond so 
harshly. 

 Quite paradoxically, one of  the main reasons for this harsh response is pre-
cisely that these academics are generally tolerant. Many of  them and their 
close ones may have a perception of   ‘ religion as quest ’ , which may prescribe 
tolerance and even acceptance. With regard to many religious academics—
some of  them are dear colleagues—their religion and religious belief  are not 
sources of  intolerance. Some of  them are probably more tolerant and virtuous 
than some of  their non-religious colleagues. Others do not think that reli-
gion is special or that religious claims should be accorded special weight even 
though they themselves are deeply religious. In most parts of  the academic 
world, at this stage of  history, people of  different religions, atheists and anti-
theists normally get along and religious persecution or intolerance is relatively 
rare. So, for many religious academics the academic attack on religion seems 
detached from their own experience and from their internal point of  view 
of  their religion. Academic and personal integrity, however, should lead reli-
gious, multiculturalist and neutral-liberal academics to acknowledge the clear, 
unique and troubling links between religion and intolerance. These theoretical 
and empirical links are historically proven and unfortunately are being proven 
time and time again worldwide. Religion is not the source of  all evil and it does 
not poison everything—but it has great potential and proven ability to cause 
great evil and to poison almost everything. Academic and personal integrity 
should lead religious academics to acknowledge that throughout history and 
still today, too many religious people and religious leaders have not perceived 
religion as a quest and that for too many religious people religion does not 
prescribe tolerance. Religious academics should admit that when we debate 
about religion we do sit in an ivory tower, amusing ourselves with inclusive 
constitutional and moral principles, whereas in the real world, religion, reli-
gious institutions, religious leaders, religious states and religious believers (who 
may be  ‘ extremists ’  but are genuinely religious rather than  ‘ distorting ’  existing 
religions) probably cause more harm than good. This does not mean that reli-
gion does not have positive virtues or that it cannot be used for good purposes 
but honest people should not ask themselves what their personal experience 
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of  having a religious belief  is, but rather what the common effects of  religion 
are on our world. The inevitable answer is that the troubling theoretical and 
empirical links between religion and intolerance are of  great concern, and 
that these links should not be ignored when we decide political and legal dis-
putes about religion in a tolerant-liberal democracy.  
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