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PREFACE

On Wednesday 29 September 2010 the Financial Times published a radical 
pledge. Seventeen senior fi nanciers based in the City of London committed to 
subjugating the profi t motive of trading fl oors to what was termed ‘a larger 
social and moral purpose which governs and limits how they behave.’1 Corpo-
rate responsibility to society, it was argued, could not be shirked nor delegated 
by the board and senior management: ‘Ultimately, it is the responsibility of 
the leaders of fi nancial institutions—not their regulators, shareholders or other 
stakeholders—to create, oversee and imbue their organizations with an enlight-
ened culture based on professionalism and integrity. As leaders of fi nancial 
institutions we recognize and accept this personal responsibility.’2 Th e pledge, 
coming in the immediate aft ermath of the global fi nancial crisis (GFC), provided 
what appeared to be a demonstrable commitment to higher ethical standards. 
Th e public commitment was underscored by a major conference the following 
week at the Mansion House, the offi  cial residence of the Lord Mayor of the City 
of London. Th e incumbent, Nick Anstee, termed the pledge a ‘manifesto.’ It had, 
he claimed the capacity to ‘silence the cynics and the pessimists who doubt the 
ability of the City to put its house in order.’3

Th e symbolic power of both the pledge and the conference derived from the 
articulation of a tangible corporate responsibility to society. Both were predi-
cated on an acknowledgment that external oversight, no matter how invasive, 
could not vouchsafe societal protection. Th is could only be secured through ‘the 
culture of organizations, and what they see themselves as existing to do, and 
how they ensure this culture is promoted and strengthened.’4 Th e formulation 
appeared to transcend narrow legal obligation. It repositioned the corporation, 
particularly one based on fi nancial services, as an agent of societal preferences. 
Th is, the signatories agreed, was the foundation stone of trust, without which 
no sustainable market could function. Nick Anstee warned with prescience, 
however, that failure would lead, inevitably and necessarily, to external moni-
toring. Four years later, the initiative lies in tatters. It is both ironic and (perhaps) 
fi tting that the originator of the pledge should have been Marcus Agius, the 
former chairman of Barclays. He was forced to resign in August 2012 because 

1 M Agius et al, ‘Financial Leaders Pledge Excellence and Integrity,’ Financial Times, 29 September 
2010, www.ft .com/intl/cms/s/0/eb26484e-cb2d-11df-95c0-00144feab49a.html#axzz2C8HKL1jb. 

2 Ibid. 
3 For background to conference, see A Hill, ‘City’s Ethics Awareness Lessons Must Percolate Down,’ 

Financial Times, 4 October 2010, www.ft .com/intl/cms/s/0/87bd776e-cfec-11df-bb9e-00144feab49a.
html#axzz3EcQP1rMb.

4 Agius et al, above n 1.
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of the bank’s complicity in the still burgeoning London Interbank Off ered Rate 
(Libor) manipulation scandal. Th e implications of the reputational demise of the 
Barclays chairman extend far beyond personal humiliation. International inves-
tigations at the time of writing (September 2014) are demonstrating the exist-
ence of a cartel operating at the highest echelons of fi nance that does much to 
undermine the coherence and effi  cacy of the crisis-management procedures put 
in place in the aft ermath of the GFC.

Post-crisis there is always an incentive, if not necessity, for regulators to create 
new rules to rebuild trust and confi dence. Ill-considered in design or implemen-
tation they can generate high compliance costs if not necessarily reducing risk. 
Th ey can also exacerbate adversarial tensions. Th e current deadlock in Wash-
ington over implementation of the Wall Street Reform and Consumer Protection 
Act of 2010 (Dodd–Frank) replicates (and indeed speeds up) contestation over 
authority and legitimacy that is depressingly familiar to students of regulatory 
dynamics. Th e Public Company Accounting Reform and Investor Protection Act 
of 2002 (Sarbanes–Oxley), for example, passed in the aft ermath of the collapse of 
Enron and WorldCom, was explicitly designed to embed ‘corporate conscience.’5 
In implementation it transmogrifi ed into a huge rent-seeking opportunity for the 
audit profession. Market conduct regulators saw authority progressively dimin-
ished and legitimacy questioned unless delivering an agenda geared towards the 
facilitation of risk. Th is risk we were told, repeatedly, had been diversifi ed. It 
made the system more resilient than at any other time in history. It was indicative 
that the then chief executive of Citigroup, Chuck Prince, could tell the Financial 
Times in July 2007 that ‘when the music stops, in terms of liquidity, things will 
be complicated. But as long as the music is playing, you’ve got to get up and 
dance. We’re still dancing.’6

Th e scale of the crisis triggered by the vaporization of the US sub-prime secu-
ritization market in August 2007 demonstrated the fragility of a global archi-
tecture based on such an exceptionally emaciated conception of responsibility. 
Th at mistake was equally apparent in the City of London, where the vaunted 
risk-based principles-driven regulatory system was shown to be equally dysfunc-
tional. From the perspective of this book, and policy formulation more gener-
ally, it is essential to emphasize that, irrespective of whether a rules- or prin-
ciples-based approach was used to interpret regulatory purpose globally post 
Sarbanes–Oxley, neither proved capable of embedding restraint or eff ective risk 
management. Th is then raises the question of why?

In part the answer lies in the social mores of global fi nance. All markets 
are socially constructed. Th eir sustainability depends on the strength of the 
underpinning ecosystem that conditions practice. If through design or unin-
tended consequences that system becomes corrupted there can be no long-term 

5 C Glassman, ‘Sarbanes–Oxley and the Idea of “Good” Governance’ (speech delivered at the 
American Society of Corporate Secretaries, Washington, DC, 27 September, 2002).

6 M Nakamoto and D Wighton, ‘Citigroup Chief Stays Bullish on Buy-outs,’ Financial Times, 9 
July 2007, www.ft .com/intl/cms/s/0/80e2987a-2e50-11dc-821c-0000779fd2ac.html#axzz2a0eeMBJF.
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solution. Th e mistake was primarily an ideological one, based on the illusion 
of free markets and informed by the effi  cient capital market hypothesis. Th is 
controversial theory informed regulatory strategies globally. Its falsifi cation has 
prompted a veritable avalanche of regulatory reform initiatives. Six years on, 
however, we remain mired in crisis management. Th is refl ects, in part, the power 
of the fi nancial services lobby. Th e stasis is also informed by ongoing contesta-
tion over what caused the crisis, degree of responsibility and what constitutes 
or should constitute the balance between rights and duties in the creation and 
maintenance of market integrity.

Th e risks have been intensifi ed by the emergence of a new series of scandals, 
most notably the manipulation of key fi nancial benchmarks. Critically, the 
manipulation post-dates the onset of the GFC and the bailouts it prompted of 
major fi nancial institutions. Th at traders within the leading UK bank RBS, for 
example, which was eff ectively made a ward of state because of prior failure, 
could be allowed to attempt to manipulate Libor demonstrates all too clearly 
how pernicious banking culture had become and how disconnected from societal 
obligation contemporary practice within the industry had become. It is in this 
context that one must evaluate the reform agenda against the stated purpose of 
capital markets. Does the emphasis on creating safety nets divert attention from 
an ongoing malaise that misallocates capital? Can corporate culture be changed, 
and, if so, how? Crucially, what is or should be the role of the state? Answering 
these questions necessitates historical and comparative analysis. In this we have 
no better case study than the New Deal, the last major attempt to change the 
paradigm governing capital market regulation.

Th e initial success of the New Deal experiment can be traced to the combi-
nation of fi ve ideational and political economy factors. First, the policy imper-
atives of the initial Roosevelt administration (1933–37) advanced the neces-
sity and legitimacy of state intervention. Second, the policy imperatives were 
predicated on a rebalancing of private rights and public duties, a strategy that 
was subsequently overwhelmingly endorsed at the ballot box in 1936. Th ird, 
initial judicial skepticism that rendered legislative action unconstitutional was 
overcome by a progressive whittling away of the infl uential freedom of contract 
model, the growing institutionalization of judicial restraint and, in part, through 
an unconsummated but nevertheless real threat in 1937 to ‘pack the court’ unless 
the judiciary accepted political will. Fourth, the nascent administrative agencies, 
in particular the Securities and Exchange Commission (SEC), placed a ‘cop on 
the beat,’ doing much to restore public confi dence. Fift h, the initial emphasis 
was not on direct enforcement but changing industry practice through an asso-
ciational model of governance. It clearly specifi ed purpose and sought to enroll 
market actors within a regulatory paradigm that replaced caveat emptor with a 
disclosure philosophy.

At its core was a belief that sustainable reform could only be achieved at an 
industry-wide level in which there was an internalization of responsibility. Th e 
tragedy is that there remains very little acceptance of that responsibility. Attempts 



x Preface

by business today to limit the remit of the SEC over the granularity of regulation 
covering internal control mechanisms mirror the charged atmosphere pertaining 
as Landis was drawing up the legislation that established the agency. Writing in 
1934 just before the bill was debated in the US Congress, Landis complained: 
‘Th e Stock Exchange Bill is receiving a terrifi c beating. All the corporate wealth 
of this country has gone into the attack and carried it all the way to the White 
House.’7 Although the legislation was passed that year and the SEC established, 
its remit and authority waned incrementally at fi rst and dramatically in the 
1990s. Th e reduction in power has consistently failed to ignite public controversy.

In the absence of the kind of catastrophic crisis witnessed in the Great Crash 
of 1929 or the extent of corporate scandal revisited at the cusp of the millen-
nium, again in 2008 and most recently the exposure of the Libor scandal, battles 
over fi nancial regulation take piecemeal form through refi nements in interpre-
tation of legislative clauses. Th e fragmented and technical nature of this glacial 
process masks the cumulative eff ect of technical change. It can leave an outer 
shell of protection lacking the structural substance to withstand systemic shocks. 
Unfortunately, until the exposure of the Libor scandal, we were stuck in this 
dispiriting rut. In this sense the failure to deliver on the pledge for restraint by 
the erstwhile chairman of Barclays to the Financial Times is talismanic of the 
sector’s bad faith. Society has a right to expect better. Regulators have a duty 
to ensure protection is off ered and political actors an obligation to ensure the 
lessons of history are learnt.

In the course of writing this book I have amassed a number of intellectual 
debts, as well as an inordinate amount of air miles. I gratefully acknowledge 
the substantial fi nancial support provided by the Australian Research Council. 
Its provision of a Future Fellowship has provided the freedom to engage in 
sustained research. My colleagues at the Centre for Law, Markets and Regula-
tion (CLMR) at the University of New South Wales have put up with frequent 
absences and maintained the quality and quantity of analysis that has made 
our online portal such a signifi cant resource in tracking regulatory policy. In 
particular I wish to thank my close friend and colleague George Gilligan as 
well as Scott Donald, Rob Nicholls and Megan Bowman as well as my sparring 
partner, Dimity Kingsford Smith. Beyond the CLMR, I wish to acknowledge the 
support of my Dean, David Dixon, who recognized the strategic importance of 
engaging with industry. Th is work also necessitated engagement with regulatory 
authorities and I would particularly like to thank the Australian Securities and 
Investments Commission for its continued support, in particular Greg Medcraft  
and Peter Kell. At international level I have learned enormously from interaction 
with Ashley Alder (Hong Kong), Leonardo Periera (Brazil), Howard Wetston 
(Ontario), Martin Wheatley (United Kingdom) and David Wright (Secretary 
General of the International Organization of Securities Commissions). At a prac-
titioner level, I have also benefi ted greatly from the insights provided by leading 

7 T McCraw, Prophets of Regulation (Cambridge, MA,  Harvard University Press, 1984) 178.
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lawyers Greg Golding, Andrew Lumsden and John Morgan. Th e chief executive 
of the Professional Standards Authority, Deen Sanders, has been gracious in his 
interrogation of how regulatory theory can advance practice, the sine qua non 
of eff ective knowledge transfer. Senior academic colleagues in Australia engaged 
throughout the writing process, in particular John Braithwaite, Th omas Clarke, 
Olivia Dixon, Pamela Hanrahan, Ian Ramsay, Seumas Miller and Veronica Taylor. 
I have been exceptionally fortunate in the international network of scholars I 
interacted with on a regular basis. Charles O’Kelley has been a gracious host in 
Seattle, providing a refuge to sketch out the structure of this book. Lawrence 
Lessig and the team at the Edmond J Safra Center for Ethics at Harvard Univer-
sity, in particular Mark Somos, Bill English and Gregg Fields, provided an excep-
tionally enriching environment to tease out some of the themes in this book, 
while Colin Scott at University College Dublin provided the space to complete 
it. Eric Talley at Berkeley and Mel Dubnick at the University of New Hampshire 
provided much food for thought, as did the exceptionally erudite Dan Coqui-
lette, author of a forthcoming history of Harvard Law School. Judge Jed Rakoff  
and his brother, Professor Todd Rakoff , were exceptionally helpful and I also 
wish to acknowledge Robert Morgenthau for agreeing to revisit the events associ-
ated with Landis’ fall from grace. Sally Wheeler at Queen’s University, Belfast, has 
long been a source of unparalleled knowledge, support, kindness and empathy at 
both professional and personal level for which I am humbly grateful. All authors 
require guidance and support from their publishers and Hart Publishing could 
not have provided more eff ective stewardship of this manuscript, from commis-
sioning to publication.

As the loci of my research turns once again to present and future trajectories 
of regulation, I leave the past enriched by the process of historical investiga-
tion. Th e book could not have been completed without the generous support of 
friends and family and the inspiration provided by my children Elise, Jack, Justin 
and Saoirse. It is for them and for broader society that this book is designed. 
Without learning from history we risk repeating it. At its core, fi nancial regula-
tion is a normative exercise. We lose sight of its purpose at our peril. Tracing 
the lost history of the Landis experiment reminds one of the eel making its 
journey back to the fathoms of the Sargasso Sea, an image captured so vividly by 
Seamus Heaney in the epigram that informs this book. Returning to the origins 
of fi nancial regulation, with Landis as our guide, we can see clearly how the past 
informs the present and how learning its lessons open up possibilities. Th ey just 
need to be illuminated, as Elizabeth Headon, mon anguille, knows only too well.

Justin O’Brien
Cambridge, MA and Sydney

September 2014
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Introduction
Th e Trials of James M Landis

‘One grasps for shadows the better to comprehend sunlight. One reaches into the 
past, more clearly to know today and tomorrow. It is the privilege of all who care 
about education to test the depth and quality of that shadow for there, perhaps 
more than anywhere, one must try to pierce the brilliance of continuing dawns,’ 
noted James M Landis, the Chairman of the Securities and Exchange Commis-
sion (SEC), in a speech delivered at the Catholic University of America in March 
1937.1 Landis, one of the most pivotal fi gures in establishing and legitimating 
external oversight of the capital markets, was at the time ruminating whether 
to return to the academy.

An outsider, born in Tokyo in 1899, Landis had risen to the apex of bureau-
cratic power. Th ere he had put into practice the ideas that animated the progres-
sive jurist Louis Brandeis, for whom he had clerked aft er graduating from Harvard 
Law School. His public service for the Roosevelt administration, his connections 
in both Washington and New York, and his preference for evidence over unsub-
stantiated assumption, had guided initial success, including at Harvard itself, 
where he became a tenured professor in 1929. Not surprisingly, Harvard’s law 
faculty as well as the university itself was keen to see his return to Cambridge 
to navigate the relationship between Washington and the country’s pre-eminent 
legal educational establishment, not least because of the rapid expansion of the 
federal bureaucracy.

As a legislative scholar, draft sman and regulator Landis knew few equals, 
then or since. While other prominent members of the informal Brains Trust 
that provided advice to Roosevelt were better known at the time, none with the 
exception of William O  Douglas—a mercurial self-promoter who inveigled his 
way to the SEC and from there to the Supreme Court though the patronage of 
Landis—had such pronounced infl uence on regulatory policy. Four years on the 
frontline of at times vicious battles over whether and how to impose restrictions 
on freedom to contract in capital markets had, however, taken its toll. Th e SEC, 
the agency Landis had been instrumental in designing, had survived Supreme 
Court challenge, notwithstanding criticism from the bench that its methods 
risked application of unaccountable and arbitrary power.2 It was an accusation 
that Landis treated with barely disguised contempt when in a major speech 

1  JM Landis, ‘Address to the Th ird Annual Eastern Students Conference’ (speech delivered at the 
Catholic University of America, 20 March 1937).

2 Jones v Securities and Exchange Commission, 298 US 1, 24–25 (1936).
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in Chicago just ten days before the Catholic University address he accused a 
majority of the Supreme Court of ‘writing their own individual economic prej-
udices and predilections into the fabric of constitutional law.’3 Such trenchant 
criticism of the highest court in the land refl ected intellectual bravery. It showed 
willingness to engage in partisan disputes in equal measure. It also refl ected a 
personal commitment to the praxis between cutting-edge academic research and 
policy development. For Landis in 1937 a further tactical and strategic challenge 
remained unresolved: how and through what mechanism to institutionalize the 
ideational gains of the New Deal?

Th e challenge consumed him as he oscillated between the academy and regu-
latory and private practice over the next three decades. It was a quest that was 
to prove his personal undoing. In 1963 Landis was publicly humiliated in the 
Federal Court of the Southern District of New York, where he was convicted and 
sentenced to one month’s imprisonment for failing to fi le income tax returns. 
Commuted to forced hospitalization on the orders of Chief Justice Sylvester 
Ryan, the ruling sent an unambiguous message that none could be held above 
the law.4 Th e case and its handling had profound political implications for the 
Kennedy administration, which had mandated a substantial reorganization of 
regulatory agencies as a result of specifi c recommendations made by Landis to 
the president-elect in December 1960. In prosecuting the architect of the New 
Deal for what amounted to a misdemeanor, the Department of Justice felt it 
had little choice. Landis was to become a victim of political expediency.5 An 
already brittle personality cracked under the strain. Landis entered a downward 
spiral into alcoholism and depression. His personal and professional life disin-
tegrated. Despite the suggestion by Chief Justice Ryan that Landis could once 
more aspire to greatness, the judge was no doubt aware that the defendant would 
probably never recover. He never did. A year later he was dead, found fl oating 
in his swimming pool three weeks aft er being suspended from legal practice. 
Th e tragedy was complete.

On his death in July 1964 the New York Times noted that Landis had ‘achieved 
the rare distinction of being regarded as a conservative by liberals and as an 
extreme liberal by conservatives.’6 What drove him remained elusive throughout 
his life. As an early extended profi le in Fortune magazine put it following his 
nomination to the SEC in 1933, the ‘gaunt, hawk-like, scholarly’ professor ‘had 
one talent lacking in certain of his conferees when he came to Washington, he 

3 JM Landis, ‘Th e Power the Court has Appropriated’ (speech delivered at Fourth Annual 
Woman Conference, Chicago, 10 March 1937), reprinted in Vital Speeches of the Day (1 April 
1937) 358, http://web.ebscohost.com/ehost/pdfviewer/pdfviewer?sid=ea9e0eb3-63db-41a9-bfdd-
2960ba8ff d95%40sessionmgr4&vid=2&hid=17. For a full discussion of the speech and its signifi -
cance, see Chapter 3.

4 United States of America v James McCauley Landis, 63 Cr 654 (1963).
5 As late as the 1980s, non-payment of income taxes was ‘rampant’ among law partners in New 

York City: see D Seligman, ‘Middle Age Delinquents,’ Fortune, 18 December 1989, http://money.cnn.
com/magazines/fortune/fortune_archive/1989/12/18/72857/index.htm.

6 ‘James M Landis Found Dead in Swimming Pool of Home,’ New York Times, 31 July 1964, 1, 
21 at 21
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knew how to keep his mouth shut. So he remains the unknown that he was the 
day he stepped off  the train from Boston.’7 He was to remain socially distant 
throughout his career. He continually sacrifi ced friendships for the allure and 
transformative capacity of power to eff ect social change. Notwithstanding the 
social awkwardness and somewhat abrasive personality, in his lifetime Landis 
garnered personal admiration from within his narrow circle of social friends 
and broad professional respect in equal measure. ‘I loved the man dearly. He 
had a most unusual mind. I mean yes, was he self-destructive? Did he drink 
too much? Did he? Yes. … [A] remarkable mind and a good human being. Just 
destroyed himself,’ was the plaintive assessment of close colleague and partner 
in a legal practice, Justin Feldman.8 A more distant appreciation in the Harvard 
Law Review noted that Landis was ‘on fi re’ as a student.9 It also epitomized an 
illustrious public career primarily informed by but not limited to his stewardship 
of the disclosure paradigm that underpins securities regulation.

Landis was the critical architect of the Securities Act (1933), governing new 
issuance, and the Securities Exchange Act (1934), which extended regulatory 
oversight to existing securities and mandated associational governance with the 
exchanges through the establishment of the SEC.10 He served on the agency’s 
inaugural board, becoming its second chairman with the public endorsement 
of his predecessor.11 As Joe Kennedy left  the SEC headquarters he interrupted 
the fi rst Landis press conference by calling out ‘Good-bye Jim. Good luck to 
you. Knock ’em over.’12 It was to be the start of a lifelong collaboration with the 
Kennedy family.13 By the time of Landis’ death three decades later, Joe Kennedy 
was incapacitated by a serious stroke. Th e president, groomed for offi  ce under 

7 ‘Legend of Superman Surrounds James Landis,’ Milwaukee Journal, 29 July 1934, 5 (extracting 
Fortune Magazine, August 1934 profi le). 

8 Interview with Justin Feldman, SEC Historical Society, 22 June 2004, 83, http:// 
3197d6d14b5f19f2f440-5e13d29c4c016cf96cbbfd197c579b45.r81.cf1.rackcdn.com/collection/oral-
histories/feldman062204Transcript.pdf; see also Th e Reminiscences of Justin Feldman (Columbia 
University Oral History Project, 1973) 181 (describing Landis as ‘one of the greatest human beings 
I have ever known’). 

9 E Griswold, ‘James McCauley Landis 1899–1964’ (1964) 78 Harvard Law Review 313, 316 
(‘Surely a man who has done so much should be judged by the best that he can do; and Landis at 
his best was a great lawyer and legal scholar’).

10 For biographies of Landis, see D Ritchie, James M Landis, Dean of Regulators (Cambridge, 
MA, Harvard University Press, 1980); T McCraw, Prophets of Regulation (Cambridge, MA, Harvard 
University Press, 1984); see also J Braithwaite and P Drahos, ‘Globalization of Corporate Regula-
tion and Corporate Citizenship’, in F MacMillan (ed), International Corporate Law Annual (2003) 
26 (describing Landis as a seminal scholar of regulatory strategy). 

11 ‘Landis Heads SEC; Succeeds Kennedy,’ New York Times, 24 September 1935, 1, 37 (quoting 
Kennedy saying: ‘I see no reason in the world why any business interests need have the slightest 
misgiving that he will not give them the fairest and squarest deal a man can get. I would deem it an 
honor to have him as a trustee of anything I owned. He is thoroughly cognizant of the importance 
of the successful administration of these acts in helping to revive the business of the country’: 1). 

12 Ibid, 37.
13 D Nasaw, Th e Patriarch: Th e Remarkable Life and Turbulent Times of Joseph P Kennedy (New 

York, Penguin Books, 2012) 769 (noting the appointment of Landis as special advisor to John F 
Kennedy, the president-elect, in 1960 and articulating that next to family Joseph Kennedy ‘trusted 
no one to watch out for his son as he did Jim Landis’).
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the watchful direction of Landis, was also dead, victim of assassination in Dallas 
the previous November. Robert Kennedy, who as Attorney General bore ultimate 
responsibility for the Landis prosecution, represented the contemporary House 
of Camelot. Visibly moved by the tragedy that had befallen the key engineer 
of the administrative process, Robert Kennedy openly wept at Landis’ funeral 
service.14 It was indicative of wider political remorse that the then Deputy 
Attorney General, Nicholas Katzenbach, gave the eulogy. Given the inherent 
confl ict of interest associated with Landis’ relationship with the Kennedy family, 
Katzenbach had overseen the investigation and prosecution on the tax charges. 
Notwithstanding his calculation of the political necessity of prosecution, Katzen-
bach viewed the Ryan judgment as an ‘outrageous demonstration of judicial 
ego.’15 Reviewing the evidence it is hard to disagree with the somewhat partial 
assessment of Arthur Schlesinger that for all concerned the case was ‘an unhappy 
business.’16 Th e extent to which it is so is fully revealed in the fi nal chapter of 
this book, based on remarkable testimony from Robert Morgenthau, the pros-
ecutor in the case and sole surviving participant.

Before evaluating the fall and its impact on regulatory design, it is necessary 
to reconstruct Landis’ importance as a regulatory theorist and practitioner. In 
so doing the arc of his life and its relevance to contemporary debate on fi nan-
cial regulation can be more accurately presented. Of critical importance in this 
respect is the integration of technical and normative considerations in regulatory 
design. Th e creation of the SEC allowed Landis to experiment with a frame-
work he had fi rst articulated in 1931.17 Integrating enforcement with attempts 
to guide industry towards socially benefi cial outcomes, Landis never saw the 
regulatory agency’s role as solely that of policing. He maintained that admin-
istrative law could, should and did perform a crucial task in operationalizing 
initial democratic choices and subsequent political mandates. At the same time, 
he was profoundly aware of the challenge of ensuring appropriate accountability 
mechanisms, the failure to attend to which would leave the entire project subject 
to judicial criticism.

Th rough a combination of tactics and strategy there can be no questioning 
his mercurial shrewdness in establishing and legitimizing the regulatory state. A 

14 Ritchie, above n 10, 202.
15 N Katzenbach, Some of It Was Fun: Working With RFK and LBJ (New York, WW Norton & 

Co, 2008) 102 (describing the case of one of the hardest things had to do in the Department of 
Justice). In a promotional interview for the book, Katzenbach describes the case as ‘something that 
had to be done,’ which he argued Landis himself was aware of and accepted but which ‘did not 
amount to a row of beans,’ see http://bigthink.com/users/nicholaskatzenbach#!video_idea_id=5612. 

16 A Schlesinger, Robert Kennedy and his Times [1978] (New York, Mariner Books, 2002) 391.
17 JM Landis, ‘Th e Study of Legislation at Law Schools: An Imaginary Inaugural Lecture’ (1931) 

39 Harvard Graduates Magazine 433 (‘Th e criminal penalty, the civil penalty, the resort to the 
injunctive side of equity, the tripling of damage claims, the informers share, the penalizing force of 
pure publicity, the licence as a condition of pursuing certain conduct, the confi scation of off ending 
property—these are the samples of the thousand and one devices that the ingenuity of many legis-
latures has produced. Th eir eff ectiveness to control one fi eld and their ineff ectiveness to control 
others remains yet to be explored’: 437).
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review of his writings and experience demonstrates that throughout his public 
life Landis had not sought power for material benefi t. Instead, the critical 
animating purpose was to direct progress, address real social needs and face 
down vested interests, which by virtue of their power had the capacity and 
resources to subvert democratic will in favor of what he saw as outmoded claims 
to authority. It was this belief system that informed his extraordinary attack on 
the Supreme Court in Chicago referenced above.18 Th is belief system itself cannot 
be understood in a vacuum. It was forged as a consequence of his upbringing 
as a child of missionary parents and further scarifi ed by the horror and carnage 
of World War One, during which he served as a volunteer for the YMCA. In 
academic terms, it was honed in the febrile atmosphere of the 1920s, in which 
the parameters of normal science were stretched as never before, and put into 
practice as a consequence of Roosevelt’s landslide election in 1932.

James McCauley Landis was born in Tokyo on the cusp of the twentieth 
century. He spent his formative years in Japan, where his parents had dedicated 
their lives as Presbyterian missionaries. Th e young Landis was initially educated 
in what he later refl ected was ‘one of the most extraordinary schools I ever 
attended.’19 By the age of thirteen he had been taught the Greek and Roman 
classics, including Horace and Cicero, by an ‘Irish schoolmaster whose stand-
ards were equivalent to those of Harrow and Eton.’20 It was an experience that 
was to inform Landis’ commitment to educational excellence as he progressed 
to Princeton and then Harvard, where he secured the highest marks of his 
class, and one of the best academic records in the history of the law school. As 
Erwin Griswold, the Dean of Harvard Law School pointed out in an apprecia-
tion published aft er his death

Landis had a brilliant mind. But it was a restless mind, too. He did not know how 
to relax. He was always reaching out, seeking new fi elds, new tasks, new challenges. 
Perhaps his missionary background had something to do with his constant search for 
new releases of his energy.21

A more personal assessment came from Justin Feldman, his law fi rm partner, 
who detected an inner loneliness in Landis informed by his separation from an 
austere but happy family life at the age of 13 to return to the United States.22

Both assessments are refl ected in a series of taped interviews Landis gave 
to Columbia University’s Oral History Project in 1963 and 1964. Th e inter-
views, conducted as Landis faced prosecution for tax violations, shed consider-
able light on the forces that forged his driven personality. What becomes clear 
is the profound presence and absence of his father. ‘He was an extraordinary 

18 Landis, above n 3.
19 Th e Reminiscences of James M Landis (New York, Oral History Collection, Columbia Univer-

sity, 1964) 2.
20 Ibid.
21 Griswold, above n 9, 316.
22 Interview with Justin Feldman, above n 8, 83. 
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man. I never appreciated him until perhaps it was too late,’ Landis refl ected.23 
Th e voice noticeably soft ens as he recalls growing up in Tokyo. His father had 
dedicated his life to the development of Japan, assimilating rather than living 
an expatriate life. His father’s life was, according to Landis, one well lived. It 
was a life to which his German-born mother adapted, teaching Sunday school 
and working as a volunteer in a leprosy hospital. Th e combination of ‘consider-
able Biblical indoctrination in childhood’ with its focus on leprosy and a fear 
of contagion terrifi ed the young Landis, who was brought by his mother along 
with his sister to the hospital to give a violin recital.24 Th e incident was, however, 
talismanic of how values were instilled in the household. For the Landis family, 
it was not enough to preach religious certainty. Th e faith had to be lived:

It was part of the routine of life, and you took that, just as you take any routine that 
is imposed by family life. I didn’t resent it at all. I had no feeling of resentment about 
it whatever. Just like having coff ee for breakfast or something of that nature.25

For Landis, the critical infl uence his father imposed was, therefore, a code of 
living:

My father never believed  … that you had to take every word of the Bible for literal 
truth. He was too intelligent a man to do that. But he did believe in certain funda-
mental truths of it. He was a little strict about it, a little stricter than my mother. My 
mother liked to play cards, for example. He wouldn’t play, but she taught us. He had 
no objection to it. My mother used to live to have a drink of beer on occasion. Being 
a German she liked it. Well, he wouldn’t. He was strict about things like that. But 
he had enough sense not to impose personal restrictions upon other people. He had 
certain ethical restrictions that he imposed upon the family as a whole.26

Th e ethical code, combined with many years spent outside the United States, 
meant that the family was cast as perennial outsiders. When forced to leave Japan 
in the aft ermath of World War One, Landis’ father was distraught:

He was unhappy here [in the United States]. You take a man of 55 who has spent all 
of his life in Japan, unfamiliar with this country when he comes back, he can’t really 
get a good teaching job or something of that nature and his friends are all out there

refl ected Landis.27 By that stage, Landis was ensconced in Princeton. His connec-
tions with important Presbyterian laymen facilitated his father’s return to his 
beloved Japan:

With a bit of organization, we put together these laymen and got them to exert some 
pressure on the church, and the church in turn, succeeded in putting a little pressure 
on the government. So he went back. Well, he really went back to die, which he did 

23 Th e Reminiscences of James M Landis, above n 19, 4.
24 Ibid, 11.
25 Ibid, 11.
26 Ibid, 12. William Jennings Bryan was an infl uential Democrat politician who unsuccessfully ran 

for president on three separate occasions between 1896 and 1908. A devout Christian, he opposed 
Darwinism on religious grounds. 

27 Ibid, 7.
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within three years of that time. I think I knew that, but it was better that he die there 
than that he die here.28

By that time Landis’ own religious faith had eroded, in large part as a conse-
quence of his own experiences on the western front. Like many of his generation, 
World War One was to change Landis in a profound manner. Too young to enlist, 
he became a medical volunteer in 1917 with the British Young Men’s Christian 
Association, later transferring to the American division when he reached the age 
of eighteen. Dispatched to the frontline in Ypres, he witnessed at fi rst hand the 
carnage of trench warfare. It was to destroy belief in a charitable God if not in 
the need for social order:

I didn’t lose my faith in say, Woodrow Wilsons’s concept of social justice and I don’t 
say I became an atheist. Th at isn’t so. But to assume that there is a good God—I 
don’t assume that there isn’t any God—but to assume there is as good God, all of 
my experiences fail to engender any basis for an inference of that type. I’ve seen too 
much tragedy in my life.29

In an environment of senseless slaughter he found active attempts to recruit to 
the faith bordering on the obscene:

Th ey had a lot of ministers or guys who wanted to see ministers come in there and 
they wanted to do the job of conversion. Well, I certainly have no objection to honest-
to-god padres, who know their business and know when they should talk religion 
and when they should not. But this business of trying to get hymn singing going 
every night at 7 o’ clock or 8 o’clock or something of that nature is just nonsense.30

On his return to the United States he embarked on a diff erent course. ‘I abjured 
the idea of the ministry aft er my experiences in World War One. I knew I could 
have no faith in preaching something which I didn’t believe.’ He returned to 
Princeton, where he toyed with the idea of being a writer ‘but there did not 
seem to be much opportunity along that line, because I had no resources to keep 
myself going.’31 He applied for and won a scholarship at Harvard Law School:

Th e legal profession sort of interested me and I went there but I made up my mind 
that if aft er the fi rst year I didn’t like it or I didn’t do well, hell, I’d go somewhere 
else, get some other job or something of that nature. Fortunately or unfortunately, 
at the end of the fi rst year I headed the class. Well, I had to go on. I moved from 
75—which is nothing today—75 was then a great mark. I moved from 75 to 82, which 
was extraordinary.32

Th e person who made the most lasting impression on Landis at Harvard was 
Felix Frankfurter, with whom he worked, initially as a research assistant and 
then as a co-author:

28 Ibid, 7.
29 Ibid, 13.
30 Ibid, 23–24.
31 Ibid, 31.
32 Ibid 32.
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He was a time-consuming man to work with. In other words if you worked with him 
he could spent two or three hours talking around the subject before he either got 
down to the point of going over a memorandum that you had written or dictating 
anything on it himself.

Th e following year he went to Washington to clerk with Louis Brandeis, a job 
brokered by Frankfurter, a year Landis described as ‘one of the best years I ever 
spent in my life.’33

[Brandeis] was a great man, a far greater man than most men I have had the oppor-
tunity to meet.  … He was a pretty generous man too—I mean generous from an 
intellectual standpoint. He had the habit of getting a new secretary every year, which 
in a way was an exhibition of his own humility, because he felt that aft er one year 
he’d taught them all that he could teach them. But once you proved yourself with 
him, and that would take maybe two, three weeks, namely that you were trained, he 
was extremely generous to you. He took you in, substantially as a junior partner of 
his fi rm. Of course he had ultimate responsibility, no question about that. Again and 
again, I can recall where he would hold up a majority opinion or a dissent just because 
I disagreed. We would resolve the ultimate disagreement either by my agreeing with 
him, or by our understanding as to what we disagreed about.34

What Landis was taught primarily, however, was a belief in social justice and 
the critical role to be played by government in advancing it. A brief visit to the 
Soviet Union gave the young lawyer a lifelong sympathy for the goals of commu-
nism but a belief that incremental change through social democracy off ered a 
more humane as well as productive alternative. In the existential confl ict between 
capitalism, socialism and democracy, Landis was very much infl uenced by the 
vision articulated by Joseph Schumpeter, the former Austrian Finance Minister, 
who also taught at Harvard. As with Schumpeter he was aware of the power of 
the ‘creative destruction’ of capitalism, recognizing with his fellow academic that 
the stock market was a poor substitute for the Holy Grail. Where he departed 
from the economist was a lifelong belief in the view that law was made not given 
and that those choices, inherently political in nature, were best delivered under 
the guise of neutral experts insulated from the vagaries of the electoral cycle.

On his return to Harvard, in one of his fi rst public lectures, for example, 
Landis noted that the development of health and safety legislation, ‘a response 
to a very real need, was enacted in the face of bitter opposition, and represented 
a growing consciousness on the part of society that there were limits upon what 
trade could demand of society.’35 Ten years later, following his tenure at the SEC, 
he delivered essentially the same message arguing that:

[S]tatutory mechanisms can be looked at in terms of creating liberties or rights of 

33 Ibid, 37.
34 Ibid, 37–38.
35 See eg JM Landis, ‘Restrictive Legislation as a Social Benefi t’ (speech delivered at the Confer-

ence on the Problems of the New England Textile Industry under the Auspices of the Committee 
on Women in Industry of the Cambridge League of Women Voters, Harvard Business School, 28 
May 1929) 7. 
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groups of people, the liberty to be protected against market manipulation, the creation 
of a right of continuity in radio programs, or of a right of reasonable safety in one’s 
bank deposits.  … To view departures from a nineteenth century economy as an 
encroachment upon the democratic idea, is to insist that democracy and a laissez-
faire philosophy of government must go hand in hand.36

He recognized from the beginning, therefore, that tactical success at the regu-
latory level was subject to shift ing political priorities. Strategic success required 
shaping the trajectory of the legal profession as a whole. In Landis’s worldview, 
a lasting transformation of American political and legal discourse could only 
be achieved through the praxis between regulatory practice, academic thought 
leadership and, critically, a sense of professional obligation that put service ahead 
of client interest. Such an integrated approach to legal theory and practice made 
him one of the leading policy entrepreneurs of his time.37

Th ere was no better place to eff ect such a transformation than through stew-
arding the strategic direction of Harvard Law School, the alma mater from which 
he, along with Felix Frankfurter, built up the fi eld of administrative law. It was 
no surprise then that later in 1937 Landis accepted the position to lead Harvard 
Law School. As only the fi ft h dean in its history, he took over from his profes-
sional nemesis, Roscoe Pound. Although drawn increasingly to a succession of 
government assignments as the university operated on a skeletal basis during the 
war years, he was to lay the foundations of a transformative academic agenda 
that encompassed but extended far beyond regulatory politics.

Just one year aft er his appointment as Dean of Harvard Law School he was 
to pen Th e Administrative Process. Th is retrospective theoretical justifi cation of 
the regulatory state remains his abiding public legacy.38 It is less remarked upon 
how Landis was forced to manage and (at times fall foul of) the existential 
confl ict between political calculation and administrative integrity. Nowhere was 
this confl ict more evident than in his appointment as the deportation examiner 
in a 1939 case that transfi xed the United States.

Th e ruling and its rationale, which was subsequently overturned in 1942 on 
overt political grounds,39 gives granular articulation of the ideas that shape Th e 
Administrative Process, a book that Landis always meant as a preamble rather 
than a defi nitive text. ‘Some day,’ he wrote to a colleague at the University of Iowa 
in 1939, ‘I hope I can get time to really explore and extend some of the ideas that 
were there advanced in a rather tentative manner, or better, I hope that someone 

36 JM Landis, ‘Law and New Liberties’ (1939) 4 Missouri Law Review 105, 107–08.
37 R Shamir, Managing Legal Uncertainty: Elite Lawyers and the New Deal (Durham, NC, Duke 

University Press, 1995) 152. 
38 JM Landis, Th e Administrative Process (New Haven, Yale University Press, 1938).
39 Th e Reminiscences of James M Landis, above n 19, 59. Th e Supreme Court eventually found 

that decision unconstitutional in a ruling that referenced favorably Landis’ adjudication: see Bridges 
v Wixon 326 US 135 (1945). Th is did not stop ongoing prosecution. Th e issue was fi nally resolved 
in Bridges’ favor in 1953, see Bridges v United States, 346 US 209 (1953), which again referenced 
Landis, arguing that ‘only a weak yielding to extra-judicial clamor would excuse acceptance of the 
testimony of witnesses to this case as proof of the allegations of the complaint’: see United States v 
Bridges, 133 F Supp 638, 643. 
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else will do it.’40 Th e book derives from a series of lectures given at Yale and is 
widely regarded, with justifi cation, as a classic. As the then Dean of Yale Law 
School, Charles Clark, put it to Landis, ‘I have been reading over your lectures, 
and think they are fi ne. Th ey state positively, with force and reasoned argument, 
what to date has been so generally said only by way of defense from attacks. 
I think they well might prove a Bible for the Washington departments.’41 Th e 
political damage caused by the Bridges hearing, however, had blunted Landis’s 
capacity to engage at the highest levels of the political establishment. Th e death 
of Roosevelt in 1945 meant he lost critical political support that was only truly 
re-established with the presidential election of John F Kennedy in 1960.

For the neophyte president, lacking in executive expertise, Landis was a critical 
resource, whose long association with the family provided a basis for trust. Th e 
subsequent Landis report for Kennedy on how to rejuvenate the administra-
tive process refl ected just how far from the ideal the regulatory agencies he was 
so instrumental in midwifi ng had deteriorated from original purpose.42 In so 
doing he suggested concrete measures to deal with what his colleague Louis 
Jaff e had termed the regulatory disease of ‘arteriosclerosis.’43 It was, however, 
a challenge that Landis was unable to implement in practice. In part this can 
be traced to the rise in professional lobbying, which had signifi cantly reduced 
Landis’ capacity when serving as the chair of the Civil Aeronautics Board in the 
Truman administration, a post he lost in 1947 (by voluntarily resigning before 

40 JM Landis to Professor Paul Sayre, University of Iowa Law School, 14 February 1939, Harvard 
University Archive, Dean’s Offi  ce UAV512.20 1937–39, Correspondence Box 5. Remarkably, however, 
some of Landis’ colleagues continued to present a manifesto drawn up in 1938 as a complete, 
unchanging, program: see also L Jaff e, ‘James Landis and the Administrative Process’ (1964) 78 
Harvard Law Review 319 (‘We must recall that our generation—that of Landis and myself—judged 
the administrative process in terms of its stunning performance under the New Deal. We did not 
in our estimate take into account the unique concatenation of circumstance which made for that 
performance: the desperate panic of the people, the terrible shock to the confi dence and prestige of 
those who had held power; the rush into the vacuum of a whole phalanx of talented, passionate, 
exasperated, deprived men, those who for years had been clamoring for reform, and those who were 
their disciples. … Th ese were the galvanic forces that brought the New Deal legislation and stoked 
the high fi res of its administration’: 323). 

41 Charles Clark to James Landis, 27 January 1938, Dean’s Offi  ce UAV.512.20 1940–47 Corre-
spondence Clafl in–Del Box 9, Harvard University Archives. 

42 JM Landis, Report on Regulatory Agencies to the President-Elect (21 December 1960), available 
at: http://c0403731.cdn.cloudfi les.rackspacecloud.com/collection/papers/1960/1960_1221_Landis_
report.pdf; see also Th e Reminiscences of James M Landis, above n 19, 638 (noting that ‘[R]outine 
business before these administrative agencies was much too heavy to permit them to do the broad 
kind of policymaking that was essential. Th ey didn’t have the power to delegate enough of their 
duties, so that they could keep, in a sense, their desks clean and their minds free to think about the 
major problems they faced’). Th e arguments foreshadowed many made by regulatory capture theo-
rists: see G Stigler, ‘Public Regulation of the Securities Markets’ (1964) 37 Journal of Business 117.

43 L Jaff e, ‘Th e Eff ective Limits of the Administrative Process: A Reevaluation’ (1954) 67 Harvard 
Law Review 1105 (describing how agencies had become rigidifi ed, a process he terms rather vividly 
‘arteriosclerosis’: 1109. Jaff e concluded ‘[W]e have evolved our administrative system. We have 
worked out a great variety of basic forms and doctrines, which have determined its structure and 
its relation to the other organs of government. But its operation in some respects has not been 
clearly foreseen. It is to these aspects of the system that we must now direct our energies’: 1135).
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being pushed) because of vehement industry opposition.44 In part it was also 
compromised as a consequence of the secret investigation into his tax aff airs, 
which forced a progressive removal from public offi  ce. His fall from grace lost 
the academy and the policy community a vital voice as political discourse began 
to conceive government as the problem of, but not the solution to, the complexi-
ties of contemporary life.

Th ere is much historical and contemporary value in revisiting these pivotal 
confl icts. Indeed, the issues they raise of regulatory authority, legitimacy and 
accountability continue to resonate. Th ey remain some of the defi ning if intrac-
table problems of our time. What are the appropriate limits of government? 
Can or should administrative agencies displace the judiciary? Is the relation-
ship between executive agencies and government truly independent or inter-
dependent? What constitutes or should constitute expertise? What accountability 
mechanisms should be put in place to guard against arbitrary exercise of power? 
Th ese issues are explored thematically in successive chapters.

From the design of the disclosure paradigm (1933) through the Angel Island 
deportation hearing (1939) to his report two decades later to president-elect 
Kennedy (1960), the book discusses the centrality of Landis and his vision to the 
formulation and implementation of regulatory theory and practice. Critical to 
that process is the critical question of purpose. For Landis, the question of why 
one regulates is of paramount importance. Of necessity, this requires an ongoing 
dialogue between the regulator and the regulated and subservience of vested 
interests to the public good, which, in turn, has to be politically mediated. How 
to secure the legitimacy of such intervention remains foundational to regulatory 
authority. As with Banquo’s ghost in Shakespeare’s Macbeth, however, Landis has 
himself all but disappeared from public view. It is indicative, for example, that 
Landis’ portrait does not adorn the walls of the imposing library at Langdell 
Hall, the centerpiece of the Harvard Law School campus. He is the only former 
dean of Harvard Law School not accorded such professional courtesy. Th e only 
public recognition at Harvard is a bronze sculpture, hidden from public view 
just down the aisle from the Elihu Root Special Collection Room, an addition 
to the library Landis himself had commissioned to facilitate historical research.

Th e failure to hang the commissioned portrait is, I argue, unfortunate. Th ere 
is much for Harvard as an institution to be proud of in celebrating the life and 
times of one of its most illustrious students and academic leaders. Th is is not in 
any way to downplay Landis’s own responsibility for his downfall. Th e tragedy—
the result of hubris, willful blindness and procrastination in equal measure—was 
avoidable. More importantly, however, we have in the process lost sight of the 
normative underpinnings of the disclosure paradigm he was so instrumental in 
building. It is time once again, as Landis admonished, to grasp ‘in the shadows 

44 ‘Chairman Landis of CAB Ousted by Truman,’ St Petersburg Times, 31 December 1947, 2; ‘Firing 
Jim Landis Stirs Biggest Fuss in Years,’ St Petersburg Times, 10 January 1948, 7 (noting that Landis 
had antagonized both the airlines and the infl uential Secretary of Commerce, Averill Harriman, 
whom the regulator treated as ‘a not too bright law student’). 



12 Th e Triumph, Tragedy and Lost Legacy of James M Landis

the better to comprehend sunlight.’45 2014 marks the eightieth anniversary of 
the creation of the SEC, the federal agency that most completely refl ects Landis’ 
distinct approach to regulatory design. It also marks the fi ft ieth anniversary of 
his passing. In exploring the triumph, tragedy and lost legacy of James M Landis, 
the book asks a fundamental question: what are the contemporary consequences 
of failing to incorporate the lessons of history into the design and ongoing evalu-
ation of sustainable capital markets?

Th e book draws on a series of interviews provided to the Columbia Univer-
sity Oral History Project.46 It is also informed by a review of additional personal 
papers relating to Landis’ tenure as dean at Harvard Law School. Th ese papers 
were made available to scholars for the fi rst time in January 2013. Th ey detail 
how Landis used the position to transform the form, content and purpose of 
legal education and the responsibility of the academic as a public intellectual. 
Th ey also make clear that in design and application, the normative question of 
why one regulates trumps the technical considerations of how one regulates. As 
such they provide a particularly illuminating lens through which to explore the 
contemporary problems of regulatory design. In large measure, the problems 
are remarkably similar. In exploring the reasons for his triumph and explaining 
(but not condoning) the factors that led to his fall from grace, this book seeks 
to reconnect contemporary regulatory politics with its normative roots. In so 
doing it also provides a rationale for the hanging of portrait still held in storage 
at Harvard Law School of one of the most illustrious, if fl awed, students, scholars 
and citizens it has ever produced.

45 Landis, above n 1. 
46 See Th e Reminiscences of James M Landis, above n 29.


