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   History and Development 

of Food Law   

   1.1 Introduction  

 Food law first emerged as an identifiable strand of academic legal inquiry in the 
United Kingdom in the late 1990s. Prior to this, there had been some literature 
in this part of the world related to aspects of the subject. 1  Most of it tended to 
be based on articles on the law of the European Union on the free movement of 
goods. 2  Some books had been published. They tended to be guides for practi-
tioners on EU rules, with no significant contextual analysis of the application of 
these laws at national level, the political environment, social considerations or 
judicial decision making.  ‘ Mad cow disease ’  changed all of this. 

 While food laws have existed since ancient times, and were well developed by 
the nineteenth century, it was really accession to the EU that most significantly 
affected English law in this area. When the UK joined the European Economic 
Community (EEC), as it then was, in 1973, many of the EEC food laws that were 
transposed into domestic law by the  acquis communautaire  tended to be very 
general in nature and poorly implemented (by many Member States, not just 
by the UK). They dealt with a range of disparate, unrelated and often relatively 
unimportant issues. It was difficult to identify a coherent body of rules regulat-
ing the production and marketing of food at this time. Food law was not really a 
subject yet in its own right. 

 A series of well-publicised issues on the relationship between food regulation 
and human health led to a vastly increased impetus for the creation of a new, 
more reasoned way of controlling how the food sector operates. The first of these 
was the crisis involving BSE (bovine spongiform encephalopathy, or  ‘ mad cow 
disease ’ ) in the mid to late 1990s. There were two issues here. The first was that 

 1      It should be noted that food law had already emerged as a subject for examination in the United 
States of America, where the  Food and Drug Law Journal  (formerly the  Food, Drug and Cosmetic Law 
Journal ) was fi rst published in 1946.  

 2      Eg       O   Brouwer   ,  ‘  Free Movement of Foodstuffs and Quality Requirements :  Has the Commission 
Got it Wrong?  ’  ( 1988 )  25      CML Rev    237    ; and       H   von Heydebrand   ,  ‘  Free Movement of Foodstuffs, Con-
sumer Protection and Food Standards in the European Community :  Has the Court of Justice Got it 
Wrong?  ’  ( 1991 )  16      EL Rev    391    .  
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a possible link between beef consumption and the human form of BSE (variant 
Creutzfeldt-Jakob disease (vCJD)) was suggested by scientists. The claim was 
that people could contract this deadly disease just by eating meat, or even beef 
products, such as gelatine. People now believed that the consumption of burgers, 
steaks, prepared puddings and children ’ s sweets, such as jellies, could all kill them. 
The second issue was that existing laws were shown to be hopelessly inadequate 
in dealing with a crisis such as this. Because of EU membership, many of the deci-
sions on how to control the spread of the disease were outside national control. It 
would be up to the EU institutions to reassure the public that all necessary steps 
were being taken to safeguard their health. On this, they failed. 

 The second  ‘ headline-grabbing ’  issue that acted as a catalyst in the creation of 
increased interest in the study of food law was the initial regulation of genetically 
modified organisms (GMOs). Again, it was scientists who sparked public contro-
versy here by making suggestions that the use of genetic modification techniques 
in food production could damage the intestines of rats, and therefore presumably 
those of humans as well. Outrage ensued, fostered by the fact that the presence of 
a GMO in food did not have to be stated on the label. Consumer groups protested 
that the law was again failing to protect them from the potential, or unknown, 
harms of food consumption. 

 They were right. A series of loopholes in the legislation allowed genetically 
modified foods onto the market without adequate disclosure that the foods were 
in fact genetically modified. The resultant pressure on politicians led to a ban on 
the approval of new GMOs across the EU. This in turn created difficulties for 
the EU at the international level, when the World Trade Organization called into 
question the legality of this prohibition. 

 These two sagas, and other incidents, really brought the way in which the law 
regulates the food sector into public, and consequently increased academic, focus. A 
plethora of articles and a series of books were published, not just on general issues 
of food law, but also detailed works on more specific areas, such as genetic modifi-
cation, food safety, labelling and the precautionary principle. Subject-specific jour-
nals such as the  European Food and Feed Law Review  have come into existence and 
are published several times per year. There have been special issues of the  European 
Law Journal  and the  European Journal of Consumer Law  dealing exclusively with 
food law. University students have organised successful postgraduate research con-
ferences where all of the sessions over an entire weekend had aspects of this newly 
discovered subject alone as their central focus. There are academies of food law 
run every summer across Europe, there are firms that specialise or deal exclusively 
with food law matters and there are now multiple annual food law conferences 
organised by a range of bodies across many EU Member States. Food law is taught 
at undergraduate and postgraduate levels in the UK and throughout the EU. Food 
law has become an established, stand-alone subject, supported by a wealth of peer-
reviewed articles, journals and books. Food laws have significant implications for 
human health, the environment, animal welfare, consumer satisfaction, sectoral 
employment and the wider economy. While  ‘ mad cows ’  and  ‘ Frankenstein foods ’  
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may have been responsible for bringing increased attention to the study of food 
law, its growth and further establishment as a topic of student, academic and prac-
titioner inquiry is perhaps sustained by the fact that many of the issues assessed are 
not just interesting to those professionally engaged in the food industry, but also 
concern matters of fundamental personal importance.  

   1.2 History of Food Laws  

 Laws controlling the production and marketing of food have existed since ancient 
times. The Code of Hammurabi makes several references to grain and cattle 
stocks, the former often being used as the currency of fines. Ancient Egypt carried 
laws on the labelling of wines, similar to those in existence today. Details would 
have to be provided of the name and the location of the producer and the estate, 
the type of wine, its vintage, and an assessment of its quality. Consumer protec-
tion laws were introduced in Ancient Rome to minimise fraud and the sale of 
poor-quality food. 3  

 The Bible makes many references to which foods should and should not be 
eaten. Leviticus 11:3 permits the eating of  ‘ clean ’  animals:  ‘ Whatsoever parteth the 
hoof, and is clovenfooted, and cheweth the cud  …  that shall ye eat. ’  Pigs, hares and 
camels are specifically excluded from this category. They are all deemed  ‘ unclean ’ . 
Fish that have fins and scales may be eaten. Others, such as shellfish, may not. 
There follows a long list of birds which may not be eaten. These include storks, 
owls, eagles and vultures. Similar references are made in Deuteronomy 14. 

 Most ancient laws on food dealt with requirements for specific, rather than for 
all, foodstuffs — also known as  ‘ vertical ’  legislation. 4  They were general in nature 
and usually prescribed that a substance could, or could not, be eaten, or that it had 
to be labelled in a particular way. Another feature of early food laws was that they 
sought to prevent the adulteration of products, which were often laced with cheap 
ingredients, many of which could be very harmful to human health. 

   1.2.1 Aspects of Early Food Law  

 The earliest English food laws included the Assize of Bread and Ale, introduced 
during the reign of Henry III in 1266. 5  It, too, was specific in its content,  regulating 

 3          FAO   and   WHO  ,  ‘  Origins of the Codex Alimentarius  ’  in  Understanding the Codex Alimentarius  
( 1999 ), ISBN 92-5-104248-9  .  

 4      As opposed to  ‘ horizontal ’  legislation, which deals with one aspect, or aspects, of food law but 
across all foodstuffs. An example of a  ‘ horizontal ’  provision might be food labelling requirements, ap-
plicable to all foods. A  ‘ vertical ’  provision, on the other hand, might set labelling requirements, but just 
for one type of food, such as beef or chocolate.  

 5      51 Hen 3 Stat 1.  
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the quality, weight and price of bread and beer. The price of beer, for example, was 
to be set according to the price of the raw materials used in its production. Harsh 
penalties were set to deter bakers from short-changing their customers — often 
resulting in the inclusion of an extra portion of bread in the customer ’ s order to 
ensure compliance with minimum weight requirements, hence the expression  ‘ a 
baker ’ s dozen ’  referring to the number 13. Acts of Parliament were later intro-
duced to set specific requirements designed to maintain the quality and safety 
of certain foods and drinks. These included the Adulteration of Tea and Coffee 
Act 1724, and later the Adulteration of Tea Acts of 1730 and 1776. The latter pro-
hibited the inclusion of sloe, liquorice, or previously used leaves in retailed tea. 
More of this vertical legislation was introduced through the Bread Acts of 1822 
and 1836, which stipulated that bread now had to be sold by the pound or a mul-
tiple thereof, and the Corn, Peas, Beans or Parsnips and Cocoa Act 1822, which 
established a licensing system for the sale of these foodstuffs. Much of this early 
legislation continued along these vertical lines. The first really significant statutes 
to set legal requirements for the manufacture and/or sale of food more generally, 
or  ‘ horizontal ’  legislation, were the Adulteration of Food or Drink Act 1860 and, 
perhaps more importantly, the Sale of Food and Drugs Act 1875. 

 The 1860 Act made it an offence to knowingly sell any foodstuff which endan-
gered health, or which had been adulterated in any way. 6  Adulteration, in this 
context, has come to mean, quite simply,  ‘ the mixing of other substances with 
food ’ , but it was not defined in the 1860 Act — one of several reasons underlying its 
lack of effectiveness in achieving the stated aim. More recently, the Food Act 1984 
provided that it was an offence to add any substance to food that would render it 
 ‘ injurious to health ’ . 7  As discussed in chapter five, this term  ‘ injurious to health ’  is 
problematic. The 1984 Act states that 

  [i]n determining for the purposes of this Act whether an article of food is injurious to 
health, regard shall be had not only to the probable effect of that article on the health 
of a person consuming it, but also to the probable cumulative effect of articles of sub-
stantially the same composition on the health of a person consuming such articles in 
ordinary quantities. 8   

 The test of whether an offence has been committed is therefore to be based on 
both immediate and longer-term risks of consumption at ordinary levels. This 
has the potential to include foods that are both  ‘ dangerous ’  and  ‘ harmful ’ , if we 
define the former as being those foods which contain something that can make 
the person unwell in the short term, such as a non-fatal amount of contaminant 
or toxic substance, and if we define the latter as including those foods which are 
more likely to have an effect on health over the long term, such as foods of poor 
nutritional quality. It is not usual to query whether the lawfulness of manufactur-
ing and/or selling the latter is contrary to the test of being  ‘ injurious to health ’ . 

 6      Section 1.  
 7      Section 1(1) of the Food Act 1984.  
 8      Section 1(4).  
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This important, yet insufficiently considered, distinction between  ‘ dangerous ’  and 
 ‘ harmful ’  foods will be returned to later in this book. This distinction highlights 
how food law has developed in a way that deals with  ‘ dangerous ’  foods, but which, 
it will be argued, has been negligent in its treatment of  ‘ harmful ’  foods. 

 The 1860 Act did contain some provisions on the analysis of food for indica-
tions of adulteration, 9  as well as setting a legal definition for  ‘ food and drink ’  for 
the first time in English law. Section 14 provided that this included 

  not only all alimentary substances, whether solids or liquids, but also all eatables or 
drinkables whatsoever not being medical drugs or articles usually taken or sold as 
medicines.  

 As stated, the 1860 Act was largely ineffective and was supplemented by two 
further adulteration acts, in 1862 and 1872. These facilitated the appointment of 
inspectors who could take food samples for analysis. They also provided a more 
developed definition of  ‘ adulteration ’ , making it illegal to  ‘ admix, with any article 
of food or drink any injurious or poisonous ingredient or material to adulter-
ate the same for sale ’ . Problems persisted. In particular, some producers were 
prosecuted under the 1872 Act for merely changing foods from their original 
form by adding non-injurious ingredients. A Government Select Committee, 
charged with reviewing the Adulteration Acts, heard that there had been cases of 
prosecution for selling mustard which contained not only mustard seed, but also 
turmeric and chillies. Over-zealous, and often erroneous, interpretations of the 
new legislation led to accusations that the mere addition of other ingredients to 
food was  ‘ adulteration ’ . Difficulties were also reported with the sale of cocoa, when 
it was mixed with sugar and starches. The Select Committee reported that con-
sumers were being  ‘ cheated rather than poisoned ’  by adulteration, and that most 
food manufacturing was perfectly safe. The focus of regulation should therefore, 
it was stated, be on retailers who tampered with goods in an active attempt to 
mislead or deceive consumers. 10  The Licensing Act 1872, for example, prohibited 
the addition of salt to beer, which had been used to induce additional thirst in 
consumers. 11  

 Since the eighteenth century, it has also been an indictable offence at common 
law to provide someone with food that is not fit for human consumption, regard-
less of whether this was done out of malice or profit-seeking. 12  Selling, or being 
in possession with intent to sell, diseased or unwholesome food is a common law 
nuisance. 13  A supplier can be indicted for manslaughter if someone dies from 

   9      Sections 3 – 5.  
 10      For further discussion on the proceedings before the Select Committee see       J   Phillips    and    M  

 French   ,  ‘  Adulteration and Food Law, 1899 – 1939  ’  ( 1998 )  9      Twentieth Century British History    350, esp 
pp 354 – 356    .  

 11      Schedule 1 to the Licensing Act 1872. Other substances which could no longer be added to beer 
under the Act included opium, hemp and tobacco.  

 12          R v Treeve   ( 1796 )  2 East PC 821   .  
 13          Shillito v Thompson   ( 1875 )  1 QBD 12   .  
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eating diseased meat or contaminated food that he has provided. There can be 
a conviction on these charges if the evidence shows that it was provided in the 
knowledge that it was unfit for consumption, or if the supplier was guilty of gross 
negligence in this regard. 14  

 The recognised need for a change in the Adulteration of Food Acts later mate-
rialised through the introduction of the Sale of Food and Drugs Act 1875, which 
consolidated the more progressive provisions introduced since 1860, along with 
clearer legal definitions and enforcement mechanisms for those given responsibil-
ity for ensuring compliance with the law.  

   1.2.2 Sale of Food and Drugs Act 1875  

 The Sale of Food and Drugs Act 1875 repealed the Act of 1860, 15  simplifying many 
of the provisions that had been introduced in this area in the earlier Victorian 
period.  ‘ Food ’  was defined simply as including  ‘ every article used for food and 
drink by man, other than drugs or water ’ . 16  The Act also separated the provi-
sions on adulteration, categorising them according to whether the addition of 
other substances to food was of a nature that was either (i) injurious to health; or 
(ii) affected the quality of the food concerned. Section 3 provided that 

  [no] person shall mix, colour, stain, or powder, or order or permit any other person to 
mix, colour, stain, or powder, any article of food with any ingredient or material so as to 
render the article injurious to health, with intent that the same may be sold in that state, 
and no person shall sell any such article so mixed [etc] under a penalty in each case.  

 Conviction under this provision of the Act was punishable by a fine or up to six 
months ’  imprisonment, with hard labour. Section 6 further provided that 

 [no] person shall sell to the prejudice of the purchaser any article of food  …  which is not 
of the nature, substance, and quality of the article demanded by such purchaser. 

 This was qualified by the fact that ingredients that were not harmful to health, 
and the inclusion of which was necessary to actually make the product, could be 
added. This would not now be considered  ‘ adulteration ’  — provided that this was 
not done  ‘ fraudulently to increase the bulk, weight, or measure of the food  …  or 
conceal the inferior quality thereof  ’ . 17  The inclusion of ingredients would now, 
under the 1875 Act, have to be stated on a label. This would have to be  ‘ distinctly 
and legibly written or printed on [the packaging of the food] ’ . 18  

 14          R v Kempson   ( 1893 )  28 L Jo 477   .  
 15      Section 1 of the Sale of Food and Drugs Act 1875.  
 16      Section 2.  
 17      In     Hotchin v Hindmarsh   [ 1891 ]  2 KB 181   , the appellant, a foreman of a dairy company, was 

prosecuted and convicted under section 6 of the Sale of Food and Drugs Act 1875 for supplying milk 
to which water had been added. It was a clear dilution of the  ‘ quality of the article demanded by [the] 
purchaser ’ .  

 18      Section 8.  
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 The Sale of Food and Drugs Act 1875 also set out a range of provisions on the 
role of analysts in certifying the safety and quality of food. These analysts, who 
were appointed at local authority level, 19  could, for a fee, be called upon by any 
purchaser of food to analyse and certify the safety or otherwise of a product. 20  
Analysts were also obliged to report quarterly to their appointing authority on 
the number and outcome of their investigations. 21  The analyst ’ s report was also 
deemed to be the most significant piece of evidence in any resulting prosecution 
under the Act, although the analyst himself could be cross-examined in court on 
this. 22  Those convicted of an offence under the Act could appeal, subject to the 
satisfaction of certain conditions. 23  The main defence available to those charged 
under the Act was a satisfactory demonstration that they could not have been 
aware that what they were selling was adulterated, in particular where it could 
be shown that the offending article had been purchased by them in the same 
condition as that in which it was subsequently sold. 24  Figures published in the 
Annual Reports of the Local Government Boards in England and Wales show that 
between 5 and 10 per cent of purchased food samples were usually found to have 
been adulterated. In 1899 the figure stood at around 9.4 per cent, dropping pretty 
consistently to closer to the 5 per cent mark by the 1930s. The figures for adultera-
tion levels tended to be higher in Scotland, ranging from 6.5 per cent (1926) to 
14.4 per cent (1899). 

 Finally, the 1875 Act also included special provisions on tea. All imported tea 
was to be subjected to an examination by the customs authorities. This was to be 
done to ensure that the tea had not been mixed with other, usually cheaper, sub-
stances, or that the leaves had not already been used to make tea. 25  All products 
that were deemed after analysis to be unfit for sale as tea were to be forfeited and 
destroyed.  

   1.2.3 Food and Drugs Act 1955  

 In the first half of the twentieth century it was widely believed, amongst those 
charged with regulating the food sector, that the law was not in need of further 
reform. It was felt that  ‘ the processes and ingredients of production were essen-
tially sound and in little need of regulation ’ . 26  There was little consideration 
for consumers ’  concerns. The only body which was dedicated to the support of 

 19      Section 10.  
 20      Section 12.  
 21      Section 19.  
 22      Section 21.  
 23      Section 23.  
 24      Section 25.  
 25      Section 30.  
 26            J   Phillips    and    M   French   ,  ‘  Adulteration and Food Law, 1899 – 1939  ’  ( 1998 )  9      Twentieth Century 

British History    350    , which provides a more comprehensive account of the history of English food law 
during this period than can be here attempted.  
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consumers ’  interests in Britain before the Second World War was the Consumer 
Council, and it  ‘ was unable to exert significant influence on the nature or detail 
of regulation ’ . 27  The use of chemicals and pesticides was becoming more common 
in food production, but these were mostly unregulated until the 1920s. Deliberate 
adulteration still occurred. It may have been more likely to be in a form that 
posed less of an immediate danger to human health, but, as the data presented 
above shows, there was clearly still deliberate deception of the purchasing public 
going on. Some ad hoc vertical legislation was introduced, setting compositional 
and labelling requirements for specific foodstuffs, such as milk, butter and meat. 
A rather piecemeal body of rules was developing, resulting in the need for some 
consolidation through the introduction of the Food and Drugs (Adulteration) Act 
1928 and later the Food and Drugs Act 1938. 

 The more significant Food and Drugs Act 1955 was designed to further con-
solidate English food law at this time. It replaced the 1938 Act, as well as the Food 
and Drugs (Milk, Dairies and Artificial Cream) Act 1950 and the Food and Drugs 
Amendment Act 1954. It also introduced new provisions on the regulation of 
abattoirs. Part I of the 1955 Act set out a series of general provisions on labelling, 
inspections, transport, hygiene and sanctions to be imposed for breach of the Act. 
It set the definition of adulteration that was carried through to the Food Safety 
Act 1990. 28  Authorised officers were given wide-ranging powers under the 1955 
Act, including the ability to 

  at all reasonable times examine any food intended for human consumption which has 
been sold, or is offered or exposed for sale, or is in the possession of, or has been depos-
ited with or consigned to, any person for the purpose of sale or of preparation for sale, 
and, if it appears to him to be unfit for human consumption [and to] seize it and remove 
it in order to have it dealt with by a justice of the peace. 29   

 These powers were extended to include food in transit, with the ability to both 
inspect and detain any vehicle if necessary. 30  Other provisions of the 1955 Act 
included a ban on the sale of any product derived, in whole or in part, from an 
animal that was slaughtered in a knacker ’ s yard, 31  and more detailed provisions 
and empowerments on the hygienic production and sale of food. 32   

   1.2.4 Food Act 1984  

 While the 1955 Act continued to be supplemented by statutory instruments deal-
ing with more specific areas in need of regulation, such as the Arsenic in Food 

 27      ibid, p 360.  
 28      Section 1(1) of the Food and Drugs Act 1955.  
 29      Section 9(1).  
 30      Section 11.  
 31      Section 12(1).  
 32      Section 13.  



 History of Food Laws 9

Regulations 1959, 33  and several relating to the manufacture of ice cream, 34  it 
needed to be replaced. The Food Act 1984 was passed to do so. 

 The 1984 Act was the most comprehensive set of food regulations ever intro-
duced into English law by that time. It covered a whole range of areas, both 
through consolidation and new legislative initiatives. It was also the first general 
food act introduced after accession to the European Economic Community, 
meaning that some new rules in some areas had to be created, while others had to 
be modified to reflect harmonised European standards, in particular in relation to 
hygiene and labelling. A much more significant alignment with Community rules 
takes place with the introduction of the Food Safety Act 1990. 

 The Act follows familiar lines at the outset, dealing with the old issue of adul-
teration. It states that 

  [a] person is guilty of an offence who adds any substance to food, uses any substance as 
an ingredient in the preparation of food, abstracts any constituent from food, or subjects 
food to any other process or treatment so as  …  to render the food injurious to health, 
with intent that the food shall be sold for human consumption in that state. 35   

 This definition marked a clear departure from that contained in the earlier Acts 
already discussed in this chapter, in particular those of the mid-nineteenth cen-
tury. Section 1 referred to abstractions from food, as well as additions to it. It also 
created a clear link between adulteration, in whatever form, and injury to health. 
The mere addition of sugar to cocoa, for example, would no longer therefore 
be considered adulteration of food. Finally, there was recognition of the more 
widespread use of chemicals and technology in food production, reflected in the 
inclusion of provision for processes and treatments in the list of ways in which 
food could become  ‘ injurious ’ . 36  These provisions of the 1984 Act move the key 
offence in food law from being one of adulteration to  ‘ offences as to preparation 
and sale of injurious foods ’ . In this way, at least, the Food Act 1984 addresses the 
primary shortcoming of the Victorian legislation. The 1984 Act has now also been 
mostly replaced by the Food Safety Act 1990. 37  This is discussed in more detail in 
chapter five.   

 33      SI No 831/1959. These Regulations stipulated the quantity of arsenic that could be lawfully pres-
ent in specifi ed foodstuffs, as set out in the Schedule. The Regulations also provided that fi sh, edible 
seaweed and hops were not subject to these maximum permitted levels (usually one part per million 
on a per weight basis) where the arsenic was naturally present in those higher quantities. Anything 
exceeding these permitted levels was deemed  ‘ unfi t for human consumption ’  and had to be seized and 
destroyed (reg 4). The maximum sentence that could be imposed for contravention of the Act was a 
fi ne of  £ 100, three months ’  imprisonment, or both (reg 5(1)).  

 34      Such as the Ice-cream (Heat Treatment) Regulations 1959 (SI No 734/1959) and 1963 (SI No 
1083/1963).  

 35      Section 1(1).  
 36      Specifi c provision is also made in section 36 of the Act for those acts which could adulterate milk.  
 37      Parts III (Markets) and V (Sugar Beet and Cold Storage) of the Food Act 1984 have not been 

replaced.  
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   1.3 European Integration  

 As has already been stated, it is membership of the EU which has led to the vast 
majority of food laws as they stand in England to take their current format and 
content. This, of course, presupposes a complex relationship between the two 
systems. Some EU rules have direct applicability. Regulations automatically 
become part of English law on the date stated in the legislation. Significantly, 
the use of this format for introducing new EU requirements has become more 
commonplace since the turn of the millennium, meaning there is little room for 
derogation at national level from the rules set out in the regulations. Directives, 
which had previously been the traditional format for many of the EU rules on 
food, do require some further implementation by the Member States and will not 
always, therefore, have  ‘ direct effect ’  — meaning that individuals may not always be 
able to rely on their provisions until after they have been formally and effectively 
transposed into English law. This is discussed in more detail below. Despite this, 
it can usually be accepted that secondary legislation adopted by the EU legislative 
institutions must also be adopted and applied by English institutions. As a result, 
it is European obligations, and some international requirements arising out of 
this, which now account for the introduction of almost all of the laws in England 
which apply specifically to food. 

   1.3.1 Supremacy of European Union Food Law  

 The European Communities Act 1972, which gives internal legal effect to EU law, 
provides that 

  [a]ll such rights, powers, liabilities, obligations and restrictions from time to time cre-
ated or arising by or under the Treaties, and all such remedies and procedures from time 
to time provided for by or under the Treaties, as in accordance with the Treaties are 
without further enactment to be given legal effect or used in the United Kingdom shall 
be recognised and available in law, and be enforced, allowed and followed accordingly; 
and the expression  ‘ enforceable EU right ’  and similar expressions shall be read as refer-
ring to one to which this subsection applies. 38   

 This effectively means that any EU legislation which is designed to become part 
of domestic law must be applied at national level. Directly effective provisions 
of EU law are thus, under the terms of the European Communities Act 1972, 
incorporated into English law. This includes all Treaty on the Functioning of the 
European Union (TFEU) provisions, regulations and directives that together form 
the body of EU food law. The Act further states that 

 38      Section 2(i).  
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  any designated minister or department may by regulations, make provision for the pur-
pose of implementing any Community obligation of the United Kingdom, or enabling 
any rights enjoyed or to be enjoyed by the United Kingdom under or by virtue of the 
Treaties to be exercised [or] for the purpose of dealing with matters arising out of or 
related to any such obligation or rights [and] in the exercise of any statutory power 
or duty, including any power to give directions or to legislate by means of orders, rules 
or regulations or other subordinate instrument, the person entrusted with the power or 
duty may have regard to the objects of the Communities and to any such obligation or 
rights. 39   

 Secondary legislation, such as statutory instruments, can thus be used to give 
effect to the many EU food directives and to provide the necessary detail and 
administrative requirements for the practical application of EU regulations. It 
may also be used, for similar purposes, for any provision of food law that may be 
made by Act of Parliament. 40  Finally, the Act states that 

  [f]or the purposes of all legal proceedings any question as to the meaning or effect of any 
of the Treaties, or as to the validity, meaning or effect of any Community instrument, 
shall be treated as a question of law and, if not referred to the European Court, be for 
determination as such in accordance with the principles laid down by and any relevant 
decision of the European Court or any court attached thereto. 41   

 This makes decisions of the Court of Justice applicable in English law and binding 
on the English courts. This supremacy of EU law, requiring that it take precedence 
over domestic law, was further supported by the House of Lords in  Factortame . 42  
This is, of course, subject to the EU acting within the scope of its authority. 
Any legal instrument introduced in a manner that is contrary to the procedural 
and competence requirements set out in the TFEU does not have supremacy 
in English law, and is also open to an application for annulment, which can be 
brought before the European courts. 43  Parliament can also revoke the supremacy 
of EU law by modifying the European Communities Act 1972 through the appli-
cation of the European Union Act 2011. Article 18 provides that 

  [d]irectly applicable or directly effective EU Law (that is, the rights, powers, liabilities, 
obligations, restrictions, remedies and procedures referred to in section 2(1) of the 
European Communities Act 1972) falls to be recognised and available in law in the 
United Kingdom only by virtue of that Act or where it is required to be recognised and 
available in law by virtue of any other Act.  

 In other words, it restates the constitutional principle of parliamentary 
sovereignty — that future parliaments cannot be bound by the Acts of previous ones. 
Having said all of this, we can normally presume that EU directives, regulations 

 39      Section 2(2).  
 40      Section 2(4).  
 41      Section 3(1).  
 42          Factortame Ltd v Secretary of State for Transport (No 2)   [ 1991 ]  1 AC 603   .  
 43      For further discussion see ch 2.  
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and Court decisions will be applied, in one way or another, at national level. 
However, it can, of course, be more complicated than this. 44  

   Signifi cance of  ‘ Metric Martyrs ’   

 The nature of the relationship between English law and EU law was most 
famously scrutinised by the domestic courts in what has become known as the 
 ‘ metric martyrs ’  case. 45  Appeals were brought by greengrocers and market trad-
ers against their convictions for operating contrary to the Weights and Measures 
Act 1985 by selling and advertising their wares using imperial rather than metric 
units of measurement. The EU Metrification Directive had been introduced in 
1979 in a bid to impose the use of the same units of measurement across all 
Member States. 46  Annex 1 to this Directive set the standardised unit of mass as 
the kilogram and the unit of volume as the litre. The 1985 Act, used to transpose 
this Directive into English law, prescribed that 

  [no] person shall use for trade any unit of measurement which is not included in  …  
this Act, or use for trade, or have in his possession for use for trade, any linear, square, 
cubic or capacity measure which is not included in  …  this Act, or any weight which is 
not so included. 47   

 Prices must be advertised in metric units. The Price Marking Order 1999 provides 
that the  ‘ unit price ’  is 

  the final price, including VAT and all other taxes, for one kilogram, one litre, one metre, 
one square metre or one cubic metre of a product. 48   

 Traders are obliged, under the terms of the Order, to indicate the unit price to 
their customers. 49  Breach of this requirement is a criminal offence. 50  One of the 
defendants used weighing machines calibrated in pounds and ounces. Another 
displayed unit prices by weight in pounds, and not kilograms. 

 The case makes interesting reading for constitutional lawyers. Specifically, Laws 
LJ highlighted that rights and obligations created by EU law are, by virtue of the 
European Communities Act 1972, incorporated into English law and are supreme 
over national law. Where there is an inconsistency between EU law and national 
law, the latter must be modified or repealed, even where originally contained in an 
Act of Parliament. However, where an EU measure is contrary to a fundamental 

 44      For discussion on the diffi culties that EU supremacy can create for the preservation of food cul-
ture and tradition see       D   Chalmers   ,  ‘  Food for thought: reconciling European risks and traditional ways 
of life  ’  ( 2003 )  66      MLR    532    .  

 45          Thoburn and others v Sunderland City Council and others   [ 2003 ]  QB 151   .  
 46        Council Directive 1980/181/EEC of 20 December 1979 on the approximation of the laws of the 

Member States relating to units of measurement and on the repeal of Directive  1971/354/EEC  [ 1980 ] 
 OJ L 39/40   .  

 47      Section 8(1) of the Weights and Measures Act 1985.  
 48      Para 1(2).  
 49      Para 5(1).  
 50      Para 5 of the Schedule to the Prices Act 1974.  
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right or constitutional guarantee provided by English law, the question arises as 
to whether the European Communities Act 1972 was sufficient to incorporate that 
contravening measure into English law. This, he considered,  ‘ gives full weight both 
to the proper supremacy of [EU] law and to the proper supremacy of the United 
Kingdom Parliament ’ . For the purposes of this book, the case identifies a series 
of examples of the difficulties that can arise when a supranational body seeks to 
harmonise existing food laws across a number of Member States. 

 The Court in  Thoburn  found that the Weights and Measures Act 1985 presented 
an incorrect transposition of EU directives on the use of weights and measures. 
It is clear that imperial measurements were not prohibited outright at the time. 
Dual measurement systems could be used until the expiration of a transitional 
period, which had not yet passed. The Court also considered itself  ‘ dismay[ed] ’  at 
the fact that criminal offences had been created in the first place. The over-zealous 
application of incorrectly interpreted EU legislation had led to convictions for 
what were, at worst, minor offences. 

 The facts that led to the convictions, and the subsequent appeals, and all of 
the campaigning on behalf of the defendants that went with this, shows how 
politically and socially sensitive the transposition of EU law into domestic legal 
systems can be. Resistance to a whole range of EU food laws that seek to change 
local traditional and cultural practice has remained commonplace since the har-
monisation programme commenced in the 1960s. The use of unpasteurised milk 
in cheese production, the labelling of chocolate, and the  ‘ metric martyrs ’  case 
offer three clear examples of this continuing confrontation. It is also worth not-
ing that in 2009, the EU Commission abandoned its time limits for full transfer 
to the metric system. An awareness of the problems that a more literal application 
of these legislative acts can pose at local level has thus led to a decision that dual-
measurement can continue indefinitely.   

   1.3.2 Free Movement and Food Law  

 It is difficult to understate the impact that EU rules on the free movement of 
goods have on English food law. They are significant in three main ways. First, the 
creation of an internal market in goods means that almost all standards related to 
the production and marketing of food are set at EU level, through the adoption 
of harmonised rules that are then applied in the Member States. Free movement 
is facilitated by the application of the same or similar rules in all EU States. This 
is usually done by the introduction of regulations and directives. Second, Treaty 
provisions prohibiting the application of charges equivalent to customs duties 
on imported food, as well as those on ensuring that domestic systems of taxation 
do not directly or indirectly discriminate against non-national food producers, 
ensure that imported products from other EU Member States can compete more 
fairly with domestic produce. This is discussed in more detail in chapter four. 
Finally, and perhaps most significantly, the Treaty prohibition on the application 
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of measures equivalent to quantitative restrictions on traded goods ensures that 
no Member State can maintain any national law which has the effect, whether 
direct or indirect, of inhibiting to any degree the importation of food from else-
where in the EU. This has hugely significant consequences for English law. It has 
dictated that certain laws, such as those on the composition of foodstuffs, will not 
be introduced, and that others cannot be introduced, such as those designed to 
deal with rising rates of obesity.   

   1.4 Conclusion  

 This book is designed to provide a broad conspectus of English food law. This 
involves a lot of references to EU law, as it is from this source that almost all 
domestic legal requirements are now created. As this chapter has identified, 
this new influence has created a whole series of requirements for the State, for 
producers and for retailers, as well as introducing additional ways of protect-
ing consumers. However, it is also pointed out that in some areas the EU ’ s laws 
provide insufficient protection, yet the system prevents Member States from 
initiating local laws to protect their population. EU law prescribes that free move-
ment requirements usually take precedence over domestic initiatives designed to 
improve or maintain the value, integrity or quality of food. 

 In its assessment of food law, this book deals with the relevant legislation 
in a variety of ways. Where EU regulations or directives have been introduced, 
their key provisions are identified and analysed. In addition to this, the book 
also indicates the national implementation of these EU legislative requirements, 
identifying any shortcomings in the domestic transposition. This usually takes 
place through the use of statutory instruments. Directives will always require 
national application through the introduction of a national legislative mea-
sure such as this. Regulations, which are directly applicable in English law, do 
not require any implementing measures but usually carry some correspond-
ing national legislation to give full and proper meaning to these, identifying 
national competent authorities or domestic remedies for example, as they 
are required to do by the terms of the EU legislation. Interpretation of these 
measures, both the original EU versions and the domestic implementations, is 
usually done by the Court of Justice. Relevant English cases are also identified 
where they show some additional point of interpretation on the provisions 
under review. To summarise, the book identifies the relevant EU legislation, 
Court of Justice case law on this, national implementing measures and domestic 
case law where appropriate. It also discusses related policy documents, legisla-
tive proposals, codes of conduct, national standards and international conven-
tions where these identify a policy direction or a method of interpretation for 
existing measures. 
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 The book chapters deal with four key aspects of, or influences on, English 
food law. The first of these, including chapters two, three and four, outline and 
discuss the main sources of food law and the role of those charged with develop-
ing and applying legal requirements in this area. This involves an examination 
of the relationship between national, EU and international law, with specific 
focus on how this relates to regulation of the food sector. It includes an assess-
ment of the roles of the institutions of the EU in this regard, as well as that of 
international organisations such as the World Trade Organization, the Codex 
Alimentarius Commission and the United Nations. At national level, the roles of 
the main actors in the devising and implementation of food law and policy are all 
addressed, including the relevant government departments, national competent 
authorities and important State agencies, such as the Food Standards Agency 
and the Health Protection Agency, as well as others. This first part of the book 
concludes with a discussion on the significant influence that EU rules on the free 
movement of goods exercise on the content and application of both national and 
EU legal requirements and responsibilities and the restrictions that this can then 
place on national policy. This is the single biggest influence on national food law. 

 The next part of the book looks at the important issue of food safety. It was 
concerns over the spread of disease through the consumption of contaminated 
beef that really set much of the agenda for EU food law makers over the past 
couple of decades. It is contended in this book that there has been an overem-
phasis on safety since the BSE crisis, possibly at the expense of other, often more 
problematic considerations, such as nutrition and quality. Chapter five includes 
a comprehensive assessment of the key provisions of the Food Safety Act and the 
directly applicable EU General Food Law Regulation, which together provide 
the template for all national controls in this area. It includes an examination of 
the role of the European Food Safety Authority in preventing the spread of con-
tamination and disease through the production and consumption of food, as well 
as looking at its other functions and responsibilities. This part concludes with a 
chapter on the chemical and biological safety of food, which mostly involves an 
identification of the main provisions related to hygienic production, as well as the 
controls which have been placed over the use of hormones, pesticides and radia-
tion in the preparation of food. 

 Food labelling is the main line of communication between producer and con-
sumer. It can be used to clarify details about the content, quality, value or origin 
of food. It is a key marketing tool, enabling differentiation between products 
and the palatability, or otherwise, of their characteristics or quality. It can also be 
manipulated to deceive consumers into believing that a product is better, more 
wholesome, more local, more environmentally friendly or more welfare-friendly 
than is really the case. Chapter seven identifies existing laws in this area, with a 
strong emphasis on changes that are being made by EU regulation from 2014 
onwards. It addresses the increasingly important, and somewhat controversial, 
issues surrounding the use of nutrition labelling and the making of nutrition and 
health claims. It also makes an assessment of quality requirements that have been 



16 History and Development of Food Law 

introduced for specific foodstuffs. The next chapter focuses on the protection of 
food names for quality products or for those possessing identifiable characteris-
tics. There has also been new EU legislation introduced in this area that will take 
full effect over future years. 

 The book concludes with two chapters on the most pressing concerns for 
many food lawyers. The first of these provides an examination of how the legal 
regulation of food affects the health and well-being of those that consume it. 
This involves an assessment of the interplay between national policy on obesity 
prevention and health protection on the one hand, and harmonising EU legisla-
tion and free movement of food requirements on the other. It shows how efforts 
made at national level to deal with a national health crisis are mostly in vain due 
to the application of the TFEU. It argues that this will continue to be the case until 
there is a reassessment of some of the most established rules in this area. Finally, 
some of the ethical and environmental aspects of food production and marketing 
are considered, including an assessment of existing rules on organic production, 
genetic modification and animal welfare, as well as a discussion on the relation-
ship, both existing and potential, between food law and climate change.  

  


