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   Introduction  

    PAUL S   DAVIES   ,    SIMON   DOUGLAS    AND    JAMES   GOUDKAMP     

   I. DEFENCES IN EQUITY  

 THIS VOLUME IS the fourth in a series that addresses defences in private law. 
Like those that preceded it, 1  it is animated by a belief that defences comprise 
an important but under-theorised part of private law. The present volume ’ s 

concern is with defences in equity. It is obvious that the law of equity is not usu-
ally understood through the lens of defences (by which we mean that defences are 
not used as a major organisational device). Indeed, defences do not usually feature 
prominently in tables of contents of textbooks in the fi eld, if they feature at all. 

 For at least two related reasons, it is slightly puzzling that the concept of a defence 
has not received systematic treatment in the law of equity. The fi rst concerns the 
relationship between equity and the rest of private law. A dominant theme in many 
recent attempts to classify private law is that there is no meaningful conceptual (as 
opposed to historical) distinction between equity and the common law. Peter Birks, 
a leading fi gure in articulating and promoting this viewpoint, contended, for exam-
ple, that  liability in equity is no different, ultimately, from liability arising in respect 
of common law wrongs. 2  The clear implication to be drawn from Birks ’ s pioneering 
work is that liability for equitable wrongs ought to be controlled by the same rules 
as liability arising at common law. Andrew Burrows derives precisely this message 
from Birks ’ s work. Burrows argues, writing in relation to restrictions on the award 
of compensatory damages and equitable compensation,  ‘ there is no good  reason for 
equity going its own separate way ’ . 3  Similarly, he contends  ‘ that it is simply false to 
imagine that there are irreconcilable differences between common law and equita-
ble defences ’ . 4  In another contribution, Burrows contends,  ‘ I make no  apology for 
reiterating that, in my opinion, there are common law counterparts to the famous 
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 5      A Burrows,  ‘ Remedial Coherence and Punitive Damages in Equity ’  in S Degeling and J Edelman 
(eds),  Equity in Commercial Law  (Sydney, Thomson Reuters, 2005) 386.  

 6      See       J   Lowry    and    R   Edmunds   ,  ‘  Relieving the Trustee-Solicitor :  A Modern Perspective on Section 61 
of the Trustee Act 1925 ?   ’  ( 2017 )  133      LQR    223    ;       P   Davies   ,  ‘  Section 61 of the Trustee Act 1925: deus ex 
machina ?   ’  [ 2015 ]    Conv   379    .  
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equitable defences ’ . 5  If there is no conceptual difference between  common law and 
equitable wrongs, the strong presumption would be that just as there are many 
defences to liability arising in common law wrongs, the law of equity does (or 
should) readily recognise defences too. In these circumstances, one would expect 
defences to have occupied as prominent a part in the thinking of equity scholars as 
they have in relation to certain other major branches of private law. 

 The second reason why it is arguably somewhat odd that equity lawyers have 
tended not to organise their thinking in terms of defences is that equity recognises 
many rules that are widely understood as defences in other departments of the law 
of obligations. Illegality, limitation and consent, for instance, are regularly regarded 
as defences in other parts of private law. Equity also provides for a wide array of 
rules that are specifi c to the law of equity but to which the term defence could 
 readily be (and sometimes is) applied. A good example is the rule in section 61 
of the Trustee Act 1925 (UK), which provides that where a trustee has committed 
a breach of trust  ‘ but has acted honestly and reasonably ’  the court may  ‘ relieve 
him either wholly or partly from personal liability ’  if the court considers that he 
 ‘ ought fairly to be excused for the breach of trust and for omitting to obtain the 
directions of the court in the matter in which he committed such breach ’ . 6  In his 
chapter in this volume, Robert Stevens singles out several rules that he considers are 
 ‘ archetypal defences ’ , including equitable set-off, laches, acquiescence and release. 7  
In short, equity contains many rules that are regularly recognised as defences in 
other fi elds or which otherwise have a strong claim to having the label of defence 
applied to them. 

 If the law of equity can fairly be regarded as being populated by a wide network 
of defences, several important issues arise. One key question is what is meant by the 
term  ‘ defence ’ . One message that the previous books in this series sought to com-
municate is that there is no uniform understanding of the concept of a defence. The 
term is used in a wide variety of ways. Sometimes it is used in contradistinction to 
the idea of a  ‘ denial ’ . A denial is typically understood as an argument that attacks 
the existence of something that forms part of the claimant ’ s cause of action. When 
contrasted with a denial, a defence is a rule that allows the defendant to escape 
or reduce his liability even if what the claimant alleges is true. A second way in 
which the notion of a defence is often understood is in terms of onuses of proof. 
On this view, defences are rules that the defendant must establish by proving certain 
facts. A third way of defi ning the concept of a defence is suggested by Stevens. He 
argues that  ‘ Whether or not something constitutes a defence is, in private law, a 
purely  formal question. Is it something that the defendant asserts in his pleadings, 



Introduction 3

 8      ibid.  
 9      The leading works are      GP   Fletcher   ,   Rethinking Criminal Law   (  Boston ,  Little  ,  Brown  &  Co ,  1978 )   

chs 7, 9 – 10;      PH   Robinson   ,   Criminal Law Defenses   (  St Paul ,  Minn  ,  West Publishing Co ,  1984 )   (two 
volumes).  

 10            JH   Wigmore   ,  ‘  The Tripartite Division of Torts  ’  ( 1894 )  8      Harvard Law Review    200    ;       JH   Wigmore   ,  
‘  A General Analysis of Tort-Relations  ’  ( 1895 )  8      Harvard Law Review    377    .  

 11      Several attempts to categorise tort defences are recounted in      J   Goudkamp   ,   Tort Law Defences   
(  Oxford  ,  Hart ,  2013 )   ch 7.  

 12      See the text accompanying n 2.  

that is not merely a denial, in order for a claim to fail ?  ’  8  This way of understanding is 
similar to but not the same as the second defi nition given above, since a defendant 
might be required to plead a certain rule but not prove the existence of facts that 
engage it (such as is the case in relation to limitation bars, where the claimant must 
show that the action was brought in time once the question of limitation has been 
pleaded by the defendant). All three of these ways of comprehending the concept of 
a defence are subtly but importantly distinct from each other. They do not exhaust 
the range of ways in which that notion can and has been understood. 

 Another important question that is of general signifi cance concerns classifi ca-
tion. If the concept of a defence is employed in a given fi eld of law, one issue that 
arises is whether defences in the fi eld concerned can be organised in any particular 
way. The classifi cation of defences has been one of the largest research projects ever 
undertaken in the criminal law, for instance. It has been either the sole or main 
concern of several books 9  and the subject of countless articles in law reviews. It is 
widely thought that these endeavours have signifi cantly advanced understanding of 
the criminal law. In light of this experience, it is surprising that similarly sustained 
efforts have not been undertaken in relation to all of the various parts of private law. 
It is true that efforts systematically to arrange tort defences can be traced at least 
as far back as Wigmore, 10  and scholars have regularly offered a variety of ways of 
arranging defences to liability in tort since Wigmore ’ s time. 11  However, the situation 
is different in relation to private law ’ s other departments, where scholars have not 
embarked on the same project. If a more complete understanding of private law is 
to be obtained, the question of classifi cation also needs to be asked in relation to the 
law of contract, unjust enrichment and equity. 

 Before proceeding, we should mention one radical challenge to the entire enter-
prise that this book represents. We drew attention, above, to the Birksian under-
standing that equitable wrongs do not differ in any material way from common law 
wrongs and that it is thus an error to see equitable wrongs as pertaining to a separate 
category within private law. 12  If this view is pursued to its logical conclusion, equity 
is not a separate branch of private law with the result that it makes no sense to look 
at defences in equity as an independent category. Instead, equitable defences that 
affect rights to redress that would otherwise arise in contract, tort or unjust enrich-
ment should properly be considered alongside common law defences in each of those 
branches of the law. Whether or not there is anything distinctive about equitable 
defences is considered by Henry Smith in his essay (chapter two).  
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 14      ch 3 at p 47.  
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   II. THE NATURE OF EQUITABLE DEFENCES  

 Smith asks whether the jurisdictional origin of equitable defences, such as laches, 
equitable estoppel and unclean hands, helps us to understand these doctrines. For 
Smith, an important characteristic of the equitable jurisdiction is its  ‘ second order ’  
status. Equitable rules are  ‘ second order ’  because they refer to common law rules and, 
hence, depend upon them for their existence. 13  In other words, they are rules about 
rules. Equitable rules are needed, Smith explains, to root out forms of  opportunism, 
where individuals identify and then seek to exploit weaknesses in the apparatus of 
the common law. Individuals exploiting loopholes in the tax system is one example 
identifi ed by Smith. Another is the case of an estoppel, where an individual acts 
unconscionably, but stops short of making any legally binding promise. A  secondary 
system, Smith explains, is one that takes aim at those who opportunistically avoid 
the effects the general legal rules. 

 It is within this conception of equity as a whole that Smith attempts to place equi-
table defences. They are different, he argues, from defences recognised at  common 
law because they are of a  ‘ second order ’  nature. They modify the result that would 
otherwise obtain by the application of standard rules. This, Smith argues, explains 
certain features of equitable defences, particularly the fact that they tend to be 
 discretionary. An individual who exploits a tax loophole, or encourages another 
to act to his detriment, might be acting in a way that is permissible pursuant to 
 common law principles. As such, the only way to assess their behaviour is against 
some form of moral code. This might explain why unconscionability features so 
heavily in equitable defences. Given the distinct function and features of equitable 
defences, the project of fusion with common law defences is, Smith argues, a diffi cult 
one, and it might be preferable to recognise equitable defences as a distinct category. 

 Stevens is concerned in his chapter (chapter three) with the defence of equita-
ble set-off. He begins his treatment by distinguishing equitable set-off from other 
 species of set-off that do not have equitable underpinnings, including what he refers 
to as  ‘ contractual set-off ’ ,  ‘ insolvency set-off ’  and  ‘ procedural set-off ’ . The defence 
of equitable set-off, unlike the other species of set-off, does not involve netting out 
claims. Rather, Stevens argues, it entails the defendant bringing a counterclaim on 
the basis of equitable rules, which counterclaim, if successful, would result in the 
failure of the claim that has been asserted against him. A defendant raises the defence 
of equitable set-off whenever he counterclaims, relying on equitable doctrines, on 
the basis that the  ‘ claimant ’ s conduct has caused a claim against him to arise ’  with 
the result that the claimant  ‘ may not assert a claim which is causally related to the 
same conduct ’ . 14   Lord Cawdor v Lewis  15  supplies an excellent illustration of what 
Stevens has in mind, which case Stevens cites. The claimant landowner sued the 
defendant for mesne profi ts and the defendant successfully counterclaimed for an 
injunction restraining the bringing of the claimant ’ s action on the basis that the 
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claimant had stood by while the defendant had, to the claimant ’ s knowledge, made 
improvements to the land. 

 The defence of equitable set-off, as described by Stevens, means that it has little, 
if anything, in common with other types of set-off, and should not, in fact, even be 
labelled a type of set-off in so far as the idea of set-off necessarily involves the netting 
out of claims. Rather, Stevens argues, the defence of equitable set-off is much more 
closely allied with other equitable rules generally. Equitable rules, Stevens reminds 
us, are rules about other rules and, as such, lack any independent vitality. They pre-
suppose, and are only intelligible against, the backdrop of the common law ’ s rules. 
The defence of equitable set-off, consistent with its equitable nature, involves the 
assertion of a counterclaim that the defendant would be unable to pursue absent a 
claim against him. It is a counterclaim that has no independent existence.  

   III. BONA FIDE PURCHASE FOR VALUE WITHOUT NOTICE  

 The bona fi de purchase for value without notice plea has been described, as David 
Fox notes in the introduction to his chapter (chapter four), as the  ‘ polar star ’  of 
equity. Although its origins lie in trusts (or uses) of land, it has developed into a 
general plea, available to any recipient of legal rights as a possible defence to pre-
exiting equitable interests. The plea is available not only in the context of equitable 
interests arising under trusts, but to all forms of equitable interest. The features 
of the modern defence have been clearly articulated by the courts and are gener-
ally well understood. Where diffi culty lies in the modern law is in the relationship 
between this defence and forms of personal liability in equity, particularly the action 
of  knowing receipt. 

 Fox considers the basis and scope of the modern defence through the prism of 
its historical development. His approach yields surprising conclusions. In short, he 
argues that the modern defence has been largely uncoupled from its original purpose 
and scope. Fox explains that the enforceability of the early benefi cial interests, or 
uses, depended on notions of privity and consideration. Where a trustee (the feoffor), 
held land for the benefi t (or use) of a  cestui que use , that use could endure against a 
transferee (the feoffee) of the land, in much in the same way that a modern equitable 
interest in land can bind a successor in title. If the feoffee had provided considera-
tion for the transfer (ie, a sale), then one would say that the feoffee had intended 
to acquire the title to his own use. However, if consideration was absent, and the 
feoffee was aware of the  cestui que use ’ s  interest, he was said to have acquired the 
title to the use of the  cestui que use . Notions of privity and consideration, therefore, 
lie at the heart of the emergence of the trust, and explain how equitable interests 
ceased to be merely personal obligations and acquired a proprietary status. 

 The origin of the bona fi de purchaser without notice plea, Fox explains, is closely 
related to the origin of uses. If land subject to a use was transferred to a feoffee, then 
the feoffee ’ s notice of the use, and his failure to provide consideration, justifi ed his 
being bound by the use; conversely, if a feoffee took the land without notice of the 
use, and he had given consideration, then there was no justifi cation for the use per-
sisting against the title. In its earliest form, the bona fi de purchaser without notice 
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plea was not so much a defence, but the very negation of the binding force of a use; 
it was the very opposite of the argument that the feoffee was privy to the use. 

 The way in which the bona fi de purchase without notice plea developed into the 
modern defence, which cuts across all equitable interests (and not just equitable 
interests under trusts of land, where the defence has been superseded by registration 
principles), is the story told by Fox. Modern trusts are no longer based upon the 
medieval idea of privity, but more so upon the notion that third parties can be bound 
due to the proprietary nature of a benefi ciary ’ s interest. Yet the bona fi de purchaser 
defence has features that can be explained only in the context of its historical origins 
and relation to the rules of privity of uses.  

   IV. CONSENT  

 Consent to breach of trust, as Liew and Mitchell explain (chapter fi ve), can play a 
crucial role in the normal functioning of express trusts. Take the case of an overly 
cautious settlor who ties the hands of trustees by restricting their investment powers, 
by, for example, limiting them to buying government bonds. The trustees may rea-
sonably take the view that the trust fund will fall in value unless they breach its terms 
and invest in other assets. One way to defend against such a breach is by invoking 
section 61 of the Trustee Act 1925 (UK). The other, and perhaps easier way, is to 
seek the consent of the benefi ciary. It is this type of case that Liew and Mitchell 
examine. What, they ask, is the legal consequence of consent ?  Does it furnish the 
trustee with a defence against any future claim by the benefi ciary, or does it alter the 
terms of the trust, such that there is no breach to speak of ?  

 Liew and Mitchell examine the proposition that a benefi ciary can unilaterally 
change the terms of the trust, and can do so merely by instructing the trustee to 
behave in a particular way. Support for this view can be found in the rule in  Saunders 
v Vautier , 16  whereby the benefi ciaries of a trust can call upon a trustee to terminate 
the trust and distribute the trust property. This analysis is rejected by Liew and 
Mitchell. Their reasoning depends upon the rules that govern the creation of trusts. 
A settlor might express a wish that a particular person act as trustee and take prop-
erty subject to certain duties but, unless the nominated trustee accepts, those duties 
cannot come into existence and the court must appoint a new trustee. If a trustee ’ s 
consent is necessary for the creation of trust rights, then it is equally necessary for 
the variation of the trust. In other words, while a benefi ciary might bring the trust 
relationship to an end, he cannot force a different one upon the trustee without his 
consent. Just as the creation of a trust depends upon more than just the settlor ’ s 
intention, the variation of a trust needs more than just the benefi ciary ’ s consent. 

 Another angle on consent is provided by Simone Degeling (chapter six). Her 
concern is to understand how consent functions in the context of fi duciary duties. 
 Degeling observes that a principal and a fi duciary can contract so as to exclude 
fi duciary obligations and that, where a breach of fi duciary duty has occurred, 
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equity provides for a parallel result where the principal gave fully informed consent. 
The question that Degeling poses is whether the court can give the fi duciary per-
mission to breach his fi duciary obligations. In other words, can the principal be 
bypassed ?  Degeling explores this question fi rst by looking (primarily) at the powers 
that are available to the court in New South Wales to authorise trustees to exer-
cise confl icting powers in certain circumstances. Degeling then specifi cally addresses 
whether the court can authorise a breach of a fi duciary obligation. Her ultimate 
conclusion is that it cannot, including where, for example, the principal is uncon-
tactable. Degeling arrives at that conclusion based on a combination of descriptive 
and normative reasons. More specifi cally, she contends that it is  ‘ diffi cult to fi nd a 
general power ex ante to authorise a breach of fi duciary duty ’  17  and considers that 
the nature of the offi ce occupied by a fi duciary is incompatible with prior authorisa-
tion to commit a breach of duty.  

   V. EXEMPTION CLAUSES, PROFESSIONAL ADVICE 
AND EQUITABLE COMPENSATION  

 The next three chapters deal with situations that commonly arise where the actions 
of trustees cause loss to be suffered by the trust fund. Sir Philip Sales (chapter seven) 
focuses on exemption clauses: the trustees may be able to rely upon a clause in 
the trust instrument which means that they do not have to pay. Michael Ashdown 
( chapter eight) analyses a different contention which may made by trustees: that they 
were not in breach of duty because they properly took professional advice. Finally, 
Peter Turner (chapter nine) considers that even if there is no exemption clause or 
defence of having properly taken professional advice available to defaulting trustees, 
their liability may nonetheless be curtailed, in some circumstances, if the breach did 
not cause the relevant loss. 

 There are of course two different types of exemption clause. The most common 
excludes liabilities that might arise upon a breach of trust. Another category of 
exemption clause excludes duties that a trustee would ordinarily owe to the benefi -
ciaries. Where a trustee relies upon the latter type of exemption clause, the trustee 
is in effect arguing that he has done nothing wrong. This might strictly be viewed as 
a denial. The former category of exemption clause is more easily characterised as a 
defence. Both raise similar issues as to whether the exemption clause is so extensive 
that what remains fails to satisfy the  ‘ irreducible core ’  of a trust. 18  But it should nev-
ertheless be borne in mind that important differences exist between the two types of 
clause. For example, if liability only is exempted following a breach of trust, then the 
trustee will still have committed a wrong, and as a result an accessory to that wrong 
may be liable as a dishonest assister. But where the trustee did not owe a duty in the 
fi rst place as a result of the second type of exemption, then it cannot be said that 
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the trustee committed a wrong and therefore there is no wrong to which accessory 
liability might attach. 

 Sir Philip Sales analyses in detail a possible analogy with contract law. He high-
lights the importance placed upon  ‘ freedom of contract ’ , and considers whether 
 ‘ freedom of trust ’  should be similarly emphasised, such that the settlor be able to 
agree to (almost) whatever he wishes. In some situations, the settlor and  benefi ciary 
will be the same party, and might have a contract with the trustee. In such cir-
cumstances, the contractual regimes regarding unfair terms will also be in play. 19  
But in other circumstances the settlor will no longer be around, and the  benefi ciary 
will have no contract with the trustee. Sales discusses whether exemption clauses 
are invalid as a matter of interpretation (which issue could be overcome by 
clear drafting) or as a rule of law — and, if the latter, what the basis of such a rule 
may be. 

 The chapter raises fundamental questions for the law of trusts, and, indeed, 
more generally. For instance, the relationship between exemption clauses and the 
 ex post  relief from liability which may be granted under section 61 of the Trustee 
Act 1925 (UK) presents some interesting questions about the role of statute in the 
development of the common law. It is clear that exemption clauses can be valid when 
drafted much more broadly than the language of section 61. This perhaps shows 
the importance placed upon the freedom of a settlor to dispose of his property how 
he wishes. But some limits seem appropriate, and it is unclear whether the Court of 
Appeal in  Armitage v Nurse  20  struck the right balance. Indeed, following the split 
decision of the Privy Council in  Spread Trustee Company Ltd v Hutcheson , 21  it may 
be that the issue should be considered by the Supreme Court. Criticism of   Armitage 
v Nurse  has tended to contend that the decision was too generous to trustees, but, 
as Sales shows, it could be argued that it was too tough on settlors. This debate is 
clearly linked to the scope of the  ‘ irreducible core ’  of a trust, without which the 
relationship in question is not that of benefi ciary-trustee. The shift in focus (or at 
least litigation) from small, family trusts to larger, commercial trusts has inevitably 
infl uenced this question. If the irreducible core contains very little, then it is to be 
expected that very broad exemption clauses will be valid. 

 Michael Ashdown draws attention to a rule — acting on professional advice —
 which he describes as  ‘ now one of the most important defences ’  in the law 
of equity but which is not identifi ed as a freestanding answer to liability in the 
leading works in the fi eld. 22  The rule, stated simply, involves a trustee asserting 
that  ‘ I can ’ t possibly have committed a breach of trust: I just did what my pro-
fessional adviser told me to ’ . The rule is confi ned, it appears, to cases in which 
trustees acted within the scope of their powers. Ashdown ’ s concern, after demon-
strating how the rule obtained a foothold in English law, is to isolate its elements and  
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consider what each of them entails. Those elements, he says, comprise: (i) obtaining 
 professional advice; (ii) the advice was obtained conscientiously; (iii) the advice was 
followed; and (iv) the advice was apparently competent. 23  

 One interesting question is whether the professional advice rule is really a defence 
at all. There is much in Ashdown ’ s chapter to suggest that he does not regard it as 
such. He refers constantly throughout his chapter to there being no breach of trust 
where the rule applies. That is suggestive. If the rule really were an independent 
doctrine and hence separate from the matters that must be shown by the claim-
ant to establish liability, one might expect Ashdown to speak instead of the rule as 
precluding liability despite a breach of trust. It is strongly arguable that it is not a 
defence in so far as the word defence is understood in contradistinction to the idea of 
a denial. Except in cases in which trustees exceed their powers, where strict liability 
is imposed, no liability will be imposed on trustees unless they are at fault in their 
conduct. The professional advice rule, however, bears all of the hallmarks of a sim-
ple denial of fault on the part of the trustee. The idea is that a trustee who acts upon 
apparently competent advice is not at fault. But this analysis raises several puzzles. 
One question that arises is why, if professional advice is a mere denial of fault, does 
it comprise (as Ashdown argues) four elements. Why does the rule not turn, instead, 
on a conventional enquiry as to whether the trustee exercised reasonable care ?  The 
answer to this question may well be that the professional advice rule is merely a 
device that is aimed to lend greater structure to the enquiries as to whether a trustee 
is at fault in cases involving professional advice. 

 Peter Turner considers the controversial issue of monetary remedies available to 
benefi ciaries following a misapplication of trust assets by  trustees. The decisions of 
the House of Lords in  Target Holdings Ltd v Redferns  24  and the Supreme Court in 
 AIB Group (UK) plc v Mark Redler  &  Co Solicitors  25  have prompted a great deal of 
discussion, largely because — on at least one view — they seem to depart from long-
standing equitable principles (despite the contrary protestations of Lord Toulson 
in the latter case). On a traditional view, trustees who misapply or misappropriate 
trust property immediately become liable to restore the trust property. Yet these 
more recent decisions perhaps suggest that rather than taking an account and falsify-
ing improper disbursement, benefi ciaries should simply sue for equitable compensa-
tion, and recover compensation for their loss (or, preferably, the loss suffered by the 
trust fund — at least in situations where there is not only one sole benefi ciary under 
a bare trust). 

 Turner recognises that  Target  marked a shift in the law. But he explains this in 
a novel way. Turner argues that  Target , and  AIB , show that there has not been 
 incorporated into the law a defence of  ‘ want of causation ’ . As Turner puts it,  ‘ where 
a trust suffers direct loss by reason of trustees ’  misapplication of trust moneys, the 
trustees ’  liability therefor may be reduced — even to nil — by showing that the loss 
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would have been suffered even had the moneys been properly applied ’ . 26  This is 
an unusual type of defence, and how and why the defence developed is somewhat 
murky, but Turner illustrates how the defence is consistent with both  Target  and 
 AIB . Turner further argues that the decision of the High Court of Australia in   Youyang 
Pty Ltd v Minter Ellison Morris Fletcher  27  provides support for such a defence, 
despite  Youyang  often being considered to show that Australian law remains 
grounded in traditional orthodoxy, unlike the decision of the Supreme Court in  AIB . 

 Turner argues that Lord Reed ’ s judgment should be considered to be the lead-
ing judgment in  AIB , and this further restricts the scope and impact of  AIB  upon 
traditional equitable doctrine. The accounting process remains intact, but there is 
a defence available to trustees who manage to show that the loss would have been 
suffered regardless of the breach of duty. It will be interesting to see whether such 
a defence comes to be explicitly recognised by the courts. If it is, the outlines of the 
defence as sketched by Turner will no doubt prove to be helpful. In any event, recent 
judgments appear to show some inclination to restrict the scope of  AIB , 28  and the 
pressures to fi t  Target  and  AIB  within traditional equitable learning are consider-
able. It may be that a clear break has been made with the law prior to 1995, and it 
may also be that this has really been through adopting a  ‘ want of causation ’  defence 
as Turner suggests.  

   VI. CO-TRUSTEES AND CREDITORS  

 Co-trustee liability is the focus of Joshua Getzler ’ s contribution (chapter ten). 
Co-trustees are not agents the one for the other, and neither is one trustee vicari-
ously liable for the acts of another. The liability of trustees is said to be  ‘ joint and 
 several ’ , and Getzler carefully analyses what this means, and its implications. Getzler 
considers instances where an  ‘ innocent ’  co-trustee seeks to escape liability because 
he simply followed an  ‘ active ’  co-trustee, and whether this can be characterised as 
a defence. As Getzler suggests, the claim of the  ‘ innocent ’  co-trustee might also be 
considered to be a denial, or amount to a dilution of liability, and classifi cation of 
this issue is not entirely straightforward. 

 However, the issue remains important. In  Central Bank of Nigeria v Williams  29  
the Supreme Court had to decide upon the limitation regime applicable to dishonest 
assisters and knowing recipients. But in the course of his judgment, Lord Sumption 
made his view clear that an innocent co-trustee ’ s joint liability for a co-trustee ’ s 
fraudulent breach could still be shielded by limitation. Getzler questions why this 
should be so, and whether a co-trustee who tolerates or ignores the breaches of 
another should really be treated so generously. 

 Getzler combs through the origins of co-trustee liability, and highlights that 
a proper understanding of the modern law should rest upon its historical roots. 
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Indeed, one reason why there are not very many modern cases discussing the issue 
of co-trustee liability appears to be that the law has already been well settled. That 
in turn has perhaps been one prompt for the rise of indemnity clauses, the broad 
nature of which causes Getzler some concern. 30  In any event, Getzler ’ s exposition of 
the leading cases emphasises the importance of each trustee not hiding behind the 
decision of another trustee, and that each trustee should ensure personal knowledge 
of the state of the trust assets. As Getzler puts it,  ‘ [t]he duty of the co-trustee was 
apparently to mistrust the other co-trustees ’ . A trustee who fails to meet this duty 
should in general be equally liable with the other co-trustees, and only rarely should 
the principle of equal liability be departed from in contribution proceedings. 

 Christopher Hare (chapter 11) tackles the diffi cult doctrine of marshalling. 
 Marshalling has long defi ed juridical classifi cation and it is perhaps for this reason 
that it has not received the attention that it deserves. Hare analyses the problems 
inherent in treating marshalling as a  ‘ right ’  or a  ‘ remedy ’ , and suggests that greater 
clarity can be achieved by considering at least some instances of marshalling to be an 
example of an equitable defence. Hare argues that no matter which explanation of 
marshalling is favoured, the doctrine operates as an essentially defensive tool in the 
hands of the junior secured creditor. 

 The recent decision of the Supreme Court in  National Crime Agency (formerly 
Serious Organised Crime Agency) v Szepietowski  31  perhaps highlights that a recon-
sideration of marshalling comes at an opportune moment. Although the Supreme 
Court ’ s decision was unanimous in result, the reasoning of the Justices diverged 
and the lack of agreement about the basis of marshalling leads to problems in its 
application. 32  Hare examines the roots of marshalling to illustrate that Equity has 
traditionally taken a broad view of  ‘ unconscionability ’ , and that, in its origins, mar-
shalling could operate against both the senior secured creditor and the debtor. It 
might therefore be viewed as an equitable defence that a junior secured creditor 
could raise directly against the senior secured creditor, in order to restrict the latter ’ s 
enforcement options against assets that the former viewed as collateral, but also as a 
defence raised against the debtor — or more likely the debtor ’ s representatives, espe-
cially where the liquidator or administrator seeks directions from the court as to how 
to distribute the surplus from the sale of an asset by the senior security-holder. 33  It 
would seem that both possibilities can exist in tandem, and that adopting a  ‘ hybrid ’  
approach helps to maintain the doctrine ’ s traditional fl exibility. Greater appreciation 
of the historical origins of marshalling may well help to elucidate the modern law. 

 However, it is to be hoped that the fl exibility sought does not lead marshalling to 
merge with subrogation. Functionally, the two doctrines appear similar: the junior 
creditor may effectively end up standing  pro tanto  in the shoes of the senior creditor 
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in relation to an asset in which the junior creditor did not originally have a security 
interest. But such apparent equivalence should not obscure the different origins and 
purposes of the two doctrines. This seems particularly important given the com-
plications that have recently surrounded subrogation following the decision of the 
Supreme Court in  Menelaou v Bank of Cyprus UK Ltd.  34   

   VII. ILLEGALITY AND UNCLEAN HANDS  

 The volume contains chapters that address the illegality and unclean hands doctrines 
respectively. These rules, in our view, are animated, at least superfi cially, by similar 
concerns, 35  and it is thus somewhat curious that the connection between them is 
not something that has been subjected to sustained critical examination to date. 
They are often treated in separate silos and we hope that presenting the chapters 
side by side in this volume will facilitate understanding regarding the nature of their 
relationship. 

 The illegality doctrine is addressed by Paul Davies (chapter 12). The law of 
 illegality has been the subject of intensive investigation recently 36  and has been con-
sidered repeatedly over the course of the last few years at the ultimate appellate level. 
Matters came to a head when the Supreme Court handed down judgment in  Patel 
v Mirza . 37  In that landmark decision, the Supreme Court opted for a  ‘ range of 
 factors ’  approach to the illegality doctrine in preference of the reliance test, which 
test was embraced by the House of Lords in  Tinsley v Milligan . 38  Although  Patel  is 
a case in the law of unjust enrichment, the explicit rejection by the majority of the 
reasoning in  Tinsley , a case in the law of trusts, leaves little room for any suggestion 
that the  ‘ range of factors ’  analysis does not now govern the illegality doctrine as it 
applies in equity. 39  

 Davies ’ s primary concern in his chapter is to consider the impact of  Patel  in 
the bribery context in light of Lord Toulson ’ s remark that the  ‘ range of  factors ’  
approach to the law of illegality will rarely result in the denial of a claim in 
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unjust enrichment. 40  Davies ’ s thesis is that bribers should generally be unable to 
recover the payments that they made and he casts doubt on the merits of  Patel  to the 
extent that it suggests that the bribes might be more readily recoverable by the payor 
than was previously the case. Davies also contends that  Patel  should neither be con-
strued as obstructing a claim by a benefi ciary to recover a bribe under a constructive 
trust nor as standing in the way of any personal claims that the benefi ciary may have 
against bribers and bribees. 

 One important issue is what (if anything) justifi es the illegality doctrine.  Patel  does 
not endeavour to answer to that question. 41  The Supreme Court ’ s concern was not 
with the justifi ability of the illegality doctrine — it was essentially assumed that the 
doctrine was justifi ed — but with the test that should be applied to determine when 
illegality on the part of the claimant is suffi ciently associated with the claimant ’ s 
cause of action that the claim should fail. The question of what justifi es the doctrine 
is separate from that of pursuant to which test the doctrine (if it is justifi ed) falls to 
be governed. Davies is more concerned in his chapter with the former issue. He sees 
rather more promise than do many other writers in the concept of deterrence as one 
potential rationale (among several), although his remarks are intended to be sugges-
tive rather than a fully-developed argument on this score. 

 Nicholas McBride (chapter 13) asks whether the unclean hands doctrine should 
remain part of the law or whether it should be swallowed up by the defence of 
illegality. McBride thus engages with a familiar but important debate, namely, 
whether it is desirable that an equitable counterpart to a common law defence 
should continue to be recognised. McBride proceeds by organising remedies into 
three groups: (1) remedies to which a claimant is  ‘ entitled ’ , (2) remedies that are 
 ‘ necessary ’  to grant in order to preserve the legitimacy of the legal system, and 
(3)  ‘ supererogatory ’  remedies that are neither remedies to which the claimant is enti-
tled nor remedies that it is necessary to award and which are awarded on the basis 
that granting them does more good than harm. McBride places within category 
(3) specifi c performance, most injunctions and aggravated damages. He seems 
to suggest that it is unclear whether rescission and remedies for unjust enrich-
ment fall within category (2) or category (3). Having put this taxonomy in place, 
McBride argues that it is proper for the law to take into account the uncleanli-
ness of the claimant ’ s hands where the claimant seeks a category (3) remedy. He 
writes:  ‘ in determining whether awarding a [supererogatory remedy] would do 
more harm than good, it would seem irrational not to have regard to the question 
of whether awarding [the claimant] a [supererogatory remedy] would encourage 
people to engage in  undesirable forms of behaviour ’ . 42  Once this is appreciated, 
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McBride says, it becomes clear that room must be preserved for the unclean hands 
doctrine. As he puts it: 43  

  The law on illegality should be seen as being concerned with whether awarding a remedy 
would normally be awarded in order to preserve the legitimacy of the law will in fact do 
more harm than good  to the law ’ s legitimacy . By contrast, the law on clean hands should 
be seen as being concerned with whether awarding a supererogatory remedy will do more 
harm than good  in general , given the way that the person seeking that remedy has behaved 
in the past.  

 It would appear to be necessary to make various changes to both the illegality and 
unclean hands doctrines in order for McBride ’ s analysis to fi t the positive law regard-
ing these rules. It is tolerably clear that the law of illegality, as recast by the Supreme 
Court in  Patel , is sensitive to matters that do not immediately relate to the preserva-
tion of the law ’ s legitimacy. Similarly, it is fairly obvious that the application of the 
unclean hands does not turn on an enquiry as to whether utility would be maximised 
by denying the remedy sought. None of this necessarily impugns McBride ’ s treat-
ment. The point is merely that his argument appears to require that certain changes 
be made to the law.  

   VIII. STATUTE, LIMITATION AND LACHES  

 The burden of Mark Leeming ’ s chapter (chapter 14), is to examine the relationship 
between equity and statutes of limitation. The analysis is motivated mainly by the 
fact that equity sometimes  ‘ follows ’  limitation statutes even where those statutes 
do not apply in terms. Leeming ’ s concerns are several but a key issue for him is the 
circumstances in which equity should deny its assistance in view of a relevant statute 
of limitation even though the statute does not, properly construed, apply directly. 
It may well be that Leeming ’ s analysis will assist in understanding the intersection 
between equity and statutory law more generally, even though limitation statutes 
are his focus. 

 It is important to appreciate that Leeming ’ s chapter is concerned with just one 
facet of what is a much wider problem, namely, the circumstances in which judge-
made law can and should be developed by analogy with statutory law. 44  That prob-
lem is magnifi ed in Australia (as Leeming ’ s chapter amply demonstrates) on account 
of Australia ’ s unique federal arrangements and the major differences in the statu-
tory law that prevail in different states and territories. It is on account of these and 
 certain other considerations that Australian courts, perhaps more so than the courts 
in any other common law country, are required to dedicate signifi cant resources 
to statutory construction and grappling with the interplay between statutory and 
judge-made law. 
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 Leeming ’ s overarching thesis is, ultimately, fairly modest; namely, that everything 
depends upon the precise parameters and objectives of the legislation in issue and 
the particular equitable doctrine that is under consideration. In his words, the  matter 
in the end entails  ‘ a contestable question of judgment, based upon the nature and 
purpose of the statue in question, as well as the similarity or otherwise of the equita-
ble claim to the legal claim which engages the statute ’ . 45  The modesty of this thesis 
does not, of course, diminish the complexity or importance of the tasks that Leeming 
isolates. 

 Complexity in this area of defences is not merely a product of the interaction 
between case law and statute but also a consequence of the multiplicity of defences 
that are closely related to limitation bars. The effl uxion of time seems to form the basis 
of, in addition to limitation bars, several other defences, including laches, estoppel, 
acquiescence and release. These defences, as Lusina Ho demonstrates in her chapter 
(chapter 15), overlap to a considerable extent. For instance, a promise not to sue on 
a past breach might in one particular case be pleaded as a release, acquiescence and 
even laches. This can be a source of confusion. One possible way of reducing the 
complexity of the law in this regard that is alluded to in some cases 46  but rejected 
by Ho is to roll the various defences into a single principle of estoppel. By delaying 
bringing a claim, the argument goes, the claimant represents to the defendant that he 
will not stand upon his rights, and the defendant might then rely upon this represen-
tation to his detriment. This overarching principle of estoppel, based upon a broad 
notion of unconscionability, is dismissed by Ho as being overly simplistic. In her 
chapter, she pulls apart the separate threads underpinning these defences, and shows 
that they each recognise various moral duties. These moral duties, Ho contends, are 
distinct and ought not to be subsumed by a generic  principle of unconscionability. 

 Delay in bringing a claim is not normally a reason, in and of itself, to deny that 
claim. Rather, it is the further facts that tend to follow from delay that do the nor-
mative work in this fi eld. Ho distinguishes between three types of case. First, where 
there has been undue delay it might be the case that the claimant has, expressly or 
impliedly, promised not to sue the defendant for a past breach. The claimant ’ s moral 
duty to do as he promised, and not sue, bars the claim. Second, a delay might be 
evidence that a claimant has represented to the defendant that he does not have a 
cause of action against the defendant. The defendant ’ s detrimental reliance upon this 
representation might furnish him with a good reason to bar the claim. Third, delay 
might, independently of what the claimant has promised or represented, encourage 
the defendant to believe that he is free from liability. Any subsequent claim might 
cause irreversible prejudice to the defendant. These are the normative reasons identi-
fi ed by Ho for denying a claim. 

 Ho ’ s approach avoids the arguably unsatisfactory overlap between the actions 
by linking them to the three principles identifi ed in the chapter. This requires a fair 
amount of re-arranging. Laches, for instance, can be disaggregated into cases where 
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delay amounts to a representation that the claimant holds no rights, and cases where 
there is no representation, but the defendant will suffer irreversible prejudice. Acqui-
escence can similarly be split up between cases where the silence amounts to a prom-
ise not to sue and a representation that the claimant holds no cause of action against 
the defendant. Under Ho ’ s analysis these cases ought to be treated separately. This is 
an ambitious project but Ho makes a compelling case for a more coherent taxonomy 
of defences arising in cases of undue delay.  
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