
 1      I use the term  ‘ citizen ’  as convenient shorthand for all the categories of persons who have dealings 
with public bodies. No nationality limitation is intended.  

 2      See, eg,      M   Adler    (ed),   Administrative Justice in Context   (  Oxford  ,  Hart Publishing ,  2010 )   particu-
larly chapters by M Adler, R Kagan, S Halliday and C Scott, and M Hertogh.  

 3      See, eg, the Final Report of the Administrative Justice Steering Group (AJSG),  Administrative 
Justice in Scotland — The Way Forward  (2009), available at:   www.consumerfocus.org.uk/scotland/
fi les/2010/10/Administrative-Justice-in-Scotland-The-Way-Forward-Full-Report.pdf   and the publica-
tions of the Administrative Justice and Tribunals Council.  
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   Introduction  

 This chapter discusses access to justice in the context of administrative law and 
administrative justice. The focus will be mainly on the United Kingdom and 
 English law dimensions of administrative law and administrative justice, but some 
account will be taken of developments in other parts of the UK. The meanings 
of these two expressions overlap substantially but are not identical. Both expres-
sions are generally considered to include within their scope both the substantive 
principles of administrative law and the different types of remedies — judicial 
and non-judicial — that citizens 1  may use to seek redress of grievances against the 
state, for example, courts, tribunals, inquiries, and complaints procedures includ-
ing ombudsmen. The increasing use of the term  ‘ administrative justice ’  in recent 
years has been associated with a strong emphasis on the importance of studying 
initial decision-making by public authorities, 2  as opposed to administrative law 
scholarship ’ s traditional emphasis on remedies, and an increasing willingness to 
analyse the system of remedies as a whole. 3  The term administrative justice is also 
conventionally regarded as including, not only decisions affecting citizens ’  rights 
and interests, but also other aspects of how citizens are treated by  public  bodies. 
Administrative justice can, therefore, encompass the  ‘ non-decisional ’   failings 
of public bodies such as delay, rudeness and insensitivity in their treatment of 
citizens. 
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 The emphasis of this chapter is mainly on remedies rather than on initial 
 decision-making and also on citizens ’  grievances arising from decisions affecting 
their rights and interests rather than on grievances concerning  ‘ non-decisional ’  
failings. This fi ts better with the themes of this book. However, it is informed by 
the concerns of administrative justice scholarship and the latter term will be used 
because of its wider connotations. The expression  ‘ access to justice ’  can be used to 
mean a variety of things. In this chapter, I assume that the idea access to justice 
concerns the availability of legal remedies to address wrongs. A person has access 
to justice when there are effective remedies available to that person to vindicate his 
or her legal rights and advance his or her legally recognised interests. On a narrow 
conception of access to justice, what matters is that the remedies exist and that the 
person is free as a matter of law to use them. However, a broader conception —
 which I consider is more appropriate — suggests that persons should in practice be 
able to use those remedies without undue diffi culty. This brings in consideration 
of the cost of using remedies and other possible obstacles to using them effectively. 

 In the United Kingdom, the primary focus of discussions of access to justice 
has been on civil litigation between private parties and on the criminal process. 
Administrative law and administrative justice have not until recently fi gured as 
prominently but, given the importance of the rights and interests at stake and the 
large numbers of citizens affected by decisions taken by state bureaucracies, it too 
deserves substantial attention. Administrative justice could be subsumed within 
the other two categories on the assumption that issues of administrative law can be 
classifi ed as either civil or criminal in nature. There are certainly substantial over-
laps between administrative justice on the one hand, and civil and criminal litiga-
tion on the other. Thus, in the fi eld of administrative justice, citizens have legal 
rights against the state and the remedies for failure to respect those rights include 
litigation in the ordinary courts. However, there are two features of administrative 
justice which are different from civil and criminal justice which constitute good 
reasons for treating it as a distinct area of concern for purposes of access to justice 
analysis. First, administrative justice makes use of a wider range of remedies to 
resolve disputes between citizen and state than do civil or  criminal justice in which 
dispute resolution is confi ned mainly to the ordinary courts. These include not 
only tribunals, but also non-judicial remedies such as ombudsmen, complaints 
procedures and various hybrids including public inquiry-based decision-making 
processes. Indeed, the extensive use of non-judicial remedies is largely a reaction 
to perceived weaknesses and limitations of the courts. 

 Second, it has been assumed that lawyers and legal aid are not necessary to do 
justice in those alternative fora and that citizens can use them effectively them-
selves. Whether this is indeed the case has long been controversial. Questions that 
have been raised include whether the unrepresented citizen is at a disadvantage 
in tribunals, whether adequate advice and assistance is in fact available and, if 
so, how it should be funded. However, the assumption has been an important 
infl uence on policy both in relation to legal aid and in the choice of remedies for 
administrative schemes. It is necessary, therefore, to consider the question whether 
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there is access to justice in the fi eld of administrative justice in the light of these 
distinctive features. 

 This chapter addresses the general question of whether there is adequate access 
to justice in the fi eld of administrative justice in the context of the developments 
of the last 15 years, particularly the period since 2010. That general question may 
be broken down into two further questions: 

   1. The extent to which there are actually remedies available to the citizen in the 
sense that there is a right to challenge in an independent forum administrative 
decisions which deny his or her rights or are adverse to his or her interests.  

  2. Whether the remedies that exist are truly accessible in the sense that citizens 
can use those remedies without undue diffi culty.   

 I will consider both in the following pages but, before going further, it is appro-
priate to explain the nature of administrative decisions and the characteristics of 
administrative justice remedies.  

   The Nature of Administrative Decisions and the 
Characteristics of Administrative Justice Remedies  

   The Nature of Administrative Decisions  

 Many areas of public policy require public bodies to make individualised 
 decisions, ie, decisions that affect identifi able individuals. There are two basic rea-
sons why we would want those decisions to be good decisions. First, we want them 
to respect the rights and interests of the individuals affected by those decisions. 
 Second, we want the policies legitimately adopted by elected and accountable 
governments to be properly implemented. In many areas of social policy, poli-
cies cannot be implemented without taking decisions affecting individuals. Most 
individualised administrative decisions are intended to be made according to 
authoritative standards, rather than in any other way, for example, by agreement 
between the decision-maker and the affected citizen or by random allocation. 4  
These standards, therefore, are the criteria by reference to which public bodies 
and their offi cials should take decisions. Those standards for decision are often 
expressed in legislation or case law but also include less formal sources of guidance 
such as policy statements. 

 As the standards are often legal standards, we can invoke the rule of law — which 
requires that decisions made by government authorities affecting  individuals 

 4      See      D   Galligan   ,   Due Process and Fair Procedures:     A Study of Administrative Procedures   (  Oxford  , 
 Clarendon Press ,  1996 )  24 – 31    for an analysis of the different modes of decision-making.  
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should be made in accordance with the relevant laws — as a further reason for 
requiring decision-makers to follow them. The requirement of legality also implies 
that decisions should be correct on the facts as laws are made on the assumption 
that they will be applied to specifi c cases according to the actual factual circum-
stances. The basic requirements for a good administrative decision are, therefore, 
that it is based on a correct understanding of the law, and a correct view of the 
facts. 

 However, there is more to good decision-making in public administration than 
legality. In many contexts, the law gives decision-makers substantial discretion. 
That discretion ought to be exercised as well as it can be. Not only should the 
decision be lawful, it should be the best possible decision in the circumstances. 
By that I mean that the decision should in general advance the purposes of the 
administrative scheme in question, other generic objectives of public policy such 
as economy and effi ciency, and important decision-making values such as consist-
ency, transparency and respect for human rights. The third requirement of a good 
administrative decision is, therefore, that the decision reached is an appropriate 
exercise of any discretion that the decision-maker has. These are essentially sub-
stantive requirements to which we can add a requirement of procedural fairness 
in decision-making.  

   The Nature of Remedies for Bad Administrative Decisions  

 All of this has important implications for citizens ’  remedies, in particular, how 
broad the opportunity for citizens to challenge administrative decisions should 
be. If many administrative decisions have three elements — questions of law, ques-
tions of fact and questions of discretion — it follows that a person aggrieved by a 
 decision may wish to challenge any or all of these elements, ie, to argue that the 
decision is defective because the decision-maker got the law wrong, because she 
or he got the facts wrong or because she or he exercised the discretion inappro-
priately. It seems clear that citizens should be able to challenge decisions based 
on errors of law or errors of fact. It is perhaps less clear that citizens should be 
able to challenge the discretionary element of the decision, what administrative 
lawyers would call the merits of the decision. This is because where the decision-
maker has discretion there is room for disagreement as to what the  ‘ correct ’  deci-
sion is; the appellate or review authority may be no better placed than the initial 
decision-maker to decide whether a decision is a good or bad, whether for reasons 
of  relative competence or legitimacy, or for other reasons. 

 It can certainly be argued that full merits review is inappropriate and that citi-
zens ’  remedies should be limited to challenging errors of law and errors of fact, and 
that they should be able to challenge the exercise of discretion only to the extent 
permitted by the established grounds for judicial review. However, there are strong 
arguments that can support the provision of an appeal or review on the merits 
against administrative decisions. They include that discretionary administrative 
decisions are often very important to the individuals affected (eg, a decision to 
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 5      For a more detailed analysis along these lines, see       T   Mullen   ,  ‘  A Holistic Approach to Administrative 
Justice ?   ’   in     M   Adler    (ed),   Administrative Justice in Context   (  Oxford  ,  Hart Publishing ,  2010 )   .  

 6      For a useful discussion of inquiries, see      C   Harlow    and    R   Rawlings   ,   Law and Administration  ,  3rd 
edn  (  Cambridge  ,  Cambridge University Press ,  2009 )   ch 13.  

deport a person from the UK on the grounds that his removal from the UK is con-
ducive to the public good) and that effective implementation of policies, therefore, 
requires that offi cials make the right choices when exercising discretion. Unfortu-
nately, there is not space to consider the arguments in detail in this chapter, but it 
is worth making the point that appeal or review on the merits is already well estab-
lished in UK public administration. There is a right of appeal on the merits to an 
independent tribunal in many areas of public administration including all of the 
high volume decision-making systems (eg, social security, taxation, and immigra-
tion control). From a theoretical perspective it might seem that appeal or review 
on the merits is the  ‘ gold standard ’  for citizens ’  remedies. The development of 
public policy suggests that it is also the default standard for remedies in UK public 
administration. Given that, I suggest that the onus should be on those who oppose 
allowing citizens to challenge decisions on the merits in any particular administra-
tive context to justify that. In the rest of this chapter, I will, therefore, proceed on 
that assumption that the citizen should have the right to appeal against, or seek 
review of, an adverse decision on the merits.  

   The Characteristics of Administrative Justice Remedies  

 Before explaining the development of administrative remedies in the UK, it is 
helpful to compare the characteristics of the different types of citizens ’  remedy 
that have been used. I suggest that it is useful to consider fi ve key characteris-
tics when comparing remedies. One is, as noted above, the scope for challenging 
administrative decisions (fact, law or merits) which I will call the decision criteria. 
The others are whether the remedy is independent of the administration; whether 
decisions are binding; the methods used; and the degree of formality. The UK has 
developed fi ve main types of remedy for citizens in dispute with public bodies 
each of which has a different mix of the fi ve key characteristics. 5  Those types are: 

 —    Adjudication in the ordinary courts  
 —   Adjudication in tribunals  
 —   public inquiries  
 —   Internal complaints and review processes of public bodies  
 —   Ombudsmen.   

 The development of public inquiry procedures was an important twentieth-
century  experiment in dispute resolution but, because their dispute resolution 
function has been largely confi ned to planning and other contexts affecting land 
use, public inquiries will not be discussed further in this chapter. 6  
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 7      Some ombudsmen are also empowered to examine  ‘ service failure ’ . See, eg,    Scottish Public Services 
Ombudsman Act 2002 ,  s 5   .  

 8      For discussion of the meaning of  ‘ maladministration ’ , see      M   Seneviratne,      Ombudsmen:     Public Ser-
vices and Administrative Justice  ,  2nd edn  (  London  ,  Butterworths ,  2002 )  115 – 18    and Parliamentary and 

 The characteristics of the other four remedies are summarised in  Table 1  below. 

   Table 1: Key characteristics of redress mechanisms  

    Independent    Decisions 
binding  

  Decision criteria    Method/
procedure  

  Formality  

 Courts  Yes  Yes  Legality  Adversarial 
 Written and 
 oral 

 High 

 Tribunals  Yes  Yes  Legality and 
merits 

 Adversarial/
inquisitorial 
 Mainly oral 

 Variable, 
but tends 
to be low 
compared 
with courts 

 Internal 
 complaints/ 
 review 

 No  Yes  Legality, 
merits and 
maladministration 

 Inquisitorial 
 Usually 
written 

 Low 

 Ombudsmen  Yes  No  Maladministration 
and injustice 7  

 Inquisitorial 
 Written 

 Low 

 To expand on the table, the ordinary courts have a high degree of independence 
from the administration, their decisions are binding, they make decisions accord-
ing to the relevant law and the facts of the case, their methods are adversarial and 
their proceedings have traditionally exhibited a high degree of formality both in 
the sense that there are complex procedures to follow and in the sense that the tone 
of any hearings is formal (wigs, gowns, the style of courtrooms, legal language etc). 
Most tribunals share the fi rst three characteristics with the difference that they 
frequently consider the merits of cases as well as questions of fact and law. Where 
they have tended to differ from the ordinary courts (there are signifi cant excep-
tions) is in adopting a more inquisitorial approach and their proceedings have 
been less formal both in the sense that procedures are less complex than in the 
ordinary courts, and in the sense that the tone of hearings is less formal. 

 Ombudsmen share only one of the above characteristics with courts and 
 tribunals, namely their independence from the administration. Their decisions 
are not binding, being merely recommendations to the body complained about. 
Their decision criteria are different from those used by courts and tribunals. The 
public sector ombudsmen may uphold a complaint where the complainant has 
sustained injustice in consequence of  ‘ maladministration ’ . This formula does 
not permit a full-scale inquiry into the merits of decisions, 8  but provided both 
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Health Services Ombudsman,  Principles of Good Administration  (2009), available at:   www. ombudsman.
org.uk/__data/assets/pdf_fi le/0013/1039/0188-Principles-of-Good-Administration-bookletweb.pdf  .  

 9      The discretionary Social Fund was abolished with effect from April 2013.  
 10      The supervisory jurisdiction was exercised by the Court of Session in Scotland and in Northern 

Ireland by its High Court.  
 11      For a brief overview of the development of remedies in general, see  Administrative Justice in 

Scotland  (n 3) paras 3.1 – 3.21 and      P   Craig   ,   Administrative Law  ,  7th edn  (  London  ,  Sweet  &  Maxwell , 
 2012 )  . On the development of tribunals, see      R   Wraith    and    P   Hutchesson   ,   Administrative Tribunals   

 maladministration and injustice can be established, an ombudsman may uphold 
a complaint even though there has been no specifi c error of fact or law. Moreover, 
their remit goes beyond challenging decisions (which is all that courts and tribu-
nals can do) and extends into to non-decisional failings in public administration 
such as rudeness, insensitivity and undue delay. Their methods are thoroughly 
inquisitorial and are backed by statutory power to compel witnesses and disclo-
sure of documents. They may also be regarded as relatively informal both in the 
sense that procedures are not complex and that, as there are typically no hear-
ings, information is gathered from complainants and witnesses by interview and 
correspondence. 

 Internal review and complaints procedures operated by public bodies are, by 
defi nition, not independent. Given that, it makes little sense to ask whether the 
decisions made are binding; suffi ce to say that public bodies are generally free to 
change decisions adverse to the citizens affected provided they do not act unlaw-
fully in so doing. Methods are generally inquisitorial and procedures informal. 
Most are non-statutory but some are statutory. 

 In addition to the four main types of citizen ’ s remedy, there are various hybrids 
(such as the former Independent Review Service for the Social Fund) 9  and other 
hard to classify arrangements. However, space does not permit discussion of these. 
Having explained the nature of citizens ’  remedies against the administration, in 
the next section I explain how this pattern of remedies developed.   

   The Development of Citizens ’  Remedies  

   Historical Development of Remedies  

 If we go back to the mid-nineteenth century, we fi nd that there were two  principal 
avenues for pursuing grievances against administrative bodies: the courts and 
elected representatives. Claims might be made in the courts for breach of private 
law rights or by way of judicial review although that remedy was in England and 
Wales limited to the High Court. 10  Individuals might also ask their MP to pursue 
a grievance against a government department. Since then, a variety of alterna-
tives has developed. 11  The fi rst to emerge was the public inquiry which grew out 
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(  London  ,  Allen  &  Unwin/Royal Institute of Public Administration ,  1973 )  . On public inquiries, see 
     R   Wraith    and    P   Lamb   ,   Public Inquiries as an Instrument of Government   (  London  ,  Allen  &  Unwin ,  1971 )  . 
On  ombudsmen, see Seneviratne (n 8) 40 – 44.  

 12           C   Stebbings   ,   Legal Foundations of Tribunals in Nineteenth Century England   (  Cambridge  , 
  Cambridge University Press ,  2006 )  .  

 13      See, eg,    s 202  of the  Housing Act 1996    which gives an applicant for assistance under the home-
lessness legislation the right to request a review of any adverse decision by the relevant local authority.  

 14      See, eg,  Administrative Justice in Scotland  (n 3) para 3.5;      HW   Arthur   ,    ‘ Without the Law ’ :     Admin-
istrative Justice and Legal Pluralism in Nineteenth-Century England   (  Toronto  ,  University of Toronto 
Press ,  1985 )  144 – 46   ; Wraith and Hutchesson (n 11) 33.  

 15           C   Harlow    and    R   Rawlings   ,   Law and Administration  ,  1st edn  (  London  ,  Weidenfeld  &  Nicolson , 
 1984 )  71 – 72   .  

 16       Report of the Committee on Administrative Tribunals and Enquiries  (Cmnd 218, 1957).  
 17      See, eg,      C   Harlow    and    R   Rawlings   ,   Law and Administration  ,  2nd edn  (  London  ,  Butterworths , 

 1997 )  ; Department for Constitutional Affairs,  Transforming Public Services: Complaints Redress and 
Tribunals  (Cm 6243, 2004). On tribunals specifi cally, see the Leggatt Report,  Tribunals for Users  (2001), 
available at: webarchive.nationalarchives.gov.uk/ + /;   www.tribunals-review.org.uk/leggatthtm/leg-ov.
htm   .   

of private Bill procedure in Parliament. Also, in the nineteenth century, the pre-
cursors of tribunals emerged. 12  The modern type of tribunal began to emerge 
before the First World War and proliferated throughout the twentieth century. 
From the 1960s onwards, a series of ombudsmen was created to deal with com-
plaints against public bodies. More recently still, public bodies in general have 
been strongly encouraged to have in-house complaints procedures covering all 
their functions and in some cases there is a statutory requirement to operate com-
plaints procedures. Also, in a number of contexts, public authorities were given a 
statutory obligation to review their own decisions. 13  

 One of the key drivers of the development of citizens ’  remedies since the 
late nineteenth century has been a perception held by government policymak-
ers that courts were not suitable for resolving the disputes that arose from mod-
ern schemes of public administration. They were thought to be slow, excessively 
 formal, disproportionately costly, and the judges lacking in relevant expertise and 
unsympathetic to much regulatory and social welfare legislation and so likely 
to interpret it contrary to its intent. 14  These concerns were echoed by the trade 
unions when they were infl uential in the policy process and by the Labour Party. 15  
However, although the desire to bypass the courts was common to many policy 
areas, the actual development of citizens ’  remedies was ad hoc and remedies were 
created in piecemeal fashion. Thus, separate tribunals were created for each area 
of public administration where an alternative to the courts was desired by policy-
makers. The main reason for this was that responsibility for tribunals rested with 
the departments responsible for the relevant area of policy. There was no central 
point within government for considering policy on tribunals generally, far less 
administrative justice as a whole. Even after the Franks Committee laid down gen-
eral principles, 16  tribunals continued to differ from one another in many respects. 

 This led to the criticism that what had developed was a complex and disorderly 
landscape of administrative justice with several defects. 17  One was that different 
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 18       Transforming Public Services: Complaints Redress and Tribunals  (Cm 6243, 2004).  
 19      ibid, para 4.21.  
 20      See Tribunals (Scotland) Act 2014.  
 21      Department of Justice NI,  Future Administration and Structure of Tribunals in Northern 

 Ireland — Consultative Document  (2013), available at:   www.dojni.gov.uk/index/public-consultations/
archive-consultations/tribunal-reform-in-northern-ireland-consultation.pdf  .  

 22      See the    Scottish Public Services Ombudsman Act   2002   .  
 23      See the    Public Services Ombudsman (Wales) Act   2005   .  
 24      The offi ces of the Northern Ireland Commissioner for Complaints and the Assembly Ombuds-

man for Northern Ireland operate as a single complaints service under this title.  

decisions were subject to different types of remedy, for example, some decisions 
were subject to appeals on the merits to a tribunal. Other decisions were only 
subject to judicial review. For some grievances, no judicial remedy was available 
but there was a right to complain to an ombudsman. There seemed to be no clear 
or good rationale for the choice of remedies in different areas. Another criticism 
was that even where analogous decisions were subject to remedies of the same 
general type, there were differences in important details of those remedies. Thus, 
there was no uniform model for tribunals; they differed in their composition, time 
limits for appealing and procedures. The 2004 White Paper,  Transforming Public 
Services: Complaints Redress and Tribunals  (2004) 18  summed up the development 
of citizens ’  remedies by saying that,  ‘ Administrative justice can be described as a 
system but it was not created as a system and no coherent design or design prin-
ciple has ever been applied systematically to it. It is a patchwork ’ . 19  In fact, a trend 
towards rationalisation of administrative justice remedies had already begun with 
the Leggatt inquiry. The recommendations of the Leggatt inquiry in its report, 
 Tribunals for Users  (2001) which sought to make the tribunal  ‘ system ’  more coher-
ent and user-friendly, were largely accepted by the Government and enacted by 
the Tribunals, Courts and Enforcement Act 2007 (TCEA). TCEA replaced many 
existing specialist tribunals with a unifi ed tribunal structure comprised of a new 
First-tier Tribunal and a new (mainly appellate) Upper Tribunal. The restructur-
ing affected predominantly tribunals whose jurisdiction covered the whole of the 
UK or Great Britain or England and Wales. It did not apply to devolved tribunals. 
However, the Scottish Government is implementing a similar reform with regard 
to devolved tribunals in Scotland, 20  and rationalisation of devolved tribunals in 
Northern Ireland is also proposed. 21  

 Ombudsmen have also been rationalised. Devolution of government to 
 Scotland, Wales and Northern Ireland provided an opportunity to rethink the 
existing structure. The Scottish Public Services Ombudsman (SPSO) was created 
in 2002 as a  ‘ one-stop-shop ’  for complaints of maladministration in all devolved 
public services. 22  A similar approach was taken in Wales with the establishment 
of the Public Services Ombudsman for Wales in 2006 23  and in Northern Ireland 
with the Northern Ireland Ombudsman. 24  Those reforms left England as the 
only  ‘ nation ’  in the UK without a rationalised ombudsman service. However, the 
 Cabinet Offi ce has recently published a consultation proposing a new single  Public 
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 25      Formally known as the Parliamentary Commissioner for Administration.  
 26      Formally known as the Commission for Local Administration in England.  
 27      Cm 6243, para 2.2. For discussion, See       M   Adler   ,  ‘  Tribunal Reform :  Proportionate Dispute Resolu-

tion and the Pursuit of Administrative Justice  ’  ( 2006 )  69      Modern Law Review    958    .  
 28      The  ‘ department ’  referred to was the Department of Constitutional Affairs, previously the Lord 

Chancellor ’ s Department and now the Ministry of Justice.  
 29      Lord Chancellor ’ s Department,  Review of the Crown Offi ce List  (2000).  

Service Ombudsman to replace the Parliamentary Ombudsman, 25  the Health 
 Service Commissioner, and the Local Government Ombudsman. 26  

 The 2004 White Paper, mentioned above was infused with the rationalising 
spirit. It was the fi rst government document to analyse the fi eld of administra-
tive justice as a whole, and envisaged a broad rethinking of administrative  justice 
encompassing initial decision-making as well as appeals and complaints. The 
White Paper suggested that the Government wanted to develop a new approach 
labelled  ‘ proportionate dispute resolution ’ . This meant adopting a strategy which, 27  

  turns on its head the Department ’ s traditional emphasis fi rst on courts, judges and court 
procedure, and second on legal aid to pay mainly for litigation lawyers. It starts instead 
with the real world problems people face. The aim is to develop a range of policies and 
services that, so far as possible, will help people to avoid problems and legal disputes in 
the fi rst place; and where they cannot, provides tailored solutions to resolve the  dispute 
as quickly and cost-effectively as possible. It can be summed up as  ‘ Proportionate  Dispute 
Resolution ’ . 28   

 The menu of possible options for dispute resolution included adjudication, 
arbitration, conciliation, early neutral evaluation, mediation, negotiation and 
ombudsmen. Adjudication and ombudsmen were long-established processes for 
dispute resolution in the fi eld of administrative justice, but the others were not. 
The broader vision is discussed further below. 

 Despite the growth of these alternatives, the courts remain signifi cant adminis-
trative justice institutions because of the availability of judicial review and statutory 
rights of appeal. The courts in England and Wales had already had a major over-
view following the Woolf report in the 1990s, although judicial review reform was 
not a major issue in that review. However, procedures for judicial review in England 
and Wales were reformed in 2000 following the Bowman report. 29  More recently, 
Lord Gill led a review of the civil courts in Scotland, which included recommenda-
tions on judicial review, and many of its recommendations (including on judicial 
review) are being implemented by the Courts and Tribunals (Scotland) Act 2014.   

   Advice, Assistance and Representation  

 As noted above, much of the development in remedies that took place in the twen-
tieth century was predicated on the assumption that disputes between  citizen and 
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 30      Using powers conferred by the    County Courts Act 1959 ,  s 59   . Analogous procedures were created 
in the sheriff court in Scotland and the county court in Northern Ireland.  

state were better dealt with by bodies other than the ordinary courts. The  second 
important assumption affecting administrative justice remedies was that citi-
zens who were in dispute with the state could reasonably be expected to use such 
 ‘ alternative ’  remedies themselves rather than rely on lawyers or others to present 
their cases on their behalf. Alternative remedies were in general thought to pro-
vide do-it-yourself justice; lawyers were only needed in the courts. In the case of 
tribunals it was claimed that a combination of informality, freedom from techni-
cality and the ability of the tribunal to take an inquisitorial approach meant that 
the unrepresented appellant should not be disadvantaged. That explained the fact 
that, although there were a few exceptions, legal aid was not available for repre-
sentation at most tribunal hearings and, more generally, the absence of any coor-
dinated programme of public funding for advice and representation for those in 
dispute with the state. The perception that it was possible to design user-friendly 
processes which citizens could use to present cases themselves was later applied 
to the courts as well when the small claims procedure was created for the county 
court in 1973. 30  

 However giving advice, assistance and representation in many areas of admin-
istrative law was never a monopoly of lawyers. Trade unions played a signifi cant 
role in providing representation at industrial tribunals and in tribunals dealing 
with certain social security benefi ts. Citizens Advice Bureaux have long been an 
important source of advice on social security benefi ts and in other areas. Local 
authorities developed advice services and in the 1980s local authority welfare 
rights services became a major source of advice and representation in social secu-
rity appeal tribunals. A wide variety of third-sector organisations, often concen-
trating on specifi c client groups such as the homeless or disabled persons has over 
time provided advice, guidance and support and sometime also representation. 

 Having said that much legal advice and much representation is provided by 
non-lawyers, it is important to note that lawyers have been a substantial source 
of advice and representation in certain areas, for example, immigration control 
in which legal representation at tribunals has long been common. There has been 
signifi cant public funding specifi cally for advice from lawyers on administrative 
law matters since legal advice and assistance was added to the legal aid scheme. 
Thereafter, the key distinction was that between legal advice and general legal help 
on the one hand, and on the other representation at oral hearings. Representation 
at hearings was typically funded in the ordinary courts but not in most tribu-
nals. Although there were exceptions and the extent of these varied over time, it 
remained true that legal aid was widely available for representation at hearings in 
courts but not in tribunals, and this could be traced back to the assumption that 
citizens did not in general need representation at tribunals. 
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 31      Leggatt Report (n 17) para 4.21;  Transforming Public Services  (n 17) ch 10. Representation has 
been less of an issue in relation to ombudsmen.  
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 The Leggatt review of tribunals provided an opportunity to reconsider this 
assumption but Leggatt reaffi rmed the established view as did the 2004 White 
Paper which underpinned the TCEA tribunal reforms. So, into the twenty-fi rst 
century, the governing assumption has remained that citizens are in general able 
to represent themselves in tribunals and in small claims in the county court and in 
various other non-court fora. 31   

   The State of Administrative Justice 
Before the 2010 – 15 Coalition  

 The 2010 General Election represented a signifi cant watershed for administrative 
justice. Since 2010 the Government ’ s attitude to administrative justice appears 
to have changed, and the majority of policy developments in administrative jus-
tice have decreased rather than improved access to justice. It is, therefore, worth 
summarising the position that had been arrived at immediately before the 2010 
 General Election, as regards the availability and use of citizens ’  remedies. 32  

 A right of appeal to a court or to an independent tribunal on the merits was 
available in many areas of public administration including most of the high 
 volume decision-making functions (eg, immigration control, social security). 
In some other cases, there was a right of appeal to a court or tribunal restricted to 
points of law. However, there remained a number of decision-making functions in 
respect of which there was no right of appeal to a court or tribunal, leaving judicial 
review as the only judicial remedy. 

 The great majority of functions could also be made the subject of a complaint 
to the body which made the decision. Complaints procedures generally allowed 
citizens to complain about non-decisional matters such as delay, rudeness, and 
insensitivity, but might also give the opportunity to question the correctness of a 
decision. Some complaints procedures routed complaints to an independent body 
or incorporated an independent element; most did not. Many complaints could 
also be addressed to an ombudsman, but the statutory ombudsmen generally 
required that lower-level complaints procedures be exhausted fi rst. 

 The gaps in this system were that some decisions on important matters were 
not subject to an appeal on the merits to an independent judicial body, for 
example, community care decisions. 33  In other areas of public administration in 
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which there was an independent tribunal to hear appeals, certain decisions were 
not appealable (eg, immigration control). Similarly, some rights of appeal were 
restricted to a point of law (homelessness) whereas others extended to the merits 
(most tribunals). 

 Neither the possibility of judicial review nor of complaining to an ombudsman 
could be considered a satisfactory substitute for appeal or review on the merits. 
On an application for judicial review, the court can review only the legality of the 
decision and not its merits. Not only is the court excluded from considering the 
substantive merits, but also the scope for review of the facts is very limited. 34  
These limitations are particularly important as the evidence from tribunal adju-
dication suggests that many successful appeals result from the introduction of 
new evidence, the tribunal taking a different view of the facts or the substantive 
merits from the original decision-maker rather than from identifying errors of 
law. 35  Moreover, judicial review, being confi ned to the High Court, is an expensive 
procedure and this would exclude many people who were neither poor enough 
to qualify for legal aid nor rich enough to contemplate fi nancing a High Court 
action. 

Complaint to an ombudsman is not equivalent to appeal or review on the 
merits for two reasons. The fi rst is that ombudsmen ’ s decisions are not  binding. 
The second is that the scope for challenging decisions (ie, the need to prove 
 maladministration causing injustice) is not entirely clear. The term  ‘ maladminis-
tration ’  has never been precisely defi ned, 36  but it is clear that in practice ombuds-
men  exercise more restraint in second guessing initial decisions than do tribunals.
There may have been good reasons for some of the remaining gaps in the system 
of remedies, and for the differences between different administrative programmes, 
but UK governments had never clearly articulated principles for the choice or 
design of grievance redress institutions. 37  Policy development had certainly 
become less ad hoc in the fi rst decade of the twenty-fi rst century, but  ‘ ad-hocery ’  
had not been banished. More fundamentally, successive governments had not fully 
pursued the logic of any model of administrative justice. In the twentieth  century, 
the dominant aim was that of providing informal justice through a series of alter-
natives to the courts. This was meant to be do-it-yourself justice but we never 
reached the point where citizens could use remedies effectively themselves across 
the full spectrum of administrative law. The alternatives were certainly less formal 
and in some cases less expensive than the courts but they were not user-friendly 
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enough for citizens to do without advisers and advocates. Either the remedies had 
to be made even more user-friendly or there had to be a more systematic approach 
to advice and representation. Neither was forthcoming.  

   Administrative Justice: Coalition Policies 
and the Effect of Austerity  

 We can now consider the approach taken to administrative justice by the  Coalition 
Government of 2010 – 15 including the effect of austerity policies. This section of 
the chapter identifi es a number of areas in which access to justice has, or may 
have been, weakened since 2010. The main developments were: (1) the failure to 
pursue the holistic approach to administrative justice, including failure to attach 
any attention priority to  ‘ right fi rst time ’ ; (2) the attempt to weaken judicial 
review; (3) important rights of appeal have been removed (in immigration cases); 
(4) a failure to address those areas in which there were not adequate remedies; 
(5) in areas where there had been satisfactory remedies, new obstacles to their use 
have been created (in particular mandatory reconsideration in social security); 
and (6) cuts in legal aid and a decline in the availability of advice, assistance and 
representation to citizens in dispute with the state. Whilst it is relatively straight-
forward to identify the adverse effects on access to justice of the changes to citi-
zens ’  remedies, it is less easy in some cases to establish that those changes are the 
product of austerity, as opposed to changes the incoming government might have 
introduced even if economic circumstances had been more favourable. 

   The Holistic Vision of Administrative Justice  

 As described above, the 2004 White Paper promised a new approach to adminis-
trative justice. The only major reform delivered by the time of the change of gov-
ernment in 2010 was the restructuring of tribunals. Little progress was made on 
the rest of the agenda — experimenting with remedies, improving initial decision-
making etc. The only other specifi c change was the creation of the Administrative 
Justice and Tribunals Council (AJTC) which replaced the Council on Tribunals. 
This meant that for the fi rst time there was a body with responsibility for over-
sight of administrative justice as a whole. The Council did some good work but its 
infl uence on government was limited and it was abolished like many other public 
bodies by the Coalition Government under the Public Bodies Act 2011. 38  More 
generally, the Coalition Government between 2010 and 2015 showed little interest 
in the broader agenda of administrative justice reform set out in the 2004 White 
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Paper. The Ministry of Justice did publish a strategy document in December 2012, 
but this has not had substantial consequences. 39  

 The abolition of the AJTC, strongly criticised by the Public Administration 
Committee, 40  was a backward step, not only because it removed the only point 
in the system of government that considered administrative justice as a whole, 
but also because it removed an important source of independent scrutiny of 
administrative justice policy, confi rming its status as the  ‘ Cinderella ’  of the justice 
 system. 41  It can be regarded as a consequence of austerity politics as, although the 
 Government stated that its principal objective in cutting the number of quan-
gos was to improve democratic accountability, it also emphasised the benefi ts of 
reducing public expenditure 42  and conceded that the decision to abolish the AJTC 
did not refl ect adversely on the work that it had done.  

   Undermining Judicial Review  

 Judicial review is clearly not the most important citizens ’  remedy in terms of 
quantity; the number of judicial reviews in any year is dwarfed by the number of 
appeals taken to tribunals. Moreover, immigration control is the only area of  public 
administration that generates a large number of judicial reviews every year. Nor is 
it clear how far it exercises a more diffuse positive effect on public administration 
by articulating standards of good administration and infl uencing  decision-makers 
to adopt them. Much of the literature on the impact of judicial review is sceptical 
of the suggestion that it has much impact on routine decision-making in public 
administration. 43  However, it is an important part of the administrative justice 
system because, as an inherent jurisdiction of the court, it can provide a remedy 
where no other remedy is available, even if that remedy is limited to  questions of 
legality. 

 Moreover, we must consider the quality as well as the quantity of judicial reviews. 
Most judicial reviews have no legal implications for anyone other than the parties. 
However, a signifi cant minority are in effect challenges to policy. Judicial review 



84 Tom Mullen

 44          Regina (Corner House Research) v Director of the Serious Fraud Offi ce   [ 2008 ]  UKHL 60, [2009] 
1 AC 756   . The application for judicial review succeeded in the High Court but failed in the House of 
Lords.  

 45          R (Reilly) v Secretary of State for Work and Pensions   [ 2013 ]  UKSC 68, [2014] AC 453   .  
 46          R (Alvi) v Secretary of State for the Home Department   [ 2012 ]  UKSC 33, [2012] 1 WLR 2208   .  
 47      See, eg, decisions challenging aspects of the Housing Benefi t Regulations abolishing the spare 

room subsidy (popularly known as the  ‘ bedroom tax ’ ):     R. (Cotton) v Secretary of State for Work and 
Pensions   [ 2014 ]  EWHC 3437 (Admin)   ;     R (A) v Secretary of State for Work and Pensions   [ 2015 ]  EWHC 
159 (Admin)   ;     R (Hardy) v Sandwell MBC   [ 2015 ]  EWHC 890 (Admin)   .  

 48      R Thomas,  ‘ Immigration and Access to Justice: A Critical Analysis of Recent Restrictions, 
  chapter 6  in this volume .   

has increasingly become a vehicle for challenging policy developments whose 
legality is unclear. Some of these cases are challenges to one-off policy decisions 
with no immediate implications for other decisions, for example, the attempt to 
review the decision by the Director of the Serious Fraud Offi ce not to continue an 
investigation into corruption in arms sales to Saudi Arabia. 44  Such cases can be 
regarded as reinforcing the rule of law in the sense of ensuring that the executive 
governs lawfully. However, other cases have involved policies which govern large 
numbers of decisions and, therefore, had the potential to affect large numbers of 
people who were adversely affected by a policy which has been struck down. One 
recent example is provided by  R (Reilly) v Secretary of State for Work and Pensions  45  
in which applicants for Jobseeker ’ s Allowance successfully challenged the exist-
ing approach to compulsory employment training for claimants which required 
them to undertake an unpaid work experience placement. Another is provided 
by  R (Alvi) v Secretary of State for the Home Department  46  in which the Supreme 
Court effectively invalidated a policy of refusing entry clearances to enter the UK 
for employment unless the job the applicant was coming to appeared on the list 
of skilled occupations used by the Home Offi ce on the basis that the list did not 
appear in the Immigration Rules presented to Parliament. Many others could have 
been cited. 47  It is important to note that, whereas some of these cases were test 
cases brought in the name of individuals with a direct interest (although often 
supported by interest groups), others were brought by public interest advocates 
with no personal stake in the outcome, an increasingly common phenomenon. 

 The extent to which the affected section of the public ultimately benefi ts will, of 
course, vary. Sometimes, there is no long-term gain, for example, where the execu-
tive reconsiders the matter following judicial review but is able to reinstate the 
original policy. However, this is clearly, in principle, a constitutionally important 
function for judicial review. We must, therefore be concerned if judicial review 
becomes less available to citizens both because individuals directly affected by 
decisions may not have access to a remedy and because challenges to unlawful 
policies which govern many decisions may become less likely or be delayed. 

 Judicial review came under sustained attack during the 2010 – 05 Coalition 
 Government. This was not the fi rst time government ministers had attempted 
to constrain judicial review. As Thomas reminds us in his chapter, 48  in 2003 – 04 
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David Blunkett, the Home Secretary reacted angrily to judicial reviews overturning 
Home Offi ce decisions in asylum cases. This led the Government to try to insulate 
Home Offi ce decision-making from review with an extraordinarily drafted ouster 
clause in the Asylum and Immigration (Treatment of Claimants, etc) Bill. How-
ever, the clause excited widespread opposition and was eventually withdrawn. 49  
The key differences between the Coalition ’ s attack on judicial review and earlier 
examples are that it was conducted across a much wider front and that it has led to 
signifi cant changes in the judicial review process. 

 The Coalition Government ’ s concerns were set out in two consultation papers, 
 Judicial Review: proposals for reform  50  and  Judicial Review: proposals for further 
reform  51  and in the Government ’ s responses to the consultations. 52  The case for 
reform set out in these documents was that judicial review was being abused in 
some cases. There were too many weak cases lacking legal merit, and judicial 
review was being used as a delaying tactic in cases with no reasonable prospect of 
success. In some cases it was stifl ing innovation and frustrating reforms, including 
reforms aimed at stimulating growth and promoting economic recovery. Judicial 
review was being used inappropriately as a campaign tactic, ie, used merely to 
generate publicity or express opposition to the policies of the elected government. 
The Government also emphasised that some weak applications were funded by 
the taxpayer through the expense incurred by the defendant public authority, the 
cost of court resources and in some cases legal aid costs. These abuses of judicial 
review were causing congestion and delay in the courts, adding to the costs of 
public services and having an adverse impact on economic recovery and growth 
(ie, when delaying infrastructure proposals). 53  Despite an overwhelmingly nega-
tive response from consultees the Government pressed ahead with a number of 
reforms, some being achieved by secondary legislation and others by provisions of 
the Criminal Justice and Courts Act 2015 (the 2015 Act). 

 The reforms consulted on were: 

 —    Reducing the time limits for bringing a judicial review in planning and 
 procurement cases and streamlining the process for handling challenges to 
planning decisions.  
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 —   Limiting the right of local authorities to challenge decisions on nationally 
signifi cant infrastructure projects.  

 —   Removing the right to an oral reconsideration of a refusal of permission 
where the case is assessed by a judge as totally without merit.  

 —   Refusing a remedy where a successful judicial review would be highly likely 
not to bring any substantive benefi t to the claimant (the  ‘ no difference argu-
ment ’ ) and possibly refusing permission to seek judicial review on that basis.  

 —   Revising the rules of standing in public interest cases.  
 —   Considering alternatives to judicial review to enforce the Public Sector 

 Equality Duty (PSED).  
 —   Restricting legal aid payments to cases in which permission is granted and 

restricting legal aid for planning challenges.  
 —   Changes to the costs rules (relating to wasted costs orders; protective costs 

orders; awarding costs against third-party interveners and non-parties; costs 
of oral permission hearings).  

 —   Changing the rules for leapfrog appeals.  
 —   Increasing fees. 54    

 In the event the Government decided not to proceed with several of the propos-
als, including the proposals for a stricter test for standing and limiting the right 
of local authorities to challenge decisions on national infrastructure projects. 
It deferred the question of alternative remedies for enforcing the PSED for consid-
eration, along with other issues relating to the PSED, by the Government Equali-
ties Offi ce. 55  However, it did implement most of the other recommendations and 
I will briefl y review a selection of these.  

   Planning Cases Etc  

 The time limits for bringing a judicial review in planning and procurement cases 
were reduced from three months to six weeks and 30 days respectively. 56  A  planning 
fast track using specialist planning judges was introduced in the Administrative 
Court on 1 July 2013 designed to identify planning cases as early as possible, to 
give them priority and ensure they progress swiftly through the system. A per-
mission fi lter for challenges under the statutory review provisions analogous to 
that for judicial review was introduced. 57  These changes were designed to address 
the Government ’ s concerns about adverse impact of judicial review on economic 
recovery and growth.  
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   Weak Cases  

 Where a judge assesses a claim as totally without merit, the claimant no longer has 
the right to oral renewal of the application. 58   

   Minor Procedural Defects  

 Two reforms were made to the process of judicial review to address this concern. 59  
First, the court must refuse to grant relief on an application for judicial review 
if it appears to the court to be highly likely that the outcome for the applicant 
would not have been substantially different if the conduct complained of had not 
occurred. Second, the High Court must refuse to grant leave for judicial review if it 
appears highly likely that the outcome for the applicant would not have been sub-
stantially different if the conduct complained of had not occurred. It may consider 
this question of its own motion and must do so if the defendant asks it. However, 
in either case that requirement may be disregarded for reasons of exceptional pub-
lic interest, but the court must so certify if it invokes the public interest exception.  

   Costs  

 There have been several changes to the costs regime in judicial review deal-
ing. There are new requirements relating to disclosure of fi nancial resources by 
 applicants 60  and the court may award costs against persons who are not parties to 
proceedings on the basis that they are providing fi nancial support for the purposes 
of the proceedings or are likely or able to do so. 61  

 There are new restrictions on cost capping. 62  A costs capping order may be made 
only if leave to apply for judicial review has been granted, and the court may make 
a costs capping order only if satisfi ed that: (i) the proceedings are public inter-
est proceedings; (ii) in the absence of the order, the applicant for judicial review 
would withdraw the application for judicial review or cease to participate in the 
proceedings; and (iii) it would be reasonable for the applicant for judicial review 
to do so. The section goes on to defi ne  ‘ public interest proceedings ’  and to state 
matters to which the court must have regard when deciding whether proceedings 
are public interest proceedings. These provisions are largely a restatement of the 
existing position but, worryingly, the Lord Chancellor may by regulations amend 
this section by adding, omitting or amending matters to which the court must 
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have regard when determining whether proceedings are public interest proceed-
ings. The Lord Chancellor may also make regulations excluding from this regime 
environmental cases which are covered by the Aarhus Convention and the EU 
Public Participation Directive. 

 The court may not order a party to pay the intervener ’ s costs save in exceptional 
circumstances which are to be specifi ed by rules of court. However, the court 
 must  order an intervener to pay a party ’ s costs that the court considers have been 
incurred by the relevant party as a result of the intervener ’ s involvement in that 
stage of the proceedings if any one of four conditions is met. These include that 
the intervener ’ s evidence and representations, taken as a whole, have not been of 
signifi cant assistance to the court, and that a signifi cant part of the intervener ’ s 
evidence and representations relates to matters that it is not necessary for the court 
to consider in order to resolve the issues that are the subject of that stage in the 
proceedings. The court does not have to make an order if there are exceptional 
circumstances. Again, the criteria will be specifi ed by rules of court. 

 The Government has also implemented the proposal to introduce a principle 
that the costs of an oral permission hearing should usually be recoverable from an 
unsuccessful claimant.  

   Legal Aid  

 The Government decided to implement the proposal that providers should be 
paid for work done in relation to an application for permission to seek judicial 
review only if permission is actually granted by the court. However, the Legal Aid 
Agency was given discretion to pay providers in some cases concluded prior to a 
permission decision. This could be done where it considered it is reasonable to do 
so in the circumstances of the case, taking into account in particular: (i) the reason 
why the provider did not obtain a costs order or costs agreement in favour of the 
legally aided person; (ii) the extent to which, and the reason why, the legally aided 
person obtained the outcome sought in the proceedings; and (iii) the strength of 
the application for permission at the time it was fi led, based on the law and on the 
facts which the provider knew or ought to have known at that time. 63   

   Fees  

 The Government proposed various fee increases on the basis that the existing fees 
did not refl ect the costs incurred in proceedings. 64  The various fee proposals are 
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being considered as part of the wider review of civil court fees that the Govern-
ment has been undertaking.  

   Evaluation of Judicial Review Changes  

 The Government ’ s attempts to reform the judicial review process have been highly 
controversial. 65  The fi rst criticism is that the evidence base for its claim that abuse 
of judicial review is a substantial problem is slight. Neither the fi rst nor the second 
consultation contained a serious analysis of the supposed problems, far less a con-
vincing case that they were substantial enough to require reform of the process. 
The second consultation presented two case studies of unsuccessful applications 
for judicial review chosen to illustrate the adverse effect of judicial review on eco-
nomic development and its abuse as a tactic in a political campaign, but there was 
nothing to indicate that these were in any way representative of judicial review 
applications generally. Some statistical data was presented, including the level of 
applications, growth over time, rates at which applications for leave are granted 
and oral hearings. However, there was little by way of analysis to accompany it 
and it was hard to see that it proved anything. The Public Law Project — with good 
reason — accused the Government of  ‘ relying on anecdotal and impressionistic 
evidence ’  and employing  ‘ misleading and inaccurate statistics ’ . 66  The analysis of 
withdrawn applications provides a good example of evidence-free speculation. 
The paper noted that over 40 per cent of all applications lodged in 2012 were 
withdrawn before consideration of permission by the court. It went on to say that, 
although the reasons for withdrawal are not recorded and there was some evi-
dence to suggest that many of these cases may be settled on terms favourable to the 
claimant,  ‘ The Government wants to be sure that there are not also cases where the 
respondent concedes simply because they are unwilling to face the delays and costs 
that a prolonged legal battle can involve ’ . Yet no evidence whatsoever is offered 
to support the suggestion that public authorities with arguable cases fail to fi ght 
them because of delay and costs. No convincing case was presented that there is a 
need to reform the judicial review process. 

 Nonetheless, signifi cant changes have been made to judicial review, some of 
which are likely to impede access to justice. Thus, for example, the new require-
ment to consider when granting permission whether the outcome for the applicant 
would have been substantially different creates a risk that worthwhile cases will be 
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refused permission as the  ‘ no difference ’  judgment may be somewhat  speculative 
and when made at permission stage will not be based on full consideration of the 
issues. However, for that reason, judges may be reluctant to refuse permission on 
this basis. If that does happen, the reform will not have the effect that the Govern-
ment hoped for. 

 The decision to drop the proposal to restrict standing must be welcomed, but it 
should not have been made in the fi rst place. The second consultation amounted 
to an attempt to de-legitimise the public interest model of judicial review that 
has developed in recent years. 67  There was no recognition that the courts have 
developed this model because it performs the valuable constitutional function of 
ensuring the rule of law by facilitating challenges to executive decisions where 
challenges based purely on private interests would not be competent or would be 
unlikely to be brought. 68  Although public interest standing has not been restricted, 
the new rules permitting costs to be awarded against third-party interveners 
may deter some useful public interest interventions by making it less likely that 
protective costs orders will be obtained. This may reduce access to justice for 
vulnerable groups as public interest cases are often brought on their behalf. 
The Lord  Chancellor ’ s power to amend the 2015 Act by secondary legislation 
raises the possibility that the availability of cost protection may be reduced in 
future without adequate parliamentary scrutiny. 

 However, the most worrying changes are to legal aid; they create a risk that good 
cases will simply not proceed. The policy of not paying solicitors for work done in 
relation to an application for permission to seek judicial review unless permission 
is actually granted by the court creates a risk that they will not be paid for doing a 
substantial amount of work. 69  

 Whilst the outcome of the reform process is not as bad as it could have been, 
certain proposals having been dropped, it would be wrong to assume that the 
threat to judicial review has been seen off; the new government may return to the 
theme that judicial review is being abused and propose further reforms.  

   Removal of Existing Rights of Appeal  

 The Coalition Government has drastically reduced rights of appeal to an independ-
ent tribunal over large areas of immigration control. Despite its importance, I will 



 91Access to Justice in Administrative Law

   Amendments to cure the invalidity were made by the Civil Legal Aid (Remuneration) (Amendment) 
Regulations   2015 ,  SI 2015/898   , by adding further exceptions to the general rule that legal aid providers 
are paid for work done before permission only if permission is actually granted by the court.  

 70      Above (n 48).  
 71      See the Immigration Appeals Act 1969.  
 72      Immigration Rules, Appendix AR, available at:   www.gov.uk/government/uploads/system/

uploads/attachment_data/fi le/364777/Immigration_Rules_-_Appendix_AR.pdf  .  
 73      See R Thomas, above (n 48).  

deal with this issue briefl y as it is discussed in more detail in Thomas ’   chapter. 70  
Immigration appeals were fi rst introduced in 1969. 71  Following the Nationality, 
Immigration and Asylum Act 2002, appeals lay against most of the important 
decisions concerning a person ’ s immigration status, including refusal of leave to 
enter the UK, refusal of entry clearance and decisions to remove or deport. In 
general, it was also possible to appeal decisions relating to asylum claims although 
these were subject to a variety of complex rules. This remained true up until 2008 
when the Labour Government began a process of restricting appeals which the 
Coalition Government continued. The process culminated in the Immigration Act 
2014 which restricts appeals to the First-tier Tribunal to three situations. These are 
appeals against: 

 —    Refusal of an asylum or humanitarian protection claim  
 —   Refusal of a human rights claim  
 —   Revocation of refugee or humanitarian protection status.   

 All of the other decisions made in the administration of immigration control are 
not subject to appeal. The effect of these provisions is that there will be no appeal, 
for example, against refusal of visa or entry clearance where the applicant seeks to 
enter the UK for employment, or as a visitor or against refusal of an application for 
settlement in the UK or an application by a spouse seeking to join a person already 
here unless there is a convention right, refugee or humanitarian protection argu-
ment to be made. Similarly, there will be no appeal against deportation or removal 
unless one of these arguments can be made. Restrictions of rights of appeal on this 
scale are dramatic and unprecedented. 

 All decisions not subject to appeal are subject to administrative review under 
the immigration rules. 72  The administrative review procedure was formerly 
restricted to refusal of applications under the points-based system and is now 
being extended across the board. Reviews are carried out by offi cials of the Home 
Offi ce and so are not independent or a judicial remedy, and the evidence suggests 
that they are not likely to be an adequate substitute. 73  It is also important to note 
that, in other contexts in which there is a right of administrative review, it merely 
postpones access to an independent tribunal; it does not replace it. 

 The only judicial remedy available to most of those aggrieved by adverse immi-
gration decisions will be an application for judicial review which continues to have 
the limitations described above. 
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 It is worth examining the arguments the Government used to support this 
change. As Thomas points out in his chapter, the main justifi cation given by gov-
ernment has been that appeal rights are routinely abused by those who have no 
good case yet seek to prevent or delay their removal from the UK. This claim has 
not been substantiated. From time to time, the Government has pointed to spe-
cifi c cases which have caused it concern but no systematic analysis of the scale of 
 ‘ abuse ’  has ever been presented. Such evidence as there is suggests the contrary, for 
example, the high rate of success on appeal. 74  If anything, this and other evidence 
suggests that the most striking defect of this administrative system is the poor 
quality of initial decision-making. 75  Even if there were evidence that a very large 
proportion of appeals were groundless, that would not by itself constitute justi-
fi cation for withdrawing appeal rights. The fact that some people abuse a right 
is hardly a suffi cient argument for withdrawing it from all. Withdrawing appeal 
rights penalises those who have well-founded claims and therefore creates injus-
tice. The argument that some people might abuse the right to an independent 
determination of a legal claim would not be accepted in any other context. Yet this 
elementary point has not been addressed by government. 

 The Government has also failed to explain why it has chosen to withdraw appeal 
rights rather than to pursue alternative solutions to the  ‘ problem ’ . These might 
include improving the gathering of evidence to support the Home Offi ce case and 
improving the presentation of appeals by the Home Offi ce. 

 The fact that a convincing case has not been made for such a drastic reduc-
tion of appeal rights betrays the real reasons for the measure. Immigration is a 
politically sensitive matter and removing appeal rights provides a surer way of 
increasing the proportion of administrative decisions to refuse entry or to remove 
persons from the UK that are ultimately effective, precisely because those deci-
sions cannot be challenged in an independent forum. It might be objected that 
aggrieved persons may still seek judicial review which is an independent forum, 
but given that judicial review is restricted to questions of legality and appeal on the 
merits will be excluded, it will be likely to correct fewer bad decisions than a right 
of appeal on the merits. So, although some of those who no longer have rights of 
appeal will seek judicial review, overall it is likely that far fewer decisions will suc-
cessfully be challenged than before, thus achieving the Government ’ s goal. So, in 
this context, political pragmatism has trumped elementary principles of justice.  
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 76         The Local Authority Social Services and National Health Service Complaints (England) Regula-
tions   2009 ,  SI 2009/309   .  

   The Failure to Address those Areas in which there were 
Not Adequate Remedies  

 As noted above, by 2010, although in many areas of public administration there 
was a right of appeal to an independent tribunal on the merits against adminis-
trative decisions, there remained some decisions in respect of which there was 
no such appeal. Little progress has been made in addressing this issue since 2010. 
Examples could be given from several areas, including housing law, but I will illus-
trate this point by reference to community care policy.  

   Community Care  

 Local authorities make a wide variety of decisions under community care legisla-
tion many of which may give rise to citizens ’  grievances. These decisions have been 
made under the National Assistance Act 1948, the Chronically Sick and Disabled 
Persons Act 1970, the National Health Service and Community Care Act 1990 and, 
most recently, the Care Act 2014. The system of community care is to undergo a 
major overhaul under the Care Act 2014. However, the types of decision made will 
continue to be broadly the same as before. They will include: 

 —    Assessing a person ’ s need for community care services  
 —   Assessing the needs of carers  
 —   Deciding which services are to be provided  
 —   Deciding whether any services that are provided qualify as  ‘ free personal care ’   
 —   Making fi nancial assessments for those personal and nursing care services that 

have to be paid for. This last includes assessing any residential care contribu-
tion and, in relation to care at home, anything which is not  ‘ free personal care ’ .   

 In this area remedies have actually been improved. Before the 2014 Act, there 
was no independent appeal against these decisions. Where it could plausibly be 
argued that a decision relating to assessment of need or the provision of services 
was unlawful, the person aggrieved could seek judicial review. The only statutory 
remedy was to make a complaint under the relevant regulations. 76  This will be 
replaced by a new grievance system under the 2014 Act. Section 72 of the Act per-
mits the Secretary of State to make regulations providing for appeals against deci-
sions taken by local authorities under Part 1 of the Act. Although the section is not 
yet in force, the Government has consulted on draft regulations. It proposes a three 
stage process: (i) early resolution stage; (ii) independent review; and (iii) local 
authority decision. During the fi rst stage the local authority attempts to resolve 
the issue locally and early. At the second stage, the local authority appoints an 
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 77      This bears a close resemblance to the system already operating in Scotland. See the    Social Work 
(Scotland) Act 1968 ,  s 5B    and the Social Work (Representations Procedure) (Scotland) Order 1990, SSI 
1990/2519. See also AJTC Scottish Committee,  Right to Appeal  (n 33).  

independent reviewer to review the local authority ’ s original decision and to make 
a recommendation. The Independent Reviewer is required to review the local 
authority ’ s decision to ensure it was reasonable with reference to relevant regula-
tions and guidance, the facts of the appeal and taking into account local policy. At 
the third stage, the local authority makes a decision considering the Independent 
Reviewer ’ s recommendation. The Independent Reviewer ’ s recommendation is not 
binding on the local authority so it may reaffi rm the original decision. 77  If the 
decision after appeal remains adverse to the appellant, there is no further redress 
within the appeals system. Any person wishing to take a grievance further would 
have to seek judicial review or complain to the Local Government Ombudsman. 

 Whilst this represents an improvement on the previous system, it is not equiv-
alent to the standard appeal to a tribunal found in many other areas of public 
administration. Whilst there is an independent element, the process as a whole is 
not independent because the fi nal decision rests with the local authority. The deci-
sion criteria for the Independent Reviewer may also be narrower than the usual 
tribunal criteria as it is not clear that they extend to the merits of the decision 
appealed against. It seems clear that the reviewer could treat a decision as fl awed 
for error of law or error of fact, but it is not clear whether the reviewer can substi-
tute his or her own view of what a reasonable decision would be on the facts of the 
case, or whether his or her role is merely to consider whether the local authority 
decision falls within the range of reasonable responses. The latter is essentially the 
 Wednesbury  unreasonableness/irrationality standard used in judicial review. If the 
latter, more restrictive interpretation is adopted, then the Independent Reviewer ’ s 
scope for classifying decisions as defective is less than that of the typical tribunal. 

 The obvious question is why some administrative decisions affecting rights or 
interests are subject to appeal on the merits in an independent forum yet others 
are not. It is clearly not a question of relative importance. The decisions described 
above are of vital importance to the persons concerned. One possible answer may 
be that the decisions concern the allocation of scarce resources and so the exercise 
of administrative discretion must take account not only of the circumstances of 
the applicant ’ s case, but of the actual and potential demand on resources from 
other applicants to the service. However, this is not a wholly satisfactory explana-
tion for the current pattern of citizens ’  remedies. For one thing, although it almost 
certainly has infl uenced government thinking on particular remedies, it has rarely 
been clearly articulated by government as the rationale for the design of remedies. 
Second, whilst the relative priority of an application for assistance out of scarce 
funds will often be a key consideration, it is not the only issue which goes to the 
merits, as opposed to the legality of a decision. Claims can be and are refused 
for reasons unrelated to scarcity or only loosely related to scarcity, for example, 
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 disapproval of the applicant ’ s conduct. Third, some disputes are mainly about 
the facts, and as we have seen these are commonly allocated to tribunals and the 
residual remedy judicial review is not particularly well suited to resolving disputes 
of fact. I am not trying to argue that it makes no difference whether a discretionary 
decision concerns the allocation of scarce resources. My point is that the fact that 
a decision involves allocation of scarce resources does not automatically preclude 
appeal or review on the merits and there may, therefore, be an argument for creat-
ing such rights where none currently exist. 

 Another possible rationale is that the decisions concerned are made by local 
authorities. Where individualised decisions are made by central departments, 
there is very frequently a right of appeal on the merits to a tribunal. By contrast, it 
is more common to fi nd that there is no such right of appeal to a tribunal in the 
case of local authority decisions. The argument may be that decisions rest in part 
on local conditions of which the local authority is presumed to have knowledge. 
However, this is not necessarily a strong argument against review on the merits as 
it may be possible to incorporate local knowledge into a tribunal system through a 
regional structure. The objections to treating this as a convincing rationale for the 
current pattern of remedies are similar to those for the scarce resources rationale: 
it has rarely been clearly articulated and does not apply equally to all local author-
ity services. A third argument is that local authorities are accountable to the public 
because councilors are elected and have a democratic mandate but this rationale 
would exclude some decisions which are currently subject to appeal.  

   Conclusions on Existence of Remedies  

 There is room for improvement as regards the availability of citizens ’  remedies in 
certain areas of social policy. There have been some limited improvements since 
2010, notably in community care, but on a purely ad hoc basis. However, I would 
not argue that the lack of consistency in the availability of remedies against the 
administration and the nature of the remedies provided is a product of austerity 
politics. It is a consequence of the unsystematic approach to administrative justice 
that has prevailed over many decades. Having said that, times of austerity are not 
good times to be proposing new remedies which potentially add to the costs of 
government. So, the prospects for eliminating the anomalies that currently disad-
vantage citizens in some contexts are not good.  

   New Obstacles to Using Remedies  

 Immigration control provides an example of simply removing remedies. By con-
trast, in our largest administrative system, social security, what has happened is 
that new obstacles have been placed in the way of citizens using remedies which 
had long existed and had been generally operated in a fairly satisfactory manner. 



96 Tom Mullen

 78      See AJTC,  Securing Fairness and Redress  (n 74).  
 79      Ministry of Justice,  Tribunals Statistics Quarterly: April to June 2013 , available at:   www.gov.

uk/government/uploads/system/uploads/attachment_data/file/239257/tribunal-stats-quarterly-
april-june-2013.pdf   and  Tribunal Statistics Quarterly: April to June 2014 , available at:   www.gov.uk/
government/statistics/tribunal-statistics-quarterly-april-to-june-2014  .  
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 In most years, appeals against social security benefi ts are the most numerous 
category of appeal to tribunals. Appeals relating to many categories of benefi t have 
also had notably high success rates in recent years. 78  This is arguably the most 
important administrative appeal system. Yet the last two years has seen a dramatic 
drop in the number of appeals. In 2009 – 10 there were 339,213 appeals relating 
to social security and child support decisions (the vast majority relating to social 
security). By 2012 – 13 this had increased to 507,131. However, in the fi rst  quarter of 
2014 – 15 (April to June 2014), the First-tier Tribunal received only 22,699 appeals 
relating to such decisions, a decrease of 86 per cent compared with the same 
period in 2013 – 14. 79  In the next quarter (July to September 2014) 24,969 appeals 
were received, a decrease of 81 per cent when compared with the same period in 
2013 – 14. 80  Numbers rose in the quarter from October to December 2014 (the 
most recent quarter for which statistics are available) to 28,142 appeals but this 
was still a decrease of 65 per cent compared with the same period in 2013. 81  The 
decline is not, therefore, a purely short-term aberration. 

 What might explain this dramatic decline in the use of a well-established 
remedy ?  It would be implausible to suggest that there has been a swift and dra-
matic improvement in the quality of initial decision-making which has removed 
the incentive for most claimants to appeal, especially in the light of the well-
documented  defi ciencies of decision-making in the Department for Work and 
Pensions (DWP) and the long-term failure of the DWP to improve matters. 82  
There has been a long-term problem with the quality of initial decision-making 
and this has been refl ected in very high volumes of appeals and very high suc-
cess rates on appeal. 83  A more intuitively plausible explanation is that this is an 
effect of recent changes to the systems for decision-making and remedies in social 
security. 

 For many years, the position had been that a claimant dissatisfi ed with a  decision 
could appeal it to a tribunal. The DWP would usually review the relevant  decision 
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after receiving the appeal and this might result in the decision being revised 
before the appeal hearing. Section 102 of the Welfare Reform Act 2012 introduced 
mandatory review of decisions as the initial remedy for claimants aggrieved by 
 decisions of the DWP. 84  Since October 2013 all benefi t decisions must be reviewed 
by the DWP before an appeal can be lodged. 85  At the same time claimants have 
been required to lodge their appeals directly with HM Courts  &  Tribunals Service 
(HMCTS) ( ‘ direct lodgement ’ ). Under the previous system, claimants had sub-
mitted their appeals to the DWP which then transmitted them to HMCTS. 

 The Government ’ s stated reasons for introducing mandatory reconsidera-
tion were to resolve disputes as early as possible, reduce unnecessary demand on 
HMCTS by resolving more disputes internally, consider revising decisions where 
appropriate, provide a full explanation of decisions, and encourage claimants to 
identify and provide any additional evidence that may affect the decision, so that 
they receive a correct decision at the earliest opportunity. 86  

 The reasons given for introducing direct lodgement of appeals were to align 
the appeals process for social security and child maintenance appeals with other 
major jurisdictions handled by HMCTS; to make sure that DWP was no longer 
involved in the administration of appeals, and could focus on its key role as a party 
to appeals; and to speed up and clarify the appeals process. 87  The DWP stated 
that the previous system whereby appeals were submitted to the DWP and then 
transferred to HMCTS could cause delay in arranging tribunals, and confusion for 
claimants who might not realise which organisation was responsible for an appeal 
at any given point. 

 It would require in-depth empirical research to be sure what are the reasons for 
the drop in the number of appeals. No such research has yet been completed but 
we have data from two recent surveys. The fi rst is research carried out by Citizens 
Advice. 88  This was a small-scale study based on in-depth qualitative diaries and 
semi-structured qualitative interviews with 20 Citizens Advice Bureaux clients 
beginning in April 2014. The report makes the point that the process has become 
far more complex as a result of the changes: 

  Prior to the introduction of mandatory reconsideration  …  For the claimant, the pro-
cess was straightforward. If they disagreed with a decision, they could fi ll out an appeal 
form and would not need to engage with the process again until the date of their appeal 
hearing was confi rmed. The introduction of mandatory reconsideration (as shown in 
fi gure 1) requires signifi cant engagement with the process and steps two through to eight 
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now apply. Claimants must now contact the DWP to ask for a mandatory reconsidera-
tion, receive an explanation of the decision by telephone, clarify points of issue, identify 
if further evidence is needed and submit further evidence (if applicable). If the original 
decision is unchanged, and they wish to appeal, they must then submit an appeal form 
with the attached reconsideration notice attached directly to HMCTS.  

 To impose a more complex process with an additional stage creates a greater risk 
that claimants will not pursue appeals because of confusion or process fatigue. 
This is borne out by the fi ndings of the research, which identifi es cause for concern 
in three areas: 

 —    Communications from DWP to claimants were inconsistent and informa-
tion was unclear  

 —   Claiming Jobseeker ’ s Allowance was problematic for clients  
 —   Claimants faced long delays before receiving a decision.   

 The CAB study was a very small-scale study but its fi ndings are consistent with 
those of a much larger study carried out by the Low Commission. The Commission 
carried out a survey of 436 welfare rights advisers. 89  Respondents were asked how 
often in their experience the DWP got decisions right fi rst time. Only 13 per cent 
of those who responded thought that decisions were mostly right fi rst time. Of 
those who responded, 48 per cent thought that around 50 per cent of decisions 
were right fi rst time, and 38 per cent thought they were rarely right fi rst time. As 
for mandatory reconsideration, only 35 per cent of respondents thought that their 
clients were more likely to receive the right outcome without having to appeal as a 
consequence of mandatory reconsideration, and 65 per cent considered that their 
clients were  less likely  to receive the right outcome. 

 When asked to estimate the average waiting time for a decision following man-
datory reconsideration, 2 per cent said two weeks, 51 per cent said 4 – 6 weeks and 
47 per cent said eight weeks or more. Seventy per cent of advisers said that their 
clients ’  understanding of challenging a DWP decision was less clear than before. 
Advisers were also asked how they would describe the impact on the welfare of 
claimants during mandatory reconsideration. Only 4 per cent referred to satisfac-
tion that a review was taking place, whereas 89 per cent referred to increased stress, 
95 per cent to fi nancial hardship and 49 per cent to being deterred from claiming 
other benefi ts. 

 These fi ndings support each of the main fi ndings of the CAB research and are 
also at odds with the Government ’ s stated reasons for the reforms of the appeal 
system. Both reports suggest that there has been increased delay, poorer commu-
nication and considerable hardship for claimants. The Low Commission research 
also suggests that initial decisions are frequently inaccurate and that claimants are 
less likely than before to receive the right outcome without having to appeal. 
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 Whilst we cannot be sure given the limited data, it seems more likely than not 
that well-founded grievances are not proceeding to appeal because of the intro-
duction of mandatory reconsideration and the other changes to decision-making 
mentioned above. This is not because internal review by public bodies is inher-
ently problematic, but because of the particular form that it has taken in social 
security administration. There are also concerns about mandatory reconsidera-
tion which go beyond its effect in obstructing access to appeal tribunals. There is 
no time limit on mandatory reconsideration which raises the possibility of justice 
being slower than under the previous system rather than quicker. Another change 
in policy is that no benefi t is paid during the reconsideration stage which only 
serves to increase the injustice suffered from an adverse decision. 90  

 Appeal rights have not been removed wholesale as they have in immigration 
control, but there is evidence that mandatory internal review and other changes to 
existing appeal systems are functioning as obstacles to effective access to the social 
security appeal systems. Confi dence in access to justice has, therefore, been under-
mined in a key area of public administration which affects millions of people.  

   Declining Availability of Advice, Assistance and Representation  

 I have argued elsewhere that the UK has evolved two contrasting styles of adju-
dication: a formal, adversarial style and an informal, enabling style. 91  The former 
presupposes, and in fact requires, litigants to be represented by lawyers in order to 
participate in the legal process effectively. The latter is intended to permit citizens 
to use the legal process unrepresented. The former has been the traditional model 
of litigation in the ordinary courts. The latter has been the preferred approach in 
most tribunals and in simplifi ed procedures introduced for the ordinary courts 
since the late 1960s such as small claims procedure in the county court. 

 As noted above, UK government policy has long proceeded on the assumption 
that citizens can effectively represent themselves in disputes with the state. This 
line was fi rst taken in the case of appeals to tribunals, and although the Franks 
Committee thought that there were good arguments for extending legal aid to 
at least some tribunals, 92  this suggestion was not taken up except for the one or 
two particularly formal tribunals. The assumption was repeated, this time more 
emphatically, by the Leggatt review 93  and Leggatt ’ s view was in turn endorsed by 
the 2004 White Paper. So, the general approach has consistently been that citizens 
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in dispute with the state do not in general need lawyers to operate their remedies 
against the administration effectively except where the remedy is litigation in the 
ordinary courts, for example, judicial review and statutory appeals. As a corollary, 
civil legal aid has not been available for funding representation at most tribunals. 
Where appeals lie to bodies which are neither courts nor conventional tribunals, 
for example, education appeal committees, the assumption that lawyers and legal 
aid are not necessary has also applied. 

 Whether citizens can effectively represent themselves when making use of rights 
of appeal to tribunals has been a contested question. Until a few years ago, the aca-
demic consensus was that representation was valuable, most importantly because 
it was likely to enhance the appellant ’ s prospects of success. There was a substan-
tial body of research which appeared to support this view. 94  More recent research 
by Adler deviates from the academic orthodoxy. 95  His study of fi ve tribunals found 
much smaller  ‘ representation premiums ’  than in earlier studies. However, it also 
found that success rates varied according to two factors: whether the applicant/
appellant was represented, and whether the applicant/appellant had received 
pre-hearing advice. Those who had neither of these advantages were less likely to 
succeed in their appeal than those who had either representation or pre-hearing 
advice or both. Adler suggests two reasons for the difference between his results 
and those of earlier studies. First, that pre-hearing advice is important and helpful 
to applicants/appellants and this dimension may have been neglected in previ-
ous studies. Second, that the tribunals in question have, in the intervening years, 
become much better at implementing the enabling approach to adjudication. 

 There remains room for doubt as to whether representation (as opposed to pre-
hearing advice) makes a marked difference to appellants ’  prospects of success. What 
we can say is that there is limited evidence to support the view that citizens can in 
general operate redress mechanisms effectively wholly without assistance; even the 
informal/enabling model requires, in order for it to work effectively, that citizens 
have access to advice or representation (although not necessarily from lawyers). 

 Accordingly, we may conclude that it is not reasonable to make policy on the 
assumption that citizens can operate the redress mechanisms that take the form of 
adjudication entirely unaided. They need help and if we are serious about access 
to justice that help ought to be provided. That help should take a variety of forms 
according to circumstances. In some contexts, it will require public funding for 
legal representation; in others, it will be suffi ciently effective to provide funds 
for lay representation. In some contexts, pre-hearing advice should be suffi cient. 
The only context in which it can reasonably be expected that citizens can operate 
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redress mechanisms unaided is when they are truly inquisitorial as in the case of 
the statutory ombudsmen. Conversely, where the remedy is in the courts they will 
usually need a lawyer. 

 There are two problems with current arrangements. First, research has suggested 
that in at least some tribunal contexts representation may enhance the prospects 
of success, 96  yet legal aid is not available or is available only on a restricted basis 
and availability of non-lawyer representation is patchy. The other is that following 
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO), legal 
aid availability in England and Wales has been further restricted. 97  

 LASPO cut backs most obviously affect court-based remedies, ie, judicial review 
and those appeals against administrative decisions heard by the courts. The restric-
tions on legal aid for judicial review brought in under LASPO have been described 
above. The availability of legal aid to challenge decisions in other fora, for exam-
ple, tribunals, has always been more limited. In most tribunals, full civil legal aid 
has never been available. However, it would be a mistake to think that no help was 
provided under the legal aid scheme in those areas in which the principal remedy 
is appeal to a tribunal and restrictions in legal aid have had an effect here as well. 
Immigration control had been an area in which there was substantial provision for 
legal aid but, as Thomas ’  chapter explains, LASPO has severely restricted legal aid 
in immigration cases. 98  There was substantial provision of legal help under legal 
aid contracts by way of advice and representation at tribunals. This was typically 
provided by specialist welfare benefi ts advisers rather than by lawyers. Represen-
tation was not directly funded but the funding of advice facilitated the provision 
of representation. However, LASPO removed welfare benefi ts from the scope of 
the legal aid scheme 99  and this appears to have led to a reduction in the avail-
ability of advice. In the Low Commission survey, advisers were asked what had 
been the impact of the legal aid reforms on their ability to support clients through 
the appeals process: 62 per cent reported a negative or substantial impact and 
28 per cent limited or no impact. 

 Whilst it is diffi cult to quantify, it is likely that LASPO has had a signifi cantly 
adverse effect on the availability of legal help not only on immigration appeals and 
welfare benefi ts, but also in other areas of administrative law. To that effect, we 
must add the broader effect of public sector funding cuts. In recent decades, much 
advice has been provided by the voluntary sector. Much of this is supported by 
public funds and much of that is channelled through local authorities. We know 
that thus far local authorities have borne the brunt of public spending cuts, 100  
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so although it would be extremely diffi cult to quantify the effects, it is likely that 
advice services provided by the voluntary sector have suffered. 101  Taking these two 
effects together, it is likely that less advice and help is now available than before 
LASPO in a number of areas in which the principal means of challenging and 
administrative decision is an appeal to a tribunal.   

   The Future of Access to Justice within 
Administrative Justice  

 Policies pursued since 2010 have reduced access to justice within the fi eld of 
administrative justice by removing remedies altogether (eg, immigration control); 
placing restrictive conditions on the granting of remedies (legal aid); cutting the 
availability of legal aid for advice and representation; cutting other public funding 
streams which have been used to support advice to individuals in dispute with 
public bodies (eg, support for the voluntary sector); increasing the fi nancial dis-
incentives to using existing remedies (costs rules in judicial review); and creat-
ing administrative obstacles to using remedies (social security). The attempt to 
develop a holistic vision of administrative justice and to reshape the system in the 
light of that vision has been abandoned. 

 Instead, administrative justice policy has been shaped by the political consid-
erations of particular policy areas. Established principles of administrative jus-
tice have been sacrifi ced to the political imperatives of restricting immigration 
and cutting expenditure on social security benefi ts. More generally, the value of 
 citizens being able to enforce their rights against the state, for which they need 
advice and sometimes representation, has been heavily discounted. 

 The manner in which new policies have been developed and presented since 
2010 suggests a government which is not seriously committed to administrative 
justice. 

 A new single party government (Conservative) has just taken offi ce at the time 
of writing. Although there is no particular reason to expect a change of approach, 
here is what I suggest it ought to do to secure access to justice in the sense that 
 remedies for administrative injustice actually exist and citizens can use those 
 remedies effectively. First, it ought to stop promoting the notion that existing rem-
edies are being abused by individuals with weak cases and pressure groups with a 
political agenda. Second, it ought to restore the appeal rights it has taken away in 
immigration control. Third, it ought to reconsider some of the reforms it has made 
to the judicial review process. Fourth, it needs to undertake a thorough review of 
the recent changes to social security appeals to understand why the number of 
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appeals has dropped so dramatically and what role those changes have played, 
reversing them if they are, as suggested here, operating as obstacles to access to 
justice. Fifth, it needs to develop a comprehensive strategy for ensuring access to 
justice in the fi eld of administrative justice that encompasses not just provision of 
legal aid, but the whole network of funding streams and other policies that directly 
affect advice, support and representation for citizens. Sixth, it needs to reinstate 
the holistic approach to administrative justice that the 2004 White Paper promised 
so that it can consider initial decision-making alongside remedies, 102  what is the 
best possible mix of citizens ’  remedies and the implications of choice of remedies 
for advice, support and representation.  

   




