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 1            L   Sayce   ,  ‘  Stigma, Discrimination and Social Exclusion :  What ’ s in a Word  ’  ( 1998 )  7      Journal of 
 Mental Health    4, 331    .  

 2            P   Brest   ,  ‘  In Defense of the Anti-Discrimination Principle  ’  ( 1976 )  90      Harvard Law Review    1, 1    .  
 3      Title II of the Genetic Information Nondiscrimination Act (GINA) was introduced in the USA in 

2008. It applies to the sphere of employment only.  
 4      The Equal Opportunity Act 1984 (WA) Part IVC prohibits  ‘ discrimination on ground of 

 publication of relevant details of persons on Fines Enforcement Registrar ’ s website ’ .  

  Introduction   

 This book is about the use of anti-discrimination law to pursue equality. The focus 
is on discrimination because, as explained by Sayce,  ‘ discrimination ’  highlights the 
 ‘ producers of rejection and exclusion — those who do the discriminating ’  1  rather 
than those who are the recipients of such rejection behaviours. In this book, 
I suggest that the producers of discrimination are not only individuals acting 
alone but also society as a whole. To speak of discrimination is therefore to focus 
on the individuals and society as collectively responsible for the problem and to 
identify specifi c prescriptions for action. 

 Anti-discrimination law has a dual mandate: it protects and prevents. However, 
what determines when individuals or groups with a particular trait, attribute or 
condition will be protected by anti-discrimination law, or when law will prevent 
persons without that trait, attribute or condition from discriminating against 
those possessing it ?  This is the question that is at the heart of this book. It focuses 
on the question of when law should be used to remedy discrimination: when 
should a distinction be unlawful discrimination ?  Not all distinctions are unlawful 
discrimination, so how should this be determined ?  What logic should guide legis-
lators as they make anti-discrimination law ?  

 In 1976 — the year of the second Race Relations Act and the fi rst Sex Discrimi-
nation Act in Britain — Brest described the anti-discrimination principle as  ‘ the 
general principle disfavouring classifi cations and other decisions and practices 
that depend upon the race (or ethnic origin) of the parties affected ’ . 2  The anti-
discrimination principle is not limited to race — it also applies to a range of other 
attributes which may or may not be biological. In most jurisdictions where it is 
recognised, it applies at a minimum to age, disability, political belief, religion, gen-
der and sexual orientation but it can also encompass genetic make-up 3  and even 
publication of enforcement details regarding fi nes. 4  

 Post describes this principle as the  ‘ simple but powerful logic ’  that informs 
 American anti-discrimination law and  ‘ underwrites the important trope of 
  “ blindness ”  that dominates antidiscrimination law ’ . Blindness, he writes,  ‘ renders 
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 5            R   Post   ,  ‘  Brennan Center Symposium Lecture :  Prejudicial Appearances: The Logic of American 
Antidiscrimination Law  ’  ( 2000 )  88      Calif Law Rev    1, 11    .  

 6      Section 4 of Equality Act 2010 lists nine protected characteristics — Race, Sex, Disability, Age, 
Sexual Orientation, Religion or Belief, Gender Reassignment, Marriage and Civil Partnership, 
Pregnancy and Maternity.  

 7      The  ‘ genuine ’  or  ‘ bona fi de ’  occupational requirement is a common feature in anti-discrimination 
law.  

 8      See EU Equal Treatment (Employment) Directive 2000/78, Art 6.  
 9          DH v Czech Republic   ( 2008 )  47 EHRR 3    [175].  

 10      Section 159 of the Equality Act 2010 sets out the  ‘ Public Sector Equality Duty ’  (PSED) which 
applies to all protected characteristics. See Secretary of State for Business, Communities and Skills, 
 ‘ Fulfi lling Our Potential: Teaching Excellence, Social Mobility and Student Choice ’ , November 2015, 
para 39.  

 11          EAD Solicitors LLP  &  Ors v Abrams   [ 2015 ]  UKEAT 0054 _15_0506  .  
 12          Chandok v Tirkey   [ 2014 ]  UKEAT 1090 _14_1912  .  

forbidden characteristics invisible; it requires employers to base their judgements 
instead upon the deeper and more fundamental ground of  “ individual merit ”  or 
 “ intrinsic worth ”  ’ . Thus the logic behind American anti-discrimination law  ‘ requires 
employers to regard their employees as though they did not display socially powerful 
and salient attributes, because these attributes may induce irrational and prejudiced 
judgments. Each time the law adds another proscribed category of discrimination, it 
renders yet another attribute of employees invisible to their employers ’ . 5  

 The anti-discrimination principle is traditionally activated via categories, which 
are used to mark the boundaries of who is guaranteed protection by law and in 
which circumstances. These categories have different names — they are called  ‘ pro-
tected characteristics ’  in British anti-discrimination law, 6   ‘ grounds ’  in Canadian 
and Australian legislation and  ‘ suspect classifi cations ’  in American equality juris-
prudence. Once protected by law, a characteristic, ground or classifi cation may not 
form the basis of any disadvantageous decision by a public or private decision-
maker across a range of fi elds of activity. Where this is found, it constitutes direct 
discrimination, which in most jurisdictions can never be justifi ed unless the dis-
tinction is protected because it is genuinely essential to the job or role 7  concerned 
or is related to age. 8  In most cases, only indirect discrimination may be justifi ed by 
a non-discriminatory reason. Indirect discrimination, or  ‘ disparate impact ’  arises 
where a  ‘ general policy or measure that has a disproportionately prejudicial effects 
on a particular group may be considered discriminatory notwithstanding that it is 
not specifi cally aimed at that group ’ . 9  

 Decision-makers can choose to include additional categories that are not 
set out in the legal instruments — for example, in the recent consultation on 
university-level teaching, the Secretary of State included  ‘ lower income groups ’  
in the scope of the impact assessment under the public sector equality duty. 10  
In  EAD , it was decided that anti-discrimination law protects legal as well as 
natural persons. 11  However in  Tirkey  12  it was confi rmed that although  ‘ caste ’  is 
an  autonomous concept, it is not a specifi c protected characteristic under the 
 Equality Act 2010. This does not mean that the Equality Act provides no remedy 
for caste discrimination as some of the factors relevant to caste may fall within 



 3Introduction

 13           I   Solanke   ,   Making Anti-Racial Discrimination Law   (  Abingdon  ,  Routledge ,  2009 )  .  
 14           D   Hellman    and    A   Moreau    (eds),   Philosophical Foundations of Discrimination Law   (  Oxford  , 

 Oxford University Press ,  2013 )  .  
 15           C   Taylor   ,   Sources of the Self   (  Cambridge ,  Massachusetts  ,  Harvard University Press ,  1989 )  .  

 ‘ ethnic origins ’  in s 9(1)(c) of the Act.  ‘ Ethnic origins ’  has a broad and fl exible 
ambit, including characteristics determined by  ‘ descent ’ . 

 Attention regularly focuses on the interpretation of these categories: who is 
included, who is excluded, and in relation to which activities and forms of behav-
iour ?  However, there is a more fundamental question to be answered: how do 
we decide which categories are to be regarded as — to use the American term —
  ‘ suspect ’  ?  When should we worry about the use of personal attributes, characteris-
tics or conditions as ratio ?  And more to the point for this book, when should legal 
protection be introduced to prevent and protect against this ?  

 This is an increasingly important question because the categories that enjoy 
this legal protection have expanded over time, albeit at a different pace in dif-
ferent places. The selection of categories is usually a refl ection of a context-
specifi c collective recognition that individuals with the trait form a group that has 
a legitimate need for legal protection. This recognition is often preceded by various 
forms of social action such as lobbying. 13  What has become increasingly blurred 
is the explanation of why anti-discrimination law may provide that protection to 
individuals with trait A (for example, a religious belief) but not individuals with 
trait B (for example, obesity). Is it just a matter of the existence of a strong enough 
lobby with suffi cient resources for campaigning ?  This is the question at the centre 
of this book. It asks  ‘ When is discrimination wrong ?  ’  

 This question is not posed in a moral 14  sense, in other words, it is not an enquiry 
into why some forms of discrimination are seen to be so bad that they require legal 
regulation. Hellman explains this moral question thus: 

  A sign that says  ‘ men only ’  looks very different on a courtroom door than on a bathroom 
door  …  the problem with the courthouse prohibition is that it distinguishes between 
men and women in a way that  demeans  women whereas the bathroom prohibition 
does not.  

 It is the infringement of dignity that makes this form of discrimination wrong. 
In this book, the question takes on a more sociological hue so as to generate con-
sideration of which targets of demeaning or disadvantageous treatment should 
be protected using anti-discrimination law in particular. Any person or group of 
people can suffer damage and distortion if the people or society around them 
show them a demeaning or contemptible picture of themselves. 15  Why then does 
anti-discrimination law only protect some groups of people and not others ?  This 
is not just a question of the content of our categories, but the logic that informs 
that content. 

 The question also suggests that there is a singular logic that can explain why 
discrimination is wrong. The feasibility of a unifi ed theory of discrimination law 
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 16      P Shin,  ‘ Is There a Unitary Concept of Discrimination ?  ’  in Hellman and Moreau (eds), 
  Philosophical Foundations  (n 14).  

 17           T   Khaitan   ,   A Theory of Discrimination Law   (  Oxford  ,  Oxford University Press ,  2015 )  .  
 18      For example, the fi ght for gay rights: see      K   Eleved   ,   Don ’ t Tell Me to Wait   :    How the Fight for Gay 

Rights Changed America and Transformed Obama ’ s Presidency   ( Basic Books ,  2015 )  , which tells the story 
of the struggle for gay rights under Obama ’ s presidency.  

 19            G   Mason   ,  ‘  Victim Attributes In Hate Crime Law :  Difference and the Politics of Justice  ’  ( 2014 ) 
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2016 )  .  

 21           FC   Harris    and    RC   Lieberman    (eds),   Beyond Discrimination   :    Racist Equality in a Postracist Era   
(  Russell Sage Foundation  ,  2013 )  13   .  

is keenly debated. Some authors, such as Shin 16  argue this is not possible. I agree 
with Khaitan 17  that it  is  possible, although our purposes differ. While he seeks to 
clarify the purpose of discrimination law, my goal is to clarify the mechanics of 
that law. Thus he argues that discrimination law is  ‘ grounded not in the value of 
equality but autonomy — its purpose to provide people with a free choice between 
valuable options. It presents discrimination law as a distinctively liberal social 
programme. ’  I would argue that this brings us no closer to the practical question 
of whose free choice — the individual ’ s or the group ’ s — should benefi t from legal 
protection offered by discrimination law. 

 This question also has relevance in the context of criminal law and hate crime. 
Hate crime laws provide additional protection for selected victim groups but how 
is it to be decided when this extra layer of protection will be available ?  Should it 
depend upon which group has the resources to campaign ?  18  Should paedophiles 
benefi t from it ?  Mason asks whether the  ‘ targeted victimization of adults who 
sexually assault children should be recognized as a form of hate crime under the 
criminal law ?  ’  19  Should therefore the murder of Bijan Ebrahimi 20  — killed because 
he was mistakenly identifi ed as a paedophile by his neighbours — be treated as a 
hate crime as well as murder ?  

 This book therefore seeks to offer a possible solution as to how we can identify 
those who should benefi t by legal protection from discrimination. In so doing it 
challenges the rhetoric of  ‘ blindness ’ : is this really a  ‘ timeless liberal virtue that 
inherently produces fairness and equality ’  ?  21  Must society pretend that differ-
ences do not exist in order to prevent and protect its members from discrimi-
nation ?  Does blindness to difference ameliorate or perpetuate discrimination ?  
To what extent does it help, for example, a disabled person if society is blind 
to the diffi culties experienced as a result of that person ’ s particular affl iction or 
condition ?  

 While blindness may have inspired the movements that campaigned for civil 
rights in the 1960s and 1970s, Harris and Lieberman observe that its  ‘ meaning and 
valence have changed dramatically in recent decades, from liberal aspiration in the 
era of Jim Crow segregation to a conservative rhetorical device frequently mobi-
lised to evade collective responsibility for the persistence of racial inequality and 
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 22      Harris and Lieberman,  Beyond Discrimination  (n 21) 13.  
 23      Harris and Lieberman,  Beyond Discrimination  (n 21), 13 – 14.  
 24           E   Bonilla-Silva   ,   Racism without Racists   :    Color-blind Racism and the Persistence of Racial Inequality 

in the United States   (  Maryland  ,  Rowman and Littlefi eld Publishers ,  2006 )  .  
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ability Beyond Stigma :  Social Interaction, Discrimination, and Activism  ’  ( 1998 )  44 ( 3 )     Journal of Social 
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to oppose policies such as affi rmative action, designed to tackle racial inequality 
head on ’ . 22  It is unclear that it continues to play a progressive role in the ongoing 
struggle for equality. Arguably, it has, on the contrary, been  ‘ appropriated by an 
antigovernment, premarket conservative culture that is at best indifferent (and 
at worst hostile) to demands for racial equality ’  23  and results in the paradoxical 
sociological phenomenon of  ‘ racism without racists ’ . 24  

 In fact, it is accepted that in order to effectively tackle disability discrimination, 
it is sometimes necessary to see the disability and make adjustments to help the 
individual manage the resulting diffi culties. There are different ways of  ‘ seeing ’  
disability: according to the  ‘ medical model ’  of disability, disability is a  ‘ personal 
tragedy ’  intrinsic to the individual — it is part of their body. The focus is there-
fore on  ‘ fi xing ’  or  ‘ curing ’  the broken body and, where this is impossible, hiding 
the individual away from society in hospitals and institutions. The medical model 
therefore underpins institutionalisation of the disabled and their segregation 
from mainstream society. By contrast, the  ‘ social model ’  of disability — created by 
disabled persons themselves to characterise their experiences of disability — sees 
disabled persons as victims of an uncaring society. 25  It locates the key problem in 
 structure  — social and institutional organisation — that actively  disables  individu-
als, rather than individual impairment. This can include external obstacles within 
the environment, for example the provision of stairs rather than a ramp to access 
a building or the use of small type text instead of braille to present information. 
Ignorance, stereotype and prejudice are also problems under the social model —
 obstacles to equality frequently reside in prevailing ideologies. Under this model 
the focus thus falls upon changes required in society and institutions to remove 
barriers that disable the individual. The purpose of their removal is to enable disa-
bled people to live equal, independent and autonomous lives. 26  

 Discrimination law can be inspired by the way of seeing which is used in the 
social model of disability. This social approach can replace the notion of blindness 
with a social vision wherein the characteristic is seen in its context. My premise is 
that anti-discrimination law should not aim to be blind, for to take this stance is to 
make the same mistake as the medical model — to see the problem as inherent in 
the individual. Blindness is not the solution because the individual attribute  per se  
is not the problem. It is the social meaning given to the attribute that is the prob-
lem, thus it is this social meaning that should be the focus of anti-discrimination 
law. In other words, anti-discrimination law needs to tackle social stigma not indi-
vidual sight. This is the vision of anti-discrimination law under the anti-stigma 
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 27           R   Harre   ,   Social Being   :    A Theory for Social Psychology   (  Oxford  ,  Basil Blackwell ,  1979 )  315   .  
 28           RC   Post   ,   Prejudicial Appearances — The Logic of American Antidiscrimination Law   (  Durham  ,  Duke 

University Press ,  2001 )  22   .  
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ance Regulation as an Invasion of Privacy  ’  ( 2006 )  66      Louisiana Law Review    44    .  

 30           M   Fineman    and    A   Grear   ,   Vulnerability   :    Refl ections on a New Ethical Foundation for Law and 
Politics   ( Ashgate Publishing ,  2013 )  .  

 31            A   Sen   ,  ‘  Human Rights and Capabilities  ’  ( 2005 )  6 ( 2 )     Journal of Human Development    151    ; 
     M   Nussbaum   ,   Creating Capabilities   :    The Human Development Approach   (  Cambridge  ,  Harvard 
University Press ,  2011 )  .  

 32      Wolf and de Shalit defi ne  ‘ disadvantage ’  as a  ‘ lack of genuine opportunities for secure function-
ing ’  (p 84) where there are six categories of functioning: life; bodily health; bodily integrity; affi lia-
tion (belonging); control over one ’ s environment and sense; and imagination and thought (p 106). 
The least disadvantaged groups lack all or some of these.      J   Wolf    and    A   de Shalit   ,   Disadvantage   (  Oxford  , 
 Oxford University Press ,  2007 )  .  

principle developed in this book. If to destigmatise is to change society rather 
than individuals, 27  then the goal of anti-discrimination law under the anti-stigma 
principle is not only to protect and prevent individuals, but also to change society. 
From the perspective of the anti-stigma principle, blindness contributes to the 
continuation of discrimination because it leaves intact the social stigma that is the 
source of discrimination. 

 The anti-stigma principle begins from a similar place as the social approach 
promoted by Post 28  but moves in a different direction. In particular, it does not 
encourage a retreat from legal intervention in discrimination cases. I do agree 
with Post that anti-discrimination law should have a socially educative role and 
that it should focus on  ‘ transforming ’  social practices. Like him, I also think that 
social norms are a major problem that anti-discrimination law should tackle, but 
so are the actions of individual people — it is both the behaviour of people and the 
social norms from which their behaviour is drawn that should be the target of law. 
Thus, under the anti-stigma principle, individual employers would be punished 
for behaving in ways that conform to prevailing social norms. For example where, 
as in  Jespersen  29  an employer fi res a woman who refuses to wear make-up, the 
problem is both the employer ’ s decision and the social norm according to which 
women are expected to wear make-up. Anti-discrimination law under the anti-
stigma principle would seek to change the way society thinks and acts as well as 
the way employers behave. 

 The anti-stigma principle moves anti-discrimination law away from its socio-
biological basis. Like the  ‘ vulnerabilities ’  30  approach, it recognises that there are 
an increasing number of groups who experience risk in everyday society, many of 
whom — for example, young people leaving care or the homeless — are not pro-
tected by the legal frameworks that emerged from the era of civil rights and social 
movements. Unlike the vulnerabilities approach, however, it does not argue for a 
framework based on capabilities 31  or functioning. 32  The groups may be  created 



 7Introduction

 33      See       C   Franklin   ,  ‘  The Anti-Stereotyping Principle in Constitutional Sex Discrimination Law  ’  
( 2010 )  20      New York University Law Review    101, 106    .  

 34            M   Morris   ,  ‘  Stereotypic Alchemy :  Transformative Stereotypes and Anti-Discrimination Law  ’  
( 1989 )  7      Yale Law  &  Policy Review    251    .  
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as a result of shared attributes, statuses or conditions. I propose the anti-stigma 
principle as a lens through which to determine in a systematic, robust and con-
sistent manner where legal protection from discrimination is warranted and 
where it is not. As awareness of and respect for equality grows it becomes even 
more important to clarify to the general public why, for example, people with a 
religious belief are protected from discrimination but people with tattoos are not. 

 The anti-stigma principle is more than an anti-stereotyping approach as 
 suggested by Morris and Timmer, although stereotypes are recognised as a 
mechanism of discrimination. Anti-stereotyping approaches can be seen in early 
cases of sex discrimination. Supreme Court Justice Ruth Bader Ginsburg used 
this route to challenge gender roles assigned to both men and women. Gins-
burg argued that the  ‘ state could not act in ways that refl ected or reinforced tra-
ditional conceptions of men ’ s and women ’ s roles ’ . 33  Her approach was not to 
challenge stereotyping  per se  but to focus in particular on those practices and 
institutions that led to sex inequality. As Franklin notes, this limited applica-
tion had little success. Morris proposed a broader role for the anti-stereotyping 
principle. She suggested it be used to deal with cases involving a mixture of pro-
tected and unprotected characteristics, such as gender and weight. She argued 
for a  ‘ stereotypic transformation of a non-suspect ’  34  characteristic when com-
bined with a suspect characteristic so that it gains an  ‘ honorary ’  protected sta-
tus in anti-discrimination law. Timmer goes further still, suggesting that courts 
adopt an anti-stereotyping analysis that includes two phases: a  ‘ naming ’  and 
 ‘ contesting ’  of stereotypes. 35  

 The anti-stigma principle proposed in this book goes beyond anti-stereotyping. 
It shares the targeted vision of Ruth Bader Ginsburg. It also incorporates both ste-
reotypes and a procedural analysis, as suggested by Morris and Timmer. However 
unlike stereotyping, it explicitly identifi es the role of power and its application 
involves more phases. The anti-stigma principle is also activated in the creation of 
categories of protection, not just the determination of discrimination. It proposes 
a process through which the state can recognise which stigmas should be within 
the scope of anti-discrimination law and which should not be. Finally, by draw-
ing upon models of stigma it also offers a useful and novel connection between 
anti-discrimination law and public health: anti-discrimination law as public 
health offers a range of different actions to tackle discrimination including  ‘ early 
 intervention ’  as well as protection and prevention. 
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 42      Harre,  Social Being  (n 27) 192.  

   I. Construction of the Anti-stigma Principle  

 Chapter 1 establishes the conceptual origins of the anti-stigma principle. The 
intellectual heritage of the anti-stigma principle lies in the work of classical and 
critical scholars of stigma, as well as scholars in public health. The most famous 
work on stigma was written by Erving Goffman in 1963. 36  His studies, however, 
should now perhaps be seen as a starting point for an understanding of stigma. 
The concept has since been used and developed by social psychologists, soci-
ologists, criminologists, psychiatrists, medical scholars, management specialists, 
urban planners, development scholars and public health experts who, as explained 
below, have conducted a more critical analysis of stigma, linking it to social power. 

 Goffman belongs to a tradition of social psychology that centres upon the indi-
vidual and her behaviour. His work is an example of cognitive social psychology 
that may recognise but pays scant analytical attention to the social relationships 
surrounding individuals; it can be described as  ‘ micro-sociological ’  37  and apoliti-
cal. In his work, cognition and conation 38  — behavioural intentions or reactions 
to stigmatised persons — are strictly  ‘ face-to-face ’  phenomena. The key task of 
critical social psychology has been to redress this narrow focus by explicitly direct-
ing  ‘ attention to the social and cultural contexts within which individuals fi nd 
themselves ’ . 39  

 Critical social psychology replaces the isolated individual with an individual 
connected to a social world, where the social is comprised of two levels: an  inter-
personal  level of interactions and individual relationships as well as a  societal  level 
of broader social norms and practices. Both levels  ‘ surround and penetrate the 
individual, impacting on personal identity and public practices ’ . 40  The two lev-
els interact: the language that is used to communicate at an interpersonal level 
draws upon assumptions and  ‘ common sense ’  provided by the surrounding cul-
ture. Critical social psychology emphasises that there is no escape from this:  ‘ no 
individual is separate from social relations and systems of difference which serve 
to position people in various, often inequitable ways ’ . 41  Thus as Harre states:  ‘ all 
our actions are carried out against a structured background ’  42  where individuals 
as actors contribute to the construction of that background through their actions. 
The key factor determining the level of infl uence on both the interaction and the 
construction of that background is power. 
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 Power is a key theme in critical social psychology. There are different ways to 
depict power. Foucault depicts power as being manifested at numerous points and 
through a web-like matrix, with individuals at different points in a spectrum of 
exercising and undergoing power. In this formulation of power it is imaginable 
that some will be more regularly at the former and others most frequently at the 
latter end of the spectrum. Bachrach and Baratz identify two faces of power in 
relation to the exercise of power — the power to take action as well as the power to 
prevent something from happening. 43  Other scholars such as Gaventa have pos-
ited power as a three-dimensional cube with one dimension focusing on levels 
(global, national, local) a second on spaces (closed, invited, claimed) and the third 
on forms (visible, invisible, hidden). 44  

 According to critical social psychology, power infl uences cognition. Loury uses 
the idea of  ‘ social bias cognition ’  to highlight the interaction between social power, 
cognition and stigma. Under the theory of  ‘ social bias cognition ’ , cognition is an 
individual action but is not an independent process. Loury argues that cognition is 
set within a cultural and historical context where individuals undergo the process 
of learning the meanings of things in their context, just as in Nina Simone ’ s song 
 ‘ Turning Point ’  which is discussed in  Chapter 1 , a little girl learns the meaning of 
brown skin in her world from her mother. Cognition, according to his theory, is 
therefore informed by a subtle performance of social practices. He attributes the 
perpetuation of racial stigma and enduring racial inequality in the USA to socially 
biased cognition. He argues that in relation to racial stigma, cognition is auto-
matically negatively biased. This negative cognitive response informs the conative 
response, or how we choose to behave with the stigmatised person: will we punish 
them by withholding access to resources ?  Will we associate with them, befriend 
them or avoid association with them ?  45  More signifi cantly, this negative cognitive 
response determines our willingness to use public resources to address racism and 
racial disparities. 

 Consideration of power is important to understand the role it plays in stigma. 
It is the social power behind stigma that differentiates it from stereotype and prej-
udice. A stereotype is a categorisation that can be either negative or positive; a 
prejudice is an endorsement of these categorical stereotypes. Thus although any 
individual can encounter stereotypes and prejudice — even, as has been reported, 
young, white British men 46  — this does not always result in the social opprobrium 
that is stigmatisation. They may suffer negative stereotypes but are neither tainted 
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for life nor subjected as a result to discrimination, that is, a  ‘ behavioral response 
based on prejudice ’  that is likely to harm the members of that group. 47  Despite the 
data on educational attainment, young, white British men remain the most likely 
to go to university and to obtain the most important senior leadership positions in 
every branch of politics and sector of industry in this country. By contrast, young 
black British men remain over-represented in the criminal justice 48  and prison 
system, and the least likely of all demographic groups to go to university. This sug-
gests that skin colour is inescapable unlike being Irish. 49  

 Critical social psychology therefore embeds stigma in social relations and social 
context. From this perspective stigmatisation is characterised as a process that 
is contingent on access to social, economic and political power. 50  Stigma is the 
consequence of a continuum of disempowerment, that results in the experience 
of discrimination. It is this critical psychological understanding of stigma that 
underpins the anti-stigma principle. 

 The purpose of  Chapter 2  is to provide an overview of current approaches in 
law to protection from discrimination. The chapter sketches a historical review 
of the development of the anti-discrimination principle in international law, 
beginning with the use of Aristotelian ideas in Ancient Greece. Aristotle ’ s ideas on 
equality are frequently used as a starting point for understanding what this idea 
means. However, his morality has been described as  ‘ a morality of the privileged, 
a morality  …  that requires the services of women and other Others to maintain 
its integrity ’ . 51  Indeed, his vision of equality was not at all inclusive: it was limited 
only to those who were equal as a functional necessity to secure political stabil-
ity and the status quo. During the later period of the Enlightenment inequality 
took on two forms: natural and political. Only the latter was seen as the avoid-
able consequence of human behaviour to reserve power and privilege for the few 
at the expense of the many. Yet Enlightenment philosophers such as Rousseau 
offered few suggestions to address this. Later Romantics such as Herder and Hegel 
saw no need to address this — the natural distribution of talents was the source of 
uniqueness and individuality. Toleration of inequality was the price to be paid for 
individual brilliance. 

 Tolerance and celebration of  ‘ natural ’  difference was arguably the basis for the 
pseudo-science of eugenics which imparted intellectual credence to racist sys-
tems such as slavery, colonialism, apartheid and national socialism. It was this 
thinking that had to be overcome using international norms.  Chapter 2  discusses 
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the development of the UN Declaration of Human Rights (UNDHR) and the 
International Convention on the Elimination of All Forms of Racial Discrimina-
tion (ICERD). Drawing upon material from the diaries of John Humphries, 52  
the chapter identifi es some of the religious and political tensions underlying the 
UNDHR in its ambitious goal of creating a  ‘ new universal society ’ . The diaries 
also show the diffi culties at the time in understanding the relationship between 
prejudice and discrimination. 

 Humphries, a professor of law at McGill University in Canada, became the 
Director of the Human Rights Division in the UN Commission of Human Rights 
tasked with preparation of the International Bill of Rights that would provide a 
new baseline for international morality. He negotiated every provision. History 
has proved him correct in his assessment of the importance of the UNDHR but 
wrong in relation to the ICERD: he foresaw that the political and moral function 
of the Declaration would be its most important function, but underestimated the 
value of the work of the Sub-Commission on Discrimination, which prepared the 
groundwork for the ICERD. As this chapter shows, the ICERD has also exerted 
signifi cant moral and political authority in the legal entrenchment of the anti-
discrimination principle. I provide examples of the different ways in which this 
has been done. Some countries, for example Britain, the USA and Australia, care-
fully iterate in closed lists every group that will enjoy legal protection, while others, 
including Canada and South Africa, provide examples and leave scope for other 
grounds to be included (open lists). The chapter ends with discussion of the con-
cepts of dignity and immutability, and their use in international and national anti-
discrimination law by way of preparation for consideration of stigma in Chapter 3. 

 Chapter 3 opens the exploration of the role of stigma in law. It has a very simple 
objective — to provide an overview of where this idea appears in litigation. It will 
be seen that stigma is used by judges, albeit in an ad hoc and general way, across a 
range of cases from criminal to family law. The idea has also appeared in discus-
sion on cases concerning discrimination, for example,  Hoffman  in South Africa, 
 Law  in Canada and  CHEZ  in the European Union. This leads into the introduction 
in  Chapter 4  of the anti-stigma principle, drawing upon the concept as developed 
by critical stigma scholars discussed in Chapter 1.  Chapter 4  also presents different 
models of stigma created by psychologists and public health researchers. Elements 
are adopted from these models to create a multi-level dynanic anti-stigma princi-
ple that will guide the creation of categories and action in anti-discrimination law. 
In this chapter I also explain the scope and priorities of an anti-discrimination law 
informed by the anti-stigma principle. It will be seen that the anti-stigma principle 
can change the priorities in anti-discrimination law. First, it makes social action 
to tackle discrimination the norm rather than the exception; second, it embraces 
complexity rather than shunning it; and, fi nally, it opens discrimination law to 
additional protected characteristics that are not immutable. 
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 The key contribution of the anti-stigma principle is that it creates a new lens 
through which to view the current tools of anti-discrimination law. Highlight-
ing social responsibility in anti-discrimination law throws up a different question. 
In relation to individual responsibility, the question asked is one of explanation 
( ‘ Why did A do X ?  ’ ); in relation to social responsibility, the relevant question is 
one of enablement ( ‘ Why could A do X ?  ’ ). Attention does not therefore fall on 
the individual perpetrator alone but also on the context within which their action 
is set: Why could young girls in Rochdale be groomed by adult men ?  Why could 
200 schoolgirls in Nigeria be kidnapped by Boko Haram ?  How were these young 
women ejected from the realm of the right to regard in the minds of their abus-
ers and captors ?  Why could a disabled man be killed by his neighbours ?  Why can 
young black men be shot dead with impunity ?  What feeds such contempt in indi-
vidual minds ?  Arguably, public stigma made these things possible thus there is 
social as well as individual responsibility. 

 Recognition of the social role in discrimination creates the potential for more 
socially focused remedies in anti-discrimination law, strengthening and even going 
beyond positive action and public sector equality duties. Thus stigma can mod-
ernise the vision of anti-discrimination law: it can improve what, how and who 
anti-discrimination law  ‘ sees ’ . In terms of  ‘ what ’ , it includes the social as well as the 
individual level; in relation to  ‘ how ’  it accomodates intersectional and single dimen-
sion discrimination and in respect of  ‘ who ’  it broadens the personal scope to groups 
defi ned by, for example, weight. A model of  ‘ ecological anti-discrimination law ’  can 
replace the prevailing single-dimension version. In the ecological version, the prior-
ity moves from individual attributes and behavioural defi cits to social meanings and 
discourses, such as the stigma of obesity and the representation of fat in the media. 53  
These specifi c contributions of the anti-stigma principle will be discussed in the fi nal 
chapters of the book, which focus on the application of the anti-stigma principle.  

   II. Application of the Anti-stigma Principle  

 Chapter 5 takes up the fi rst of these contributions. Pursuing the link with public 
health, it posits discrimination as a virus that can be tackled using public health 
tools. It is interesting to consider what becomes possible when discrimination is 
re-imagined as a public virus. I suggest that depicting discrimination as a virus, 
or non-communicable disease (NCD) has analytical and practical advantages. 
First, this requires consideration of how the discrimination virus is transmitted 
as well as how it looks, sounds and feels. Second, this creates an opportunity to 
apply methods used in the fi eld of public health to tackle discrimination: if it is 
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regarded as a virus, discrimination has to be addressed not only at the interper-
sonal and structural levels, but also at the public and individual level. Public action 
to  combat discrimination is therefore as important as individual remedies. 

 Tackling discrimination as a virus also makes its eradication everybody ’ s 
 business. As with other NCD ’ s, public action becomes a norm. Thinking of 
 discrimination as an NCD draws attention to the role of the public in addressing 
this risk: public action, including but not limited to education, is required to stem 
its progress. Thus to think of discrimination as a virus highlights its effect on the 
environment, not only the impact of discrimination on the public but also the 
role of public action in containing its spread — public action can be both cause 
and cure. The discussion moves away from solely focusing on individual or insti-
tutional behavioural change and emphasises the role of social action in both per-
petuation and resolution of discrimination. 

 As mentioned above, this approach is similar to the social model of disabil-
ity which focuses on the characteristics of the environment that make every-
day activities and interactions diffi cult for persons with physical or sensory 
limitations. The anti-stigma principle makes this social approach the norm for 
anti-discrimination law in general rather than disability discrimination alone. 
However, the anti-stigma principle adds the idea of power to the social model and 
identifi es multiple levels for intervention. 

 Chapter 5 presents the argument that if the public level is the source of stigma 
then anti-discrimination law must acknowledge and address the role of the envi-
ronment or context within which discriminatory behaviour occurs. With this 
acknowledgement comes acceptance that individual perpetrators take the cue for 
their behaviour from public norms and narratives — these act as a resource for 
discriminatory ideas and create a backdrop for face-to-face discriminatory behav-
iour. Arguably, persons who discriminate do so with some consciousness of a pub-
lic norm that will sanction their behaviour unless — and sometimes even if — they 
are caught. Nadeem Saddique, a fi rearms offi cer who once guarded Tony Blair, 
wrote in his complaint about an inspector who had described him as a  ‘ black c*** ’  
and  ‘ just a P*** ’ , it is the environment that supports or excludes discriminatory 
behaviour. His words below make the point with poignant simplicity: 

  I wonder why they feel so confi dent in the work environment to make such comments 
and display robust racism ?  One has to come to the conclusion that this is an environment 
where they feel so comfortable as no one challenges it and in most cases it is positively 
encouraged. 54   
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 Silencing the social aspect of discrimination leads to responses that in effect tackle 
symptoms but overlook the key source of discrimination. The anti-stigma prin-
ciple therefore does not ignore the social: it highlights social power and enables 
analysis of discrimination in the environment. In order to illustrate how discrimi-
nation can be tackled as an NCD, this chapter draws upon the experience of tack-
ling a major medical epidemic such as ebola. For example, one of the key tasks in 
tackling a public health virus is identifi cation of modes of transmission. I there-
fore consider the media as one of the key mechanisms for transmission of stigma 
at the social level. 

 Chapter 5 also considers the practical tools in the Equality Act 2010 that could 
be of use, such as the provisions for positive action and the public sector equality 
duty. I suggest that neither tool is rigorous enough: positive action is confusing 
and voluntary, while the public sector equality duty although obligatory imposes 
only a superfi cial duty. What is required is a tool that directly addresses  ‘ common 
sense ’  and actively challenges individuals in particular and society as a whole on 
a regular basis to confront stigmas and take responsibility for them. I therefore 
suggest an alternative in the form of education and training at the workplace. This 
tool would be presented and promoted as integral to workplace health and well-
being agendas, which would help it to avoid the controversy that sometimes arises 
in relation to positive action and the public sector equality duty. 

 From  ‘ what ’  in  Chapter 5 ,  Chapter 6  discusses  how  anti-discrimination law 
 ‘ sees ’ . Traditionally, this fi eld of law has used a single dimension vision, seeing each 
attribute separately and forcing complainants to choose just one ground under 
which to bring their claim, for example either gender, race or religion. 55  The theory 
of intersectional discrimination, however, argues that there are times when such a 
choice is impossible due to the interaction of the attributes. As put by Scales-Trent, 
employers, landlords and institutions do not discriminate in neat categories. 56  If 
perpetrators do not pick grounds, why must victims ?  Intersectionality theory 
therefore promotes a disruption of the categories of anti-discrimination law to 
address its structural blindness. The aim thereby is to enable anti-discrimination 
law to more effectively tackle structural discrimination. 

 It is important to clarify what is meant by  ‘ social structure ’ . 57  The social struc-
ture can be thought of as two-dimensional: the fi rst dimension is the  relational : –  
 ‘ systemic relationships between individuals in their social roles ’ , for example at 
work. The second dimension is the  institutional : the formal and informal institu-
tions and networks mediating those relationships. 58  From a structural perspective, 
discrimination is not the consequence of actions by any  ‘ perceiver ’  but the result 
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of accepted habits, rules, practices and procedures, such as the seniority system 
at General Motors within the context of  ‘ Jim Crow ’  59  that caused black women 
workers to be the  ‘ last in and fi rst out ’ . 

 As will be seen, the theory of intersectional discrimination has ambitious sub-
stantive goals that require more than can be achieved using current provisions 
for indirect and institutional discrimination. Although provisions on  ‘ indirect ’  
discrimination can be used to address structural discrimination, they are lim-
ited as, ultimately, indirect discrimination can be justifi ed if the discrimination 
arises in pursuit of a legitimate aim and the means are seen to be proportionate. 
The  chapter considers the challenges arising from the attempt to provide a legal 
remedy for direct intersectional discrimination. It discusses the various responses 
to intersectionality, for example the concern that the  ‘ sex-plus ’  approach treated 
black women as a departure from a white norm, as if  ‘ being a woman or being 
black were like icing on a cake ’  rather than an  ‘ integrated, undifferentiated, com-
plete whole ’  consciousness. 60  I suggest the anti-stigma principle avoids these prob-
lems by enabling anti-discrimination law to see differently. 

 Chapters 7 and 8 then consider who anti-discrimination law  ‘ sees ’ .  Chapter 7  dis-
cusses how the anti-stigma principle can enable anti-discrimination law to extend 
its scope of protection, without losing its sense of boundaries.  Chapter 8  does 
the opposite, showing how the anti-stigma principle helps anti-discrimination law 
retain its boundaries.  Chapter 7  focuses on  ‘ fattism ’ . Discrimination against the 
overweight or obese is a growing problem. According to Roehling,  ‘ weight dis-
crimination in the American workplace is a widespread phenomenon that has a 
signifi cant negative impact on the lives of untold individuals ’ , 61  and being  ‘ slightly 
overweight, extremely overweight, or obese are all generally viewed in various 
employment contexts as less desirable than being average or thin ’ . 62  Weight dis-
crimination is evident at every phase of the employment cycle including career 
counselling, selection, placement, compensation, promotion, discipline and dis-
missal. 63  Researchers have also found that  ‘ if hired, persons who are obese are 
often assigned to non-visible jobs, receive more disciplinary actions, have their 
performance evaluated more negatively and earn less when compared to non-
obese employees ’ . 64  

 There is some evidence that the social approach intrinsic in the anti-stigma 
principle is being recognised in strategies to tackle obesity. In recognition of the 
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obesogenic environment in which we live, the All Party Parliamentary Group on 
Obesity calls for an ecological approach to obesity to be taken. As suggested in 
 Chapter 4 , they recommend an approach applied at a population level, rather than 
at the individual level, to shift the emphasis away from current unsuccessful strate-
gies that view obesity as a personal disorder requiring treatment. Their approach 
 ‘ regards obesity as a normal response to an abnormal environment, rather than 
vice versa ’ . 65  

 The anti-stigma principle would not be useful if it did not also provide a 
systematic method to determine what should not be brought within the scope 
of anti-discrimination law. Its effectiveness in this task is shown in  Chapter 8 , 
in the context of tattoos. A tattoo is a modern day form of voluntary branding, 
now linked with  ‘ coming of age ’  and freedom of expression rather than deviant 
behaviour, such as criminal activities or violence. However, persons with tattoos 
are not protected from discrimination — discrimination in employment may help 
to explain why tattoo removal has increased 440 %  in the last 10 years. 66  Should 
such individuals be protected ?  If yes, why, and if not, why not ?  Tattooing has a 
lengthy and interesting cultural history and there are a wide variety of tattoo-
ing practices with different origins and objectives across cultures. There is also a 
diversity of opinion among people of all ages as to whether tattoos are a  ‘ positive, 
negative or neutral ’  presence in the workplace. Opinion is often informed by the 
type and location of the workplace, its mode of business and clientele, and the 
individuals who work there. There is no single approach taken by an employer —
 some are tattoo friendly, others are  ‘ tattoo phobic ’  — and in the absence of a clear 
policy it can depend upon the individual manager. The more traditional or con-
servative the workspace, the more negative the attitude to tattoos is likely to be. 
Should the state take a position on this, forcing all employers to be tattoo friendly ?  
 Chapter 8  illustrates how legislators would apply the anti-stigma principle to 
decide this. 

 The book concludes with some thoughts on how regulation of discrimina-
tion can be holistic even if legal protection from discrimination is not universal. 
The  ‘ anti-stigma principle ’  is a way to create an equality law that is neither  per se  
inclusive nor exclusive. The anti-stigma principle allows anti-discrimination law 
to adopt a more fl exible approach, which would allow this law to protect more 
groups that currently stand outside the law. This is important because as Theran 
points out, it enables  ‘ a much closer relationship between the law (especially 
legislators) and the social sciences, since, in many cases, what the law considers a 
 “ new ”  or as yet untouched problem has actually been the subject of research for 
many years ’ . 67    
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