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In Private Law and the Value of Choice,1 
Emmanuel Voyiakis advances what he calls 
the ‘value of choice’ account of private 
law, drawing on the moral philosophy of 
Thomas Scanlon.2 He argues that the value 
of choice approach provides a good moral 
justification for private law, and that private 
law should be understood and developed in 
the light of it. The essence of the approach 
is that, in considering whether to adopt 
a possible rule in private law, we should 
identify the people affected by the rule 
and ask what opportunities the rule gives 
them and whether, in the light of these 
opportunities, it is justified to subject them 
to the burden of the rule. For example, 
to determine what rule should govern 
a driver’s liability for harm, we should 
consider the risk and extent of liability 
under a possible liability rule in the light 
of the range and quality of opportunities 
that the activity provides to drivers under 
that rule. Similarly, in assessing a rule for 
contractual liability, we should consider the 
risk and extent of contractual liability under 
that rule in the light of the range and quality 
of opportunities that contracting on the 
basis of that rule provides for contractors. 
This is not a simple cost–benefit analysis. 
One reason is that it is concerned not with 

benefits as such, but with opportunities: 
what is important are the choices that 
are open to people by virtue of the rule, 
or in the circumstances where the rule 
applies. More importantly (again following 
Scanlon), the test to be applied in choosing 
a rule is not whether it would maximise 
aggregate net benefit, but whether any 
individual person affected by the rule could 
reasonably object to it.

In the first part of the book, Voyiakis 
considers the general nature of private law 
understood on his approach, distinguishing 
it from other well-established approaches 
to private law, including corrective justice, 
tort as the protection of rights, and the law 
and economics approach of maximising 
aggregate net benefit. Chapter 1, ‘Private 
Law and the Burden of Repair’, is 
about why there should be a right to a 
remedy for harm suffered in private law, 
and distinguishes Voyiakis’s approach 
from corrective justice. In Chapter 2, 
‘Responsibility but the Right Kind’, and 
Chapter 3 ‘Choice and Responsibility’, 
which are concerned with the concept of 
responsibility in private law, Voyiakis argues 
that private law is concerned only with 
‘substantive responsibility’ and not with 
‘attributive responsibility’, drawing on a 
distinction due again to Scanlon. In the 
remaining chapters the general approach 
is applied to a number of doctrines in 
tort and contract. The book is a valuable 
contribution to the literature on the moral 
justification of private law and the import 
of moral theory into private law. Some of 
the most interesting arguments relate to 
particular doctrines of tort or contract, 
but I will briefly discuss some of Voyiakis’s 
general arguments about private law.

Typically we understand private law in 
two stages, primary and remedial. Voyiakis 
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position could reasonably reject, in the light 
of the costs and opportunities – is a rule 
that makes D liable to pay compensation to 
C in certain circumstances irrespective of 
whether D has acted wrongfully.

Voyiakis notes that one possible 
version of his approach, or possibly one way 
of understanding it, is that in the primary 
stage D has no duty at all. Instead the law 
simply holds that, if C suffers a loss in the 
circumstances in question, D has to incur 
the cost. D bears the risk of loss caused to C 
in such circumstances. One might say that 
at the primary stage C’s primary right is 
correlated not with a primary duty but with 
a ‘primary liability’.3 Here it is clear that the 
right to a remedy follows directly from the 
primary stage, irrespective of wrongdoing, 
and also that the same considerations 
necessarily apply to determine the legal 
position before the harm is suffered, in the 
form of an allocation of risk, and the legal 
position after the risk has materialised in a 
harm, when C has a claim for compensation.

Voyiakis does not, however, commit 
himself to this primary liability approach. 
He generally assumes that there is a 
primary duty, which he sometimes refers 
to as a burden rather than explicitly as a 
duty, though it would seem that breach of 
the primary duty is not what generates the 
claim. However, if the primary stage does 
involve a duty on the part of the defendant, 
can it be correct to say that the claim does 
not depend on the defendant’s having 
committed a breach of the duty? One 
might think that, to say that the primary 
stage involves a duty on D’s part implies that 
it is a breach of duty by D that generates 
the right to a remedy. It seems to me that, 
where Voyiakis’s direct account applies, the 
law must involve a primary liability rather 
than a primary duty.

does not use these expressions, but it seems 
helpful to use them in this brief discussion. 
There is a primary duty, correlated with a 
primary right, the breach of which gives 
rise to the remedial duty, the ‘duty of repair’, 
correlated with a right to a remedy. It seems 
clear that the justification for the remedy 
lies in the wrongfulness of the defendant 
D’s conduct, reflecting, it would seem, a 
principle that D should be required, as far 
as possible, to undo or correct the wrong he 
has committed. This seems to be a crucial 
element in the corrective justice account of 
private law.

Voyiakis rejects this approach. On his 
view, although D may have committed a 
wrong by breaching the primary duty, the 
duty of repair, or the right to a remedy, is 
not actually a response to such a wrong. 
It is not the wrongfulness of D’s actions 
that justifies the remedy. Instead, the 
relationship between the primary stage and 
the remedial stage is that they are based on 
the same considerations: the justification 
for the claimant C’s right to a remedy for 
harm lies in the same considerations that 
justified the primary right that D not 
inflict the harm – for example, C’s interest 
against being harmed, and his vulnerability 
to harm. When C has suffered a harm, 
the same considerations that justified 
the primary right may now justify, in the 
new circumstances, a remedial right to 
compensation. Voyiakis describes this as 
the ‘direct’ account of private law, since 
the original considerations apply directly 
to determine the remedial position rather 
than through the operation of a principle 
that a wrong should be corrected.

A proponent of corrective justice 
might insist that, unless D has committed a 
wrong, it would not be justified to require 
him to pay compensation. The direct 
account would seem to be possible under 
the value of choice approach, because one 
may be able to conclude that the best rule 
for liability – a rule that no-one in D’s 



Professional Negligence, Vol. 35, No. 3, 2019

200

4 Cf J Oberdiek, ‘Structure and Justification in 
Contractualist Tort Theory’ in J Oberdiek, ed, 
Philosophical Foundations of the Law of Torts (Oxford, 
OUP, 2014).

thought to be necessary to account for the 
characteristic bilateral relations of private 
law. With respect to this issue, one might 
understand Voiyakis’s approach as a variant 
of corrective justice – an alternative way 
to account for the bilateral relations of 
private law.4 However, it is not clear that 
the value of choice theory does necessarily 
support a bilateral framework. For example, 
it is not clear that someone could not 
reasonably object to a tort law liability rule 
on the ground that a collective insurance 
or no fault system would involve a fairer 
allocation of the risks of loss. If so, there is 
a suggestion that something is missing from 
the value of choice account of private law.

In Chapters 3 and 4, Voyiakis discusses 
the distinction between substantive and 
attributive responsibility. D’s substantive 
responsibility is to do with what D has 
a responsibility to do. For example, in 
private law one might say that he is legally 
responsible for performing a contract or 
driving with the right standard of care, 
meaning this is what the law requires him 
to do. To hold someone responsible in 
the sense of attributive responsibility, by 
contrast, is to impute blame or culpability 
to him for having failed to do something he 
should have done. As Voyiakis helpfully puts 
it, substantive responsibility is concerned 
with a division of labour – who should do 
what – whereas attributive responsibility 
is to do with evaluating or criticising 
someone’s conduct, in particular through 
praise or blame. Voyiakis argues persuasively 
that private law is concerned only with 
substantive responsibility and not attributive 
responsibility. What claims and remedies 
are available in private law is just a matter 
of how the law allocates responsibility for 

In this context, Voyiakis discusses the 
‘continuity’ argument advanced by John 
Gardner to explain why a right to a remedy 
or duty of repair arises from the breach 
of a primary duty. The gist of Gardner’s 
argument is that the considerations that 
support a duty persist after the duty has been 
breached, even if the duty can no longer be 
performed, and now support a duty to do 
the next best thing to performance of the 
original duty, namely to pay compensation 
of equivalent value. Implicitly accepting 
Gardner’s argument, Voyiakis argues that 
he can adopt the idea of continuity for his 
direct account, but without relying on a 
wrong by D.

If we understand the law in terms of 
a primary liability, the continuity argument 
necessarily applies to justify a right to 
compensation, but it does not seem so 
clear that the argument is sound in the 
case that Gardner discusses, where there is 
a primary duty. It is not clear, for example, 
that D should necessarily incur, as a matter 
of continuity, a very onerous liability for 
compensation in consequence of a breach 
of duty when performance of the original 
duty imposed a very modest burden on D. It 
seems to me that the continuity argument is 
certainly a valid part of the direct account, 
if it is understood in terms of a primary 
liability, but doubtful as an explanation of 
why a right to compensation arises from a 
breach of duty.

In distinguishing his approach 
from the theory of corrective justice, 
Voyiakis focuses on whether private law 
is concerned with correcting wrongs. But 
there is another aspect to corrective justice, 
which is that it treats private law as giving 
effect to interpersonal justice rather than 
distributive justice. It treats private law as 
concerned with fairness as between the 
parties to an interaction, independently of 
how this affects the general distribution 
of benefits and burdens. This approach is 
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burdens and entitlement to benefits; it does 
not depend on ascriptions of blame.

However, if the law allocates 
substantive responsibility by laying down a 
primary duty, requiring D to act in a certain 
way for C’s benefit, can it be right that D is 
held liable for the consequences of a breach 
(however extensive these are) without 
any evaluation of his blameworthiness 
with respect to the breach, that is to say 
without any consideration of attributive 
responsibility? It is not clear why, if a 
claim does arise out of a primary duty, it 
should not rightly depend on whether D 
is responsible for failing to perform the 
duty. This again suggests that, if Voyiakis is 
right to deny the importance of attributive 
responsibility in private law, private law 

might be better understood in terms 
primary liabilities.

I have only touched superficially 
on a few lines of argument in this book. 
There is nowadays a very large literature on 
corrective justice, rights theory in tort law, 
and the economic approach of maximising 
aggregate net benefit. The literature has 
become well developed and sophisticated, 
but there is little sign of any resolution of 
the basic differences between them. There 
is a need for new theoretical thinking in 
private law of the sort that Voyiakis offers 
here.
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